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THE MALABAR MARRIAGE BILL. * 

. Thanks to the labours of thé Seleeb Committee, the Malabar 
Marriage Bill has been greatly improved. The original bill was so ` 
full of shortcomings in matters of principle, and in the language of: 
` the draftsman that it must have caused the Select Committee a great 
doal of labour to, put it into a decent shape. Nothwithstanding the 
apparent care that has beén bestowed upon it the difficulty of legis- 
lation.on the marital relation and its consequences as affecting 
the conditions of a society, very much at variance with one of 
which marriage forms the basis, is manifested in several sections of 
the bill. The Law regarding marriage is essentially a personal Law 
and legislation | upon such a subject properly belongs to the Imperial 
. Legislature so that wherever he goes a man may carry his law with 
him. No doubt there is difficulty in the particular case of the people 
of Malabar. The difficulty of the Imperial Legislature grappling 
with the problem would be great, but would certainly not be in- 
superable ; for persons specially conversant. with the subject might 
be added to the Imperial Council to assist in the birth of the new 
Legislation. The Local Legislature can only legislate for the pro- 
vince and the restriction thus imposed upon its legislative “apacity 
seriously affects the nature of the legislation.* The new Law is 
made applicable to Hindus in the Presidency of Madras following 
the Marumakkatayam or the : Aliasantana Law of Inheritance. 
There are such Hindus in the Presidency of Bombay. A Hindyof 
this province following the Marumakkatayam Law may, by the 
éxigencies of his calling be resident in the province of Bengal. It. 
is highly inconvenient that the Marriage Law should be inappli- 
< cable to the former and that it should be altogether impracticable 


x -* This article was in type before the meeting of the Legislative Council on the 
25th February and a summary of it appeared in the Madras Mail of the 25th Febru- 


ary. 
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. for the latter to elevate his-sambandham into a marriage at the 
place where he resides by reason of the absence of the machinery for 
registration. Even at this moment after the bill has undergone 
full discussion in Select Committee and in the public press-and the 
crudities of its‘original shape have been rubbed off, it may not be, 
inexpedient for the. Imperial Legislature to take up thé bill and 
pass ifinto law. But we cannot hope for such a contingency. 


The bill, fn its original shape, was liable to one serious objec. 
tion which the rare judgment: of the Honourable Mr. V: Bhasyam 
Aiyangar has succeeded i in removing. The objection was so serious 
that it might well haye endangered the passing of the measure 
itself. The Honourable Mr.. Sankara Nair was not the first -to 
conceive a Marriagé Law for Malabar. But he has vindicated the 
usefulness of his presence in the Legistative Council by introducing 
the measure, Nobody ever supposed that.a marriage Law which 
was a desideratum for a society without it, entirely secluar and. 
without any religious formalities, should be imposed upon a reli- 


gious people who had a religious form of marriage to which - -they |. 
attach the highest importance.. But in the bill of Mr. Sankara . - 


Nair, provision was made for the sambandham of a Nambudri 
brahmin or a Pattar of the East Coast, as he is called, with a 
` ‘Nair woman, . being registered as a marriage. The plausible l 
$ argument in support of this is that there are such sambandhams 
in Malabar, and itis necessary in the interests of morality that 
this enabling Law should apply to them as well. The women 
of the families of the Rajas of Malabar contract such alliances 
with Nambudri brahmins and the women of the houses of several 
Sthantag have also a preference for such alliances and if facili. 
ties are not createq for théire being registered as marriages, the 
women of rich and influential houses woufd occupy a socially in- 
ferior status. It is also urged that if a Brahmin has no objec- 
tion to consort with a Nair woman and is willing to have himself 
registered as husband, it is not for the society at large in this age 
of reform to cry out against individual predilections. This age of 
* seasorf, civilization and progress is invoked in justification of the 
legislation. s 


But what apparently has been lost sight of by the advocates 
of such a view is that in their appaeni desire to encourage indi- 
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vidual Koed 1 they are invading the freedom and trampling down. 
thé religious beliefs of. the majority of the people. Freedom of 
action for one, cannot be allowed, if it interferes with the freedom 
of action ‘of. others. If the Brahmin party to a.sambandham were 
alone in the world without any ties of blood relationship to others, 
“there. would be good justification for the proposal. But what 
right has a young scapegracé breaking loose from the bonds of 
caste and from the restraints of his home to contrgct an alliance 
with a woman who cannot be a member of his household, whose 
society he cannot inflict upon his relations and‘in whose favour he 
cannot create claims for’ maintenance or inheritance upon other 
members of his family who had no, voice” in the seléction of a 
woman of inferior caste as his spouse 7 With what justice can we 
‘advocate the individual freedom. of the young brahmin boy to 
choose a Nair wife. when at the same time we curb thé freedom 
of his father and his mother ‘and other persons near and dear to 
him by compelling them to provide maintenance for his wife out 
of the family property. or to pass their property in succession to 
children born of such an alliance? Itisa strange nfarriage indeed 
where the wife cannot claim to live with the husband and it is 
pollution for him to.touch her. People in this conservative country 
are not quick to realise ‘the effects of insidious changes, but 
if the consequences of, this law were explained: to the people, a 
: ‘chorus of indignation would swell from every side. The people 
of the Districts outside Malabar or even the brahmin. inhabi- 
tants of that district have never -troubled themselves about this ` 
new legislation for ‘the followers of Marumakkatayam Law as they 
conceive it. But if the matter, were once explained to them and 
they were enabled to ‘realise the consequences ‘of’ this legisfation ab 
the instance of Mr. Sankara Nair, we have fio doubt as to the 
fate of this measure. Fortunately, however, better ‘counsels 
have prevailed. At’ the instänço:of Mr. Bhashyam <Aiyangar a 
clause has been introduced in 8. 8 and also in S. 15 which. has effec- 
tually removed the danger that was in store in consequence of 
the provision of S. 8 as to the creation of the marriage tie , 
between parties both or either of whom follow the Marumakkatayam 
Law or the Aliasantana Law. The Honourdble Mr. Jambulinga 
Mudaliar dissents from the conclusion of the majority of the select 
committee in this respect and although he is willing to tolerate 
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clause (a) in section 8, he is strongly opposed to the similar clause in 
section 5, Although he would not object to a prohibition’ against 
the registration of a marriage where one of the. parties has a 
personal Law of marriage opposed to a union with the other ‘party 
he would not invalidate the marriage after it had taken place. 

We are unable to follow his reasoning. The cry of social reform 
has blinded its adherents to the perception of the mischief of a h 
Law which at ene stroke tramples down the religious susceptibi- 
lities of a whole people. 


_ In addition to. the grave ei of legislation- of this 
kind, there is a legal difficulty as to the competency of the 
Local Legislative Council without the express sanction of the 
Government of India fo legislate upon æ question affecting the 
religious usages of a people. When Mr. Sankara Nair’s appli- 
cation for leave to introduce a bill regarding marriage in Malabar 
was submitted to the higher authorities there was no intention 
on “the part of the Local Government of undertaking legisla- 
tion, on a secular basis for anybody that had a marriage Law 
_ already or for introducing a novel conception of a marriage relation 
terminable at the desire of either party among a people to whom | 
marriage’ was a sacrament and the tie indissoluable until the ~ 
death of the wife; thereby weakening the foundations of morality 
among them and undermining the beliefs and associations which 
cling round a’ ceremonial of a sacred character. This aspect of 
the measure would have wrecked it completely if Mr. Sankara 
Nair had adhered-to his résolution of making’ the Law applicable 
even when one of the parties had a personal Law of marriage 
opposed to` union with a Nair or Thia woman. Mr. Sankara 
' Nair has wisely regiled from his orginal position and has thereby 
-rendered it possible for wana) measure being added to the 
statute book. 


There i is another matter, however, of gr eat i impor tance in which 
thé Bill even as it has emerged from the hands of the Select Com- 
mittee fppears to us to be liable to serious objection. It is a 
` surprise to us that it has not occurred tothe social reformer that 
the bill sanctions polygamy and . expressly legislates for the marriage 
of infants. We cannot understand why, in enacting a marriage law 
| for a people who have it not, the bill should sanction the marriage 
of infants or the marriage of several wives. Under the bill, as it 
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stands, a girl pf ten may forma sambandham with a boy of twelve 
and have it registered as a marriage anda sudraboy of the Hast Coast 
who has a wife married to him according to the rights ofthe marriage - 
Law Obtaining in the East Coast may form a sambandham in Malabar 
and add another wife by registering it. Polygamy no doubt ob- 
tdins in this country and is not prohibited by law or custom. But 
when a new’ form of marriage is enacted, the question arises why 
the advantages of this new privilege should be enfoyed by people 
who transgress our notions of propriety and decency, by embit- 
tering the married-life of a woman already wedded to him. It 
seems to us therefore that in clause (c) of section 3 and clause (c) of 
section'15 words to the following effect should be added, namely, 
“or with whom he oreshe has been otherwise lawfully married.” 
Another clause should also be added to section 3 that of the parties 
to the marriage the male showld be of the age of eighteen years or. 
upwards and the female of the age of fourteen or upwards.* 
We are not for raising the legal marriagable age of girls to 18, 
for, that limit does nat obtain even in England and the conditions 
of the country which fit the girls for sexual society at a much 
` earlier age should not be overlooked. 


The definition of the term “ children, ” though it bears the 
mark of considerable reflexion, is not satisfactory. We do not 
think it was ever contemplated that the children born to a man -by 
a sambandham which does not ripen into a marriage should have 
rights of inheritance merely because a ater sambandham of his has 
been Tegistesed. Nor do we think that the illegitimate children 
of a woman born during ‘her married state should be capable of 
rights of inheritance equal with the ‘legitimate childret. These 
contingencies are possible if the present’ definition is allowed to 
stand. It may perhaps have been intended that the children of a 
woman’ by any sambandham prior to her marriage should be on 
the same footing" as tle children of the marriage, but it se6ngs to 
us that it will bea distinct encouragement to the regigtration of 
sambandhams as marriages if only the children of sambandhams that, 
are ‘registered are recognised as falling -within the scope of the 
definition. We hope the definition will be changed so as to obviate 
the difficulties we have pointed out. 





* The rejection of this amendment is much to be regretted. 
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: We see no justification for the retention of clause (e), as 
regards the customary ceremonies of sambandham, for we believe 
‘that there are no’ ceremonies which are of a binding character. 
There may be particular forms observed here and there in Mal&bar, 
but they have no more virtue in them than the forms of fashions 
in society. It is inadvisable to elevate them into conditions of 
the validity of sambandhams or marriages when they are: neither 
precise nor desirable. It sepms to us to be an altogether futile and 
perhaps even a mischievous inquiry for the Court to determine 
the particular forms in vogue in a village or hamlet. We would 
therefore strike out. clause (¢) from section 3. 


` Among the ‘persons entitled to object to the registration of a 
sambandham should be included the mantger of the family to 
“which either of the parties may belong in addition to the manager 
of the tarwad. If the marriage of a “Brahmin with a woman fol- 
lowing the Mar umakkatayam Law is treated as invalid, the inyali- 
`- dity should not‘come in as a surprise upon the parties to the 
marriage after the alliance has been contracted, but opportunity 
Should be given to the manager of the Brahmin’s family to apprise 
the other party of the objection and prevent the registration 
before it is effected. The word “ or families” should be inserted 
after re tar wads ” in clause 1 of section 7. ; 


. Among the places where a sambandham may be registered 
should be included. the place where either of the party resides at 
the time of the application for registration. It ought to be pro- 
vided in section 16 that registration in a locality other than that 
designated by the Act is no ground for invelidating the marriage ; ; 
“anid thidwill be secured. by the insertion of the ‘fig. 9 before LANA 


“in clause 1 of section 16. 7 , 


We think the form of divorce pr escribed by the Act is on the 
whole satisfactory. While a locus penitentiac i is given to the applié 
cant by the six months interval before actual dissolution after the 
date of application, it is necessary that a further application 
should be Tequired before the dissolution is effected, from the party 
who had applied for it in the first instance. In the matter of 
` divorce it is desirablé’that the party seeking it should manifest a 
certain amount of earnestness more than js implied in the party 
applying for it.’ 
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The Bill, makes provision for compensation in -the shape of 
maintenance being given to the wife after divorce where. the 
husband was at fault. This provision must act as a check: upon 
indiscriminate divorce of the wife by the husband and-is a reason- 
able provision for the wife who will suddenly find herself cast 
adrift into the world. We think there should be reciprocity in a 
. matter of.this discription, more especially in these days-of equality 
of rights, And if the wife was in the wrong in seeking -divorce 
from the-husband, she should be made to pay him. compensation 
out of her separate property, if any. We are not- unaware. of the 
_ fact that the provision for the wife may be regarded. as the- continu- 
ation of the maintenance during good behaviour which the 
husband was bound toemake during her association with him and, 
that the law does not provide for an incapable husband being main- . 
tained by the wife. We prefej*to regard the provision made-for the 
wife after divorce as a compensation for thoughtless divorce on the 
part of the husband, and the reason for this holds good where the 
husband is recklessly rejected in favour of a more handsome or 
richer individual. If some sort of check is desirable against unli- 
mited freedom of divorce, it is desirable as well against the wife as 
against the husband. Unless the provision we suggest is added; 
one of the strongest motives for the permanency ola union will have 
been taken away. ie 


The provisions of the Bill as regards inheritance require some 
modification. We think it is due to an, oversight that the husband 
is not included among the heirs to the separate property of the 
wife.. The language of sections 23 and 24 ought also to be 
improved by substituting the words “a male person” and “Ya female 
person ” for the words “husband””and “wife”. For the terms 


husband and wife are relative and therefore imply that a rule of 
succession is provided only where a person dies leaving a wife or 


husband, but not where the husband or wife has predeceased the 
person. This was evidently not ‘the intention of the framer of*the 
Bill or of the Select Committee ; but unless the modificatio® suggest- 
is adopted, the danger of the construction we have placed"cannot : 
be avoided. : . œ 


We hope that this measurè-calculated to promote het interests 
_of morality in Malabar, necessary, if only for the. protection of a 
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small fraction of Her Majesty’s subjects in one of the most sacred 
relations of life will not be endangered by a desire, on the one hand, 
to make it as far reaching as possible, or on the other, to 
preserve, as an object lesson for the edification of humanity a 
stage of society apparently primitive in, some respects, but capable 
of great enlightenment and advancement in civilization. We would 
strongly urge upou those who regard the tarwad system of- 
Malabar as a great check upon individualism and a bane bo: social or 
economic progress, that this hamble measure conceived in no spirit 
of hostility to the tarwad system will in the course of years effec- 
tually break up the tarwad and promote freedom of economic 
developement on every side. To the friends of morality, we would 
say, that notwithstandin& the apparent freadom of divorce and the 
absence.of all form or ceremonial in the creation of the marriage alli- 
ance, itcannot but promote the ends*pf morality as it will preserve 
the home inviolable by the terrors of the penal law. To the 
conservatives in all ranks of society, we would say, that this is only” 
an enabling measure, that-it does not contravene the caste or 
religious prejudices of any section of Her, Majesty’s subjects, that 
it only adds a legal sanction to the sentiment of society that the . 
union between man and wife should be permanent, and ‘that ‘the - 
march of civilziation and the progress of society will not be content 
with anything less than a measure which while it leaves everybody 

. Inclined to walk in the old paths to continue in his course, enables 
a person more sensitive to his rights to defend them with success. 
To the members of Government and to those responsible for the 
administration of this country, we would point out that the passing 
of this mgasure would be a feather in the cap of the local Legislative 
Council. — a 


THE ANGLO-AMERICAN IMBROGLIO. 


e The long standing frontier dispute between great Britain and 
Venezuela has now entered upon an acute stage, owing to the inter- 
vention, upon the ground of the Monroe Doctrine, of the United 
“States in a somewhat bellicose spirit, as indicated in the Presidential 

message and by the Appointment of a Boundary Commission—an 
- intervention which threatens to raise complications between the 
two great English-speaking states, aud with which the other powers , 


a 
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of Europe, having relations with the south central American 
Republics, are not unconcerned. With the details of the quarrel 
between great Britain and Venezuela we shall not here concern 
ourselves ; for, an examination into its merits would open up a vast 
field of inquiry depending. upon historical research among the 

buried records of the archives of Spain and Holland. A general 

outline of the dispute is, however, necessary for the understanding 

of the issue between great Britain and the United States which is’ 
but a sequel to the Anglo-Venezuelan controversy. 


Originally Venezuela and British Guiana were Colonies of 
Spain and Holland respectively. The boundgry line between these 
possessions, while they remained so, was never definitely marked ; 
but the Dutch appear te.have extended their sphere of influence 
some distance up the Qrinoco where they established some “ forts.” 
In 1796 Great Britain acquired the Dutch territories by right of 
conquest, and proceeded to lay down a rough frontier line from 
Point Barima along the-alleged Westeru boundary claimed by 
the Dutch, and continued for many years to exercise territorial 
jurisdiction within their area. In 1814, the Dutch by a formal 
treaty to which Spain was a party, ceded to great Britain their 
possessions west of the Corentyn River. Upon the foundation 
of the Venezuelan [Republic in 1830 disputes arose with great 
Britain as to their respective boundaries, and ten years later 
a conventional line running through the basins of the Cuijum and 
Guruari was drawn by Schomburgk and called after him, In 1850 
the discovery of gold in these regions led to a renewal of the fron- 
tier question; and an understanding was come to between the 
parties to abstain from encroachment upon the debatable area — 
pending a full survey and settlement. Shbsequest to this, different 
lines were suggested by either party byt not accepted, and in 1887 ` 
Venezuela ceased diplomatic relations with Great Britain. The 
dispute however went on simmering, and in 1890 and 1898 two 
other lines were proposed to, bat not adopted by, Venezuela, At 
length, an outrage committed at Uruan on the British *frontier 
police, last year, resulting in a demand of reparation from Vene- 
zuela, re-opened the controversy, and led toe intervention by the 
United States. ‘he claim originally advanced by Venezuela em- 
braces the Captaincy-General as existing, in 1810, and extending 
to the Amazon on the-South and the Atlantic on the Kast, but ` 

ʻa 2 l 





Great Brita Or the fher hand, asserts aright to the area between 
the Essequibo and the Orinoco, and appears willing to -submit 
to arbitration the regions beyond the Schomburgk line, but” abso- 
lutely refuses to recognize her claim to the aa within that, 
line as in' any way open to dispute.. 


It must’ be admitted that the claims of both parties are some- 
what indefinit8 and have net always been consistent. But the actual 
_ principle of International Law applicable to the case is not. difficult. 
Great Britain, on the one hand, is entitled by right of inheritance 
to all the territory which belonged to the Dutch at the time of the 
cession of the colony by the latter, while Venezuela, on the’ other, 
is entitled to the area owned at that time by Spain. But what the 
area, by metes and boundaries, which belqnged to the original 
holders really was, is the point in Guestion. The solution of this 
‘question, which is purely one of fact, seems well adapted) for settle- 
ment by arbitration. 


However, this matter may be ultimately settled, the inter- 
ference of the United States at this stage has given a new aspect 
to the controversy, and brings for the first time into direct issue 
with Great Britain the famous Monroe Doctrine. The question we 
propose to discuss is whether the United States have any locus 

` standi’in the Anglo-Venezuelan dispute. It isclear that the ‘action . 
of Great Britain is not in violation of the Clayton—Bulwer treaty, 
as a writer in the “ Fortnightly Review” of December last, errone- 
ously appears to assume. The terms of Article I that “ neither: 
will ever erect or maintain any fortification commanding the Nicara- 

` guan canal or in the vicinity thereof, or occupy, or fortify or 
colonize, or assumeeor exercise any dominion over Nicaragua, Costa 
Rica; the Mosquito Coast orsany part of Central America” clearly 
import firstly, a permanent occupation etc., and not a temporary 
one (as was indeed admitted by the Washington Cabinet with 
respect to the British occupation of Corinto last year, to enforce 
the payment of the indemnity due from Nicaragua), and secondly 

: a permanent occupation, fortification or exercise of dominion over 

any part of Central America which does not belong to either 
party: In the present case Great Britain does not profess to 
acquire territory admittedly belonging to Venezuéla, but seeks to 

‘enjoy ‘possession of what it deems to be its own. Hence the. 
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< Clayton-Balwgr ey aed Rano ; 
interfere. This; indeed, is. tacitly ra a WE for the official d 
ground put forward-for: intervention by the American Foreign 
Office is, solely, the exigencies’ of the Monroe Doctrine. -Let' us 
examiné this Doctrine and ‘consider. its bearing upon-the Anglo- 
Venezuelan question. It was propounded by President Monroe in 
his seventh annual message to congress on the 2nd December 1828 







ia cee EN an Power: (2) Non- 
ohne sively Eusopean : (8) That an exten- 


of the American oo PANG ngi nf to the peace and safety 
of, the United States ; that, ‘therefore, with respect to Govern- 
ments . which had acquired independence, any' interposition to 


oppress them or control in any other way their destiny by any 


European powers would, be an unfriendly act ; 7 nón-interférence 


with the existing colonies of European ikan: (5) TE or 
tween a revolted colony and its European mother nls 


Although the doctrine has never been adopted by the vas 
lature of the United. States, and was even rejected by the House 
of Representatives i in 1825, and treated, in 1848, during t the discus- 
sions on the subject of Yucatan, as being mere declarations, yet on 
the whole the cabinet, at least, have never failed to wedge it in, 
whenever an opportunity for doing so his presented itself. Thus 
in 1843 President Pock opposed the transfer of Yucatan upon 
the ground of the doctrine. ‘It was asserted again in 1862 and 
1865 during the Franco- Mexican war, Upon the same ground the 
United States contented - in- 1882, that. the Panama canal, if 
constructéd; . should’ be under exclusive American control. and 
in 1889, when the French.: Government: offered financial and 
official: assistance -to the. Canal Company, the- senate resolfed 
that the. connection. of any European .Goyernment withthe con- 
struction-or control.:of any ship-canal across: South or Central - 
America. would.. be’ regarded’ with ` disappreval by the United 
States: In 1894 it. was again applied: to’ the Nicaraguan canal, 
Last yearan attempt was made to” bring the Anglo-Nicaraguan 
indemnity dispute within the purview of the doctrine; and nally 
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Secretary Olney has determined to extend it fur ther to 2 boundary 
dispute. There are grave-objections to the doctrine which cannot 
be over-looked by the European powers whatever may be its value 
in American eyes. In the first place it is admitted even by Anferican 
-jurists and senators that it is not International Law,but merly a, 
principle of American policy. It cannot therefore be binding-upon 
States that have not given their acquiescence to ‘it expressly. or 
‘tacitly : and Great Britain has-not only not accorded its sanction 
to it but opposed. it in connection with the claims put forward by 
the United States, under its cover, to exclusive control of the 
Panamaand Nicaraguan C&nals in 1882and 1894, and again last year 
in connection with thé Nicaraguan difficulty. Mr. Olney appears to 
have appreciated the true character ofthe Monroe rule inthisrespect, 
for he repeatedly speaks of it in his despatch as “ a doctrine of 
‘American public law” and refrains from putting it on the ground 
of International law. He seeks to clothe it, however, with the bind- 
ing nature of a principle of International law upon the ground that 
it is “ well founded in principle and abundantly sanctioned by pre- 
.cedent.” But the mere fact that a rule peculiar to a country may 
be suited to the exigencies of its situation, and may therefore be 
well founded” in principle, cannot convert that rule into one of 
International law. The treatment of Slave Trade as Piracy by 
some nations was “ well founded in principle” ; but it was never 
considered by them that their view was, in consequence, Interna- 
tional law, so as to be binding upon the whole world and the fact. 
that itis “abundantly sanétioned by precedent,” if it refers to asser- 
tions of the doctrine at various times, is of no avail, unless it can be 
“shown against a State that it has expressly or silently recognized 
it. President Cleveland does indeed attempt to prove, by a syllo- 
gism, that it is a part of International laws, he says, in effect, that 
all just claims. of States are recognized by that law; that the 
Monros claim is just; that therefore the Monroe Doctrine is 
pest of the International Code. In the first place all just claims 
of Stateg are recognized by International Law only with a proviso 
that sts exercise does not injuriously affect the rights of other 
States, which it does here; and the second proposition begs 
the question. There are other objections also to the Monroc 
Doctrine. The immediate object of its enunciation was the preven- 
tion of the execution of the design of the Holy alliance to assist 
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Spain in the forcible reduction of her- revolted colonies. It. was 
sald that the American continents having achieved their liberty and 
established popular forms of Government, European colonization 
of, ow the introduction of the European political system into, any 
part of the hemisphere would be dangerous to the peace and safety 
of the United States. The circumstances of the situation were. that 
the Spanish Colonies had but lately thrown off their yoke and the 
United States -herself had done the same only some years before, 
that republican institutions had not taken such firm root as at pre- 
sent, that territorial divisions were not clearly marked, and that 
the principles of the Holy Alliance were antagonistic to eee 
liberty. It was thought that European interference and contiguity 
in America would be „2 menace to the integrity of the United 
States. But it may be a question whether even at that time there 
was any such dangero the Stages as to justify the Monroe Doctrine. 
The Holy Alliance had no idea of. subjugating them either for 
Great Britain or for itself, and the re-establishment of monarchy 
nthe Spanish Colonies. would have constituted only a menace 
to republicanism by moral force which the United States were 
sufficiently strong.to repel. Granting however the existence, at 
the time, of sufficient reasons for the doctrine, they have now ceas- 
edto exist. The times have changed, and under the change of 
circumstances, there is no valid ground for its assertion now. It 
is impossible to agree with President Cleveland that a doctrine 
which owed its existence to a peculiar set of circumstances can 
continue to exist after the original justifying basis itself has ceased 
todo so. Europe has ceased-to look with cupidity towards the 
American shores, and indeed, the state of political tension in the 
old world and the comparative strength of the United States are 
the best guarantees against agerandizement i in*the new. Hence the 
supremacy of the monarchical principle in South and Central 
America could not any longer imperil republicanism in the United 
States. It would be a most. humiliating circumstance to thep to 
admit that the founding of a European colony in, or the ghange of 
“Government of, a South American State, separated by thousands of , 
miles, could now endanger their peace and | safety, The reasons 
advanced by Mr, Olney for the continuance of the doctrine are 
obviously open to the remark that he himself admits that the dan- - 
gers foreshadowed from European interference in South and 
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Central Arnerica are only theoretically possible but pot probable ; 
and therefore it'cannot be permitted to the United States to assert a 
principle in derogation of International Law upon-grounds possible 
but highly improbable. As to his theory of naturalness of unin, “it 
would be a more unnatural -union -between the united States and 
Chili, for-instance, than betwéen the latter and ‘Spain. Again it does 


| not follow, as a.necessary consequence, that-colonization of thé dis- 


tant smaller. American Stades -by Europe would draw the United 
States from its attitude of reserve into the vortex ‘of ‘European 
politics. It does not. always follow, even in Huropé, that the quarrels 
~ between two States must affect its neighbours. How the establish- 
ment-of Monarchy in the distant stialler States could at the present 
day be “injurious” to the United States, My. Olney fails to explain. 

The United States cannot constitute themselyes, notwithstanding 
their “ vital interest in the cause of fopular self-government, ”? into 


self-elected guardians of the popular cause in Statés far removed, 


when their own popular forms are not endangered in any way.. Nor 


will his argument founded upon the balance of power, hold water. 


. The United States need fear no alarm on that score. No European 


Colony could cope with her.. -As to the Colonies being -a base of. 


operations against her, the danger is more apparent than real: 
The distance of Europe from the Colonies, and the fact that an 
attack on the United States by land could oaly commence after the 
European State liad left its base of operations far behind, except in 


the event of Europe holding Colonies. immediately adjoining the 


United States deprive this @ontention of any serious force. .More- 


over, if Colonies are to be feared as bases of military operations, such ° 
bases already.,exist in the case of European States having present 
possessions. - The tr ‘ue ground upon which the United States resent- 


European influence isa desire to monopolize all the material 


advantages‘ ‘which can be. extracted “from the weakér States by. 
reason of her- commanding. influence on the continent.. This.is: 
` theetrue and sole basis, at present, of the Monroe. Doctrine, `- 
and many Americans have frankly admitted it. Mr. Olney him- ` 


- self makes it one of: the pillars of the Dotcrine that subjuga- 


- tion-of the South Cenfral American States would signify: “a loss: 2 j 


~ all'the. advantages incidental to their natural relations to us. 
The position of the United States, stripped of all unreal arguments 


is: Iam the strongest American State. Iam both desirous. 
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and able to- extract - „all the commercial.and political advantages 
possible from the ‘smaller Republics, and you shall have no share. 
The only, way. to secure this, is the advancement of. the Monroe doc- 
trine.” The speeches delivered on the-oceasion of the Fourth of July 
. Celebration, last year, by respectable.-mei like Campbell Ex-Gover- 
nor of Ohio, Ex-Senator Ingalls of- Ka syand Senator Lodge 
of Massachussets and. the views gf writers | e Captain Mahan and 
Gossip give ample indication of this attitud of theeUnited States. 
That no European State could assent to a dod rine when founded on 
2 basis which regards American rights ex ‘usively and ignores 


their own, goes without saying. a | 


If.the Monroe doctrine is to be admit \ at all, it must ‘be 
placed upon its original,foundation, and cafind | therefore, apply to 
the. construction or control of an American hnal or a boundary 
dispute between a. European ajid'an American State It could be 
extended to embrace these questions only upor the new and-unten- 
able ground of interference with the exclusive naterial interests of 
the United States. It has been admitted by 4 e Washington:For- 
eign Office that the doctrine has no application i0 disputes between 
the mother country and a colony ; nor to a volu tary transfer by an. 
American State (as in the case of Yucatan in| 348) ; nor'to Buro- 
pean intervention by means of hostile occupat) ù or war, when the 
object is reparation for injury and not a-forci| e change ‘of consti- 
tution, or permanent control of destiny or ac! isition of territory 
(as in the cases of France and Mexico iñ 1862| Spain and Chili in 
1865, and. recently, in the cases of Frarfce ani San Domingo, and 
Great Bribain and Nicaragua), . The constructii ı of or control over 
a canal is not a “colonization,” nor is it al “ extension of the 

-political.system of Europe” and. the arfangem! it of its neutrality, 
in the event. of war, world obviate any danger] the peace or safety 
of the United States. It cannot by any reasonz’ e construction fall. 
within the terms of the original doctrine.. Inu doubt it would be 
very advantageous for the United States to hold the exclusive on- 
trol of such an undertaking in her power, ‘but this arrangement 
would be injurous to tlie interests of European States, whicleare of - 
as great importance to them as the intereete, ‘of the United States 
to her. í 


Nor can w bona fide boundary ieu come within the: purview 
of the doctrine; so:far from being a new colonization, it is a claim‘to 


r 
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territory as part of an existing colony. There is no introduction 
of an European political system attempted, within the meaning of 
the Monroe message in such a case. But it is argued‘by Mr. Olney 
- and President Cleveland that the acquisition of the disputed terri- 
tory by Great Britain imports a corresponding loss on the part of 
Venezuela, and that, therefore, as regards that portion, the political 
system of England is introduced, and, as this is done against tho will 
of Venezuela, it is tantamount to a forcible trajection of a foreign 
political system within the Monroe Doctrine. The fallacy of this 
argument is obvious. The Monroe Doctrine relates to forcible im- 
position of an European political system over an area which admit- 
tedly does not belong to the aggressor State. Here, Great Britain 
claims the disputed regions as her own, and only seeks to extend 
` her system over her own possession. To hold,as Messrs. Olney and 
Cleveland do, that Great Britain is êh her system to Vene- 
zuelan soil, is to assert that the disputed area belongs to Venezuela 
—a conclusion which they at the same time, inconsistently, main- 
tain.they cannot assume. Further, how .can it be said that the 
assumption by Great Britain of these lands is “ dangerous to. the 
peace and safety” of the United States ? The essence of the Montoe 
Doctrine is the “ danger to the peace and safety” of the Great 
‘Republic which was supposed by President Monroe to arise from 
European* contiguity. Is the Republican. Government of Washing- 
ton likely to be overturned by the event? Is popular liberty in the 
United States in danger of subversion by the acquisition of this 
territory on the part of Great Britain? But says Mr. Olney, “ the 
political control at stake is of no mean importance, but concerns 
domains of great extent, and if it also directly involves control of 
the Orinoco, is of immedidte .consequence in connection with the 
whole river navigation of the interior of Sotth America.” Assum- 
ing ibis so, it isa matter that concerns only the States through 
which thé Orinoco passes. It could only concern the United States, 
if i@was proved that their peace or.safety was imperilled. It is not 


even pretended that itis so. Nor can the United States take up 


: the matter on the ground of weakness of the other States except on 


the ground of danger,to its own peace. The adoption of the role - 


of a self-constituted champion of the rights of others, when your own- 


are not attacked, isnot a proceeding warranted by International 


. Law. The only cause which the United States could at all advance 
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for r interferenge would be loss of exclusive material interests in res- 
pect of the territory absorbed by Great Britain. This argument too 
has been put forward, but they could -only hope to sustain it on 
the gtound that the Law of Nations had conferred upon them the 
exclusive right to or a vested interest in tlie advantages accruing 
from Venezuelan soil—a proposition which would’ be. manifestly 
absurd, | í 

As to the alleged right of the United States to? know whether . 
an encroachment by Great Britain has taken place or is going on, 
it is to be observed that this right is only a sequel to the right of 
interference, and that when no ground has been made for the 
justification of interference, the consequential right fails. The right: 
to decide the question fer itself, when the éthér Power is unwilling 
to furnish the information, stands i in the same position as the right 
to inquire. By 


In conclusion, while the United States have not intervened i in 
the quarrel on valid international grounds, and while the dispute i is 
a fit one for arbitration, Great Britain should endeavour at the same 
time.to set at rest the spirit of President Monroe for ever by attach- 
ing a condition that the United States should agree to throw into 
| the crucible of arbitration the much vexed doctrine enunciated in 


the celebrated message to Congress. f i 
E. H. MONNIER. 


NOTES OF INDIAN CASES. 


Pateshuri Partap Narain Singh v. Bhagwati Prasad, I. L. 
R., 17 A, 578. The Allahabad High Court is clearly right in holding 
that where a debt is advanced from the funds of a joint Hiadu family 
and is due to it, no certificate is necessary to enable the survivor to 
recover the debt, even thogh it does not appear on the face of the bond 
that tbe funds were those of a joint family. In its anxiety to afford 
protection to debtors, the Madras High Court has been led into impos- 
ing restrictions which are not warranted by the act. There is go 
reason why the courts should not- apply the ordinary presumption of 
Hindu Law that the members of a Hindu family are joint prima facie. 


Narindra Bahadur Pal v. Khadim Hussain, I. L. R., 17 A, 581. 
Two propositions are laid down by the Full ‘Bench in this case with 
regard to interest post diem which seem to be open to doubt. (1) That 
interest allowed under the Interest Act XXXII of 1839 in a suit 

-3 
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< for the. recovery of mortgage-money does not constitute a chgrge 
on the land and the Court has no power to pass a decree for sale in. 
_ respect of such interest. (2) That interest cannot be allowed under the 
_ Interest Act after the lapse of six years from the due date. W have, 
already discussed the subject and expressed onr views and it is there | 
fore unnecessary to do so again, see I. M. L. J., 582. The Madras High 
Court has also recently taken the same view as that laid down in 
Allahabad (see Thayar Ammal v. Lakshmi Ammal I, L. B.18 M. 381). 


Subhudra v. Basdeo Dube I. L. R., 18 A 29. 1t was held in this 
case that where añ order is made by a Magnis for the maintenance 
of a wife under S. 488 of tlfe Civil Procedure Code, the order cannot be 
_ superseded by a decreé of the civil court declaring that the wife has no 
right to maintenance. he ‘provisions of the Criminal Procedure Code- 
are intended to confer a summary remedy on wives whose mainteriance 
has been wrongfully refused by theix husbands 1f the wife fails before 
the Magistrate she is not precluded: ftom bringing her claim before the 
civil courts and seeking to obtain an adjudication in her favour. We do 

not see why the husband who feels aggrieved by a summary order against 
` him, under S. 488 should not also have the question of his liability 
determined by the civil courts, The more correct view appears to ns to © 
be that laid down by the Madras High Court (Weir 1187) thatif in 
disposing off a suit, a Civil Court decides any matter which might have 
the effect of disentitling a wife to maintenance, a magistrate who has 
awarded: maintenance is bound in the interests of justice to take the 
judgement of the Civil Court into consideration before again enforcing 
his order for maintenance. ` 


_ Muhammad Husen ‘Ali khan v Thakur Dharam Singh, J. L, 
R.,18 A, 31. The distinction drawn by Mr. Justice Banerji between 
mortgager who purchases the mortgaged property subject toa mor t- 
gage held by himself anda mortgagee who purchases the mortgaged l 
property with the leave of the Court in exceution of a deer ree obtained 
on his mortgage is clearly right. In the latter case the mor teagee must 
be treated like any stranger who may happen to purchase the property 
and should not be held bound.to give credit for the market valne of the 
proper ty, if it should be greater than the price realized at the anction. 


Ghulam Shabbir v Dwarka Prasad, L L. R., 18 A 36. The 
Allahabad High Court isin conflict with the Madras High Court in 
regard to the question whether a dispute between a decree-holder- 
purchaser and a Judgment-debtor about delivery of possession is. 
or is, not aquestion between the parties to the suit. The Madras 
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High Court holds; it is a matter falling under Section 244 of the 


Civil Procedure Code, while the Allahabad High Court thinks it, 


is not, (see, Muttha v. Appasami I. L. R.13 M. 504). We are disposed 


to agreo in the Madras view that it is desirable to prevent matters in. 


execution from becoming the cause of frésh litigation and that the 
beneficial operation of Section 244 should be extended as much as possible. 


e e 
SUMMARY OF RECENT CASES. 
Charitable Gaft—Public Gift., Vea 
e 

In-re Nottage-Jones v. Palmer. [1895 Vol, II. C. p. 649.] 

It has always been very: difficult for lawyers and judges to define a 
charitable gift as distingu®shed from a merely public gift, The present 
is rather a test case om the subject. A testator bequeathed a fund in 
trust to provide annually for everea cup to be given to the most success- 
ful yacht racing. Lindley, L. J, and other judges of the Court of 
Appeal stopped with saying that a gift for the encouragement of a mere 


sport, though it might be beneticial to the public, cannot -be supported | 


as charitable and refused to draw the line between charitable gifts and 
gifts not charitable. Kekewich J. in the first court has attempted to lay 
down some test for finding out whether a gift is charitable or otherwise: 
According to him a gift is charitable which is by itself directly, and as 
its necessary and intended result, beneficial to the community.: The 
benefit of the community must be the dircct and not the remote object 
. of the gift. It is difficult to understand what the learned judge means 
by direct result and remote object. For instance, supposing the testator 


had said in the present case. that lis object was to educate meu in the | 


management of vessels so thal they might become good sailors useful 
. for the defeuce of the realm, instead of saying, as he actually did, for 

the purpose of encouraging the sport of yacht racing, would the gift be 
_ then charitable ? ; 3 


——-—_—_— 


Luberloculory Mandatory Injunction—Evuding servico of Writ. e 


Von Joel v. Hornsey, [1895 Vol. II. C. D. 774]. The euit was ` 


instituted by the plaintiff for the purpose of restraining the defendant 
fron -rebuilding his house in the opposite side gf tho street so as to 
obstruct the ancient lights-of the plaintiff's house. Previous to action 
brought, the plaintiff gave notice to the defendant that if he went on 


making additions to his buildings and thus obstruct his ancient lights, - 
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he would sue him in Court. The defendant nevertheless hurried on ee 
building and after the suit was brought evaded the service of summons 
on him for several days so that the building grew to a great height 
before substituted service on him was effected. 


Held: :—(affirming the decision of Kekewich) and following Daniel v. « 
Ferguson (1891-II C 27), that the plaintiff was entitled to a mandatory 
injunction ordering the defendant to pull down so much of the building 
as had been erepted after he had been warned by the plaintiff that he 


intended to bring an action. 
. kd 


` e ree 


Landlord and Tendént—Sub-lease—Implied Oovenant for Title or for 
Quiet Enjoyment —Duratign of Covenant. 


. Baynes & Co., v. Lloyd & Sons, [1895 Vol. II, Q B., p. 610, ©. A. 
7). The Court of Appeal, in spite of tonsiderable conflict of authority, 
seem inclined to favour the fo lowing rules i in respect to implied covenant 
between landlord and tenan! under the English Common Law. In the 
absence of an express contract to the contrary (1) No covenant either 
for title, or for quiet enjoyment, is implied in law, from the mere relation 
of landlord and tenant, but only from certain words used to create the ` 
lease, such as demise concessi. 


2. Supposing any covena t could be implied, it is a covenant for 
quiet enjoyment only and not for title. 


3. Such a covenant is limitéd and not absolute, that is, it avails 
against the lessor and those that come under him by title, and not against 
strangers. ° 


4. And lastly such covenant expires with the determination of the 
lessor’s interest even though it may determine during the term. 


The defendants peing in possession of certain premises as lessees for 
a term, of which eight years and a half still remained unexpired, 
sub-let the premises for a term of ten years and a half to the plaintiffs, 
acting under a mistake but in good faith, and put them in possession. 
‘There was no express covenant either for title or for quiet enjoyment, 
nor did tke words of the letting include the word demise. 

Ox the expiration of eight years and a half the plaintiffs were 
evicted by the superior landlord. The plaintiffs then brought a suit for 
damages for breach of a covenant for title and for quiet enjoyment, 

Held :—Affirming the decision of Lord Russell of Killowen O. J., [1895 
Vol. I.,-Q. B. 820,] that the plaintiffs could not recover. 
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e Damages--Coitract--Breach of Warrant— Remoteness. 
‘Mowbray and Another ». Merry Weather, [1895 Vol. IL, Q. B, 
p. 640, C. A. 7.) This is a case in which it is very doubtful whether the 


exprossion ‘natural consequence’ has not been given an interpretation 
beyond its natural limits. 


The Plaintiffs were NAK and they were desne ‘Cargo 
fror a certain steamship. The defendants had undertaken to supply 


_ the plaintiff all necessary cranes, chains, and other gearing reasonably 


fit for that purpose. He failed to do so and suppliad a chain which was 
so defective that it broke whilst it was being used and seriously injured 
one of the plaintiff's workman. The defect in the chain was such that 
the plaintiffs could, with the exercise of reasonable care, have detected 
it. The injured workman sued the plaintiffs and the action was com- 
promised by the latter by the payment of a sum of money. ‘The plaintiffs 
then sued the defendant for damfges for’ breach of warranty and con- 
tended that they were entitled to get, not merely the nominal damages, 
but also the amount which they had paid to the injured workman, 


Held :—afirming the Judgment of Charles J. (1895 Vol. I Q. B. 857) 
that the plaintiffs were entitled to recover the sum claimed. The 
plaintiff's liability to pay the workman was the natural consequence 
of the breach of warranty on the part of the defendants. Natural conse- 
quence means a consequence which might reasonably have om supposed 
to have been in the contemplation of the parties. 


Per Rigby, L. J: —The effect of the warranty is that the „defendant 
agrees with the plaintiffs that they may rely ou him for the sufficiency 
of the chain as a matter of contract, and as between him and them there 


was no duty on their part to examine the ghain to see whether it was 
sufficient. 


Riparian owner—alluvium. 


Hissedson v. Ashby [1896 Vol. I Ch. Div, p. 78 Per Romer 
Justice.] —-Where a nontidal river gradually enlarges its bed and thereby 
adds lands to or takes it away from onc side, the rule that thg riparian 
owner on that side, enjoys the gain or has to bear the loss, applies not . 
only where two different persons own the opposite banks, but also where 
the river bed belongs to a separate owner and not*to the riparian owner 





Solicitor—order striking off the rolls—~Suit on such order. 
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Godfrey v. George [I 1896 Vol. I Q. B. p. 48 ©. A. w]—A. Solicitor 
was struck off the rolls for misconduct in appropriating to his use money 
belonging to his client, and an-order was passed by the. court, ordering 
him to pay the costs of his client, . The client brought an aa 
the order. : . 

` Held :—That the suit would be against the Solicitor. “There are 
two modes of procedire, open to the client; he might attach the 
defendant for disobeying they order, or he inight bring an action upon 
the order. He may pursue both the remedies, and unless his claim is 

satisfied by means of ‘one of them, he is not provented from pusing the 
other. ° 


JOTTINGS AND CUTTINGS. ; 
+ We beg to acknowledge with eae the regeipt of the follow ane 
publications :— = 


The Green Bag for January (in exchange). 

‘The Brief for ‘December (in eachange.) 

Harvard Law Review for J anuary (in eachange,) | 

The Allahabad Weekly notes for December (in exchaige,) 
_ The Educational Review for January (in exchange.) 


Serjeant Arabin, who in the days of Serjeant Ballantine was a’ 
Pr, NABA of the Central: Criminal Court, wasa Judge who unin- 
tentionally caused much amusement to the frequenters of tho old Bailey. 
“Prisoner at the Bar,”'he once said, “if ever there were a clearer case 

‘than this of a man robbing his raster, this case-is that case.”— The 
Br tef. « ` 

aye 

On another occasion the learned Commissioner _Solemnly delivered . 
himself as follows :.# Prisoner at the Bar, you have been found guilty 
on-several indictments, and it is in my power to subject you to trans- 
portation for a period very considerably. beyond the term of your natural 
life; but the court, in its mercy, will not go as far as it lawfully might. 
go; ind the sentence is that you be transported for two periods of seven 
years eacle,”—The Brief. 

. e , 4 xar 7 

- Dr. Johnson on lawgnd Lawyers.—A friend of Dr. Johnson once-suid 
that he was like a ghost, who never spoke until he was spoken to—the 
truest description of him, the Doctor said, ever given; and itis to the 
initiative of the inquisitive Boswell, of course—the admiring showman— 
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thpt we owe the Doctor’s dicta on ibe aad lawyers. Boswell was going 
to the English bar‘or rather playing at it and a gay friend, he said, had 
advised him against being a: lawyer, because he would’ be excelled by 
plodding ‘blockheads, (By the way did not this brilliant contemner of 
blockheads move once for a writ ‘Icnare adhaesit pavimento P’) “Why, 
sir,’ said Dr. Johnson, ‘in the for mulary and statutory part: of the law, 
a plodding blockhead may excel, but in the ingenious and rational part 
of it a plodding blockhead can never excel.’ ’,-* You must not indulge,’ 
went on the Doctor “in too sanguine hopes should you be called to our 
Bar. I was told by a vay sensible lawyer. that there are a great many 
chances against any man’s success in theeprofession of the law. The 
candidates are so numerous, and those who get practice are so few.” He 
said it was by no means true, that a man of good parts and application 
is sure of having busines&, though he indeed, allowed that if such a man 
could but appear in g few causes his merit would-be known, and he 
would get forward ; and that the great risk was that-a man might pass 
` half a lifetime in the courts and never have an opportunity of showing 
his abilities. This is as mucha melancholy truth to-day as it wasa 
hundred years ago. ‘What means may a lawyer legitimately use to get 
on? Nice questions of casuistry arise. ‘A gentleman,’ says Boswell, 
told me that a country man’ of his and mine, Wedderburn—afterwards 
Lord Lougkborough—who had risen to eminence on the law, had when 
first making his way solicited him to get him employed in city causes. 

Johnson : Sir it is wrong to stir up law suits; but when once it is 
certain that a lawsuit is to go on, there is nothing wrong on a lawyer’s 
- endeavouring that he shall have the benefit rather than another ! 

Boswell: “you would not solicit employment, sir, if you were a 
lawyer? l l 

Johnson : “No, sir, but not because I should think it wrong, but 
‘because I should disdain it! - 


This is a good distinetion which will be felt by men of just pride. 


He proceeded : y However, Lsvould not have a lawyer to be wanting 
to himself on using ‘fair means, I would have him to inject a little hint 
now and then to prevent his being overlooked.’ ao ie 


This is a very tolerant view of professional siuslte, When the 
great Duchess of Malborongh called at young Murray’s chambers and * 
found.him out—we may presume he was engagedgin drinking champagne 
with the wits—the imperious dame said, on meeting him next: “young 
man! if you .want to rise in your profession you must not sup out. 
Boswell had an uneasy feeling that he must give up supping out, and 
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he put it to Johnson whether a very extensive acquaintance in London 
might not be prejudicial to a lawyer. | 

Said Johnson: Sir, you will attend to business as business lays 
hold of you. When not actually employed yon may see your friends as 
much as you do now, you may dine at a club every day and sup with 
one of the members every night and you may be as much at public places 
as one who has seen them all, would wish to be; bat you must take care 
to attend constantly in Westminster Hall, both to mind your business, 
as it is almost all learnt there, (for no body reads now), and to show that 
you want to have business. And you must not be too often seen at 
public places, that competiters may not have to say, “He is always 
at the play house or Ranelagh, and never to be found at his chambers.” 
And then sir, there must be a kind of solemnity in the manner of a pro- 
fessional man, I have nothing particular to sa$ to you (Boswell) on the 
subject. All this I should say to any one. I should have said it to Lord 
Tharlow twenty years ago.’ This peint about solemnity of manner 
recalls a saying of Horne Tooke. He once remarked to a serious and 
successful friend, ‘ we have reversed the ordinary laws of nature Yon 
have risen by your gravity ; I have sunk by my levity.’ 


Sir Matthew Halle once said that it was as great a dishonor as a 
man were capable of that he should be hired for a little money to say 
otherwise than he thought. But the truer and juster view of the ethics 
of advocacy is well expounded by Johnson. 


‘We'talked of the law. Sir William Forbes said he thought an 
honest lawyer should never undertake a cause ‘which he was satisfied 
was not a just one. 


‘ Sir,’ said Dr. Johnson, a lawyer has no business with the justice 
or injustice of the cause which he undertakes, unless his client asks hig - 
opinion, and then he is bound to give it honestly. The justice or in- 
justice of the cause is to be decided by the judge. Consider, Sir, what 
is the purpose of the Courts of Justice ? It is that every man may have 
his cause fairly tried by men appointed to try causes. A lawyer is not 
to tell what he knows to be a lie; he is not to produce what he knows 
to ke a false deed ; but he is not to usurp the province of the jary and 
of the judge, and dsferiiag what shall be the effect of evidence, what 
_ Shall bg the result of legal argument. As it rarely happens that a man 
is fit to plead his own cause, lawyers are a class of the community who, 
by study and experiendé, have acquired the art and power of arranging 
evidence and of applying to the points at issue what the law has settled. 
A lawyer i is to do for his client all that his client mightly fairly do for 
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himself if he cguld. If by w superiority of attention, of- knowledge, of 
skill, and a better method of communication he has the advantage of his 
adversary, it is an advantage to which he is entitled. -There must 
always be some advantage on one side or the other, and it is better that 
advantage should be had by talents than by chance. If lawyers were to 
undertake no causes till they were sure they were just, a man might be 
precluded altogether from a trial of his claim, though, were it judicially 
examined, it might be found a very just claim, 


Boswell feared that the affectation of warmth in “4 client’s cause 
might produce habitual dissimulation. -~ 


“Why, no, sir, a man who is paid to tumble—the metaphor is not 
flattering to the lawyer—will not go on tumbling when he is not to be 
paid for it.’ . 


. ` 
Lawyers cultivate the diffuser graces of rhetoric. They are some- 


times accused even of garrulity,® ‘It is unjust, sir,’ said Johnson, to 
censure lawyers for multiplying words when they argue. It is often 
necessary for them to multiply words. This (he said, referring to some 
point) ‘ you must enlarge on when speaking to the Committee (of the 
Honse of Commons): You must not argue there as if you were-arguing 
in the schools. Close reasoning will not fix their. attention. You must 
say the same thing over and over again in different words. If. you say 
it but once they miss it in a moment of inattention. —The Law Journal. 


EM 
* 


Teaching in the Unitersities—The following memorandum on law- 
teaching in the Universities, prepared by Prof Gowdy of Oxford, has the 
general assent of the Professors and Readers in the Faculty of law,, 
reserving further consideration as to the details of the suggested cur- 
. riculam which are given provisionally by way of illustrating the applica: 
tion of the principles laid down. 

“The universities can only with propriety uydertake the teaching 
of law on its theoretical side. For practical training it is necessary that 
the student should attend the courts and work in a barrister’s or a solici- 
tor’s chambers, and provision for this practical training should be made 
by the Inns of court and the Incorporated Law Society. e 
_ For every law student (I speak of those-who attend a Utiversity) 
there ought to be an examination at the close of his academié study, “ 
success in which should be rewarded by a degree and by admission to 
the secord stage in his education—the practical training, and at the close 
of the latter he should if successful be admitted to the Bar or.to practise 
as a solicitor, as the case may be. 


4 
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The.evil of the present system is that the theoretical and practical 
study are not kept distinct. The lectures and professional examinations 
in London are a medley of both. Consequently, a student acquires “his 
knowledge in an unsystematic and piece-meal fashion, and begitfs his 
professional work under great.-disadvantages. - 


What is meant by theoretical training f ? I think it should embrace _ 
a study of the following topics .and-that three years should, if ee = 
be given to it uyder some such arrangement as follows :— : 


First year, Roman Law and jurisprudence. As regards this, thero 
should be no doubt: Modern Law can only be understood with any 
: thoroughness by entering at the portals of Roman Law and jurisprudence. 
A-whole year should -b$ devoted-to. them: less would be useless, and 
‘they should be studied exclusively, To take up these subjects in the 
middle or towards the close of the curriculani, as so many do, is but to 


~ confuse the mind and immensely ingrgase the labbur of the student. 


Second year, History of English Real Property, English Common - 
Law and International Law, 


Third year, Constitutional law, outlines of akh and criminal law. 
At the erd of the three years, the normal student should have a 
fair knowledge of these topics, and should be examined i in ‘them for his - 


degree. Stress, however, should be principally laid upon Roman Law, 
-Jurisprudence, History of English-Law and Gonstibutional Law; the 


other topics cannot be expected to be known except in any elementary way; e 


As regards the non-university student, evidence of the same course’ 
of ‘study at College and Law-schools should be required, but the cost of 
University Education is now so moderate, and the wealth of the middle 


classes so-much increased, that it may well bea question whether a 
University degree should not be insisted on, as is done in France, and ` 


Germany, in every case. At any rate this might be done if a teaching 
University with an efficient faculty of law were created in London. ` 


“As to the practical training---Two years should be devoted to this 
in a barrister’s or a solicitor’s chambers as the case may be. “At the end 
of this period it may bea question whether the student should be 
examined by the Inns of Court or Incorporated Law Society in practice, - 
pleading gonveyancing, and also more thoroughly than at. his” first 
. examination, in common law and equity: 

At present no pragtical training seems to be required for admission 
to the-bar; it is left to the candidate’ 8 option, and apparently not more 
than one half of the entrants (if so many) attend Chamber’s. What the . 
Universities, with much reason complain of is that the honor degrees jn _ 
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law, which theyehaye conferred are not (except as regards Roman Law) 
accepted by the Inns of Court and Incorporated Law Society, as sufficient 
evidence even of theoretic knowledge. These professional bodies do not 
say that their own examinations demand a higher standard of pro- 
efficiency; on the contrary, it is well known that they are considerably 
easier [1.e., than the honour examinations at the Universities. There is 
no question of asking the Inns of Court-to recognize any other]. Any 
one who will take the trouble to compare the papers set for the B. C. L, 
degree examinations at Oxford with those set for the Bar Examinations 
will see that the former are vastly more testing, and yet not even the 
B. O. L. is accepted. The consequence is that students are harassed by 
preparing for examination in theoretical subjects, after they have left 
the Universities and should be devoting themselves to practical work, 
and the University teaching receives hardly any recognition :—The Law 


Quarterly Review. š A 


No use of property which would be legal if due to a proper motive 
can become illegal because it is prompted by a motive which is improper 
or even malicious. If the act, apart from motive, gives rise merely to 
damage without legal injury, the motive, however reprehensible it may 


_ _be, will not supply the element. 


This is the principle established or reaffirmed by the House of 
Lords in the Mayor Sc., of Bradford V. Pickles 95 A. C. 587, 64, L. J. 
ch, 759 and expressed by Lord Macnaughter in the words above quoted 
(95 A. ©. at p. 601) | 


One person has a perfect right to advise another not to make a 
particular contract, and that other is at peffect liberty to follow that 
advice. But if the first person uses the persuation with intent to 
injure the person with whom he is going to make the contract, then 
the act is malicious, and the malice makes that unlawful which would 


otherwise be lawful. . 


This is the principle expressed in the words of Lord Esher, which is 
established or reaffirmed by the Court of Appeal in Flood V. Jackson 95, 
2 Q. B. (0. A.) 21, 38, 64 L. J. Q. B. 665 and on which we believe the 
House of Lords will shortly be called on to give a final decision. . 

The following result would appear to ensue. The malicious use 
which has regard to property is not in itself an abuse and illegal ; but 
the malicious use of aright which has no referdhce to property is or 
may be an abuse, dnd is or may be, illegal. As regards the exercise of 
the one class of rights, motive is irrelevant; as regards the exercise of 
the other class of rights, motive is, or may be, material. 
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` Noone need assert or maintain that fhis state of he law is either 
`.. absurd or unjust, for it is open to any one to argue that the motive of a 
person who exercises his rights may in some cases be a matter which 
does not, and in other cases matter which does, require corfsidera- 
tion. But no one can deny that the present state of the law has about, 
it an air of paradox. And: at last some lawyers who have thought a 
good deal about these questions will hope that the pending appeal to 
the House of Lords in Flood v. Jackson may be successful.—The Law 
Quarterly Review. 


~ Photography ‘in Medical Jurisprudence. — Photograph especially 
with the aid of the microseope and Photomicrograph, are now of enor- 
mous value in the deteetion of crime. 


The eminent chemist, Dr. J oserich, of Berlin, has acquired inter- 
national fame as a scientific expert in detecting crime by the aid of 
Photography and the Microscope. lis most Yemarkable crime was in 
testifying that a small white hair foùnd an the body of the murdered 
girl, was not the hair.of the accused man, but of a dog, because the pith 
extended nearly the whole width of the shaft, unlike human hairs, and 
he swore that the hair was from an old, yellow, smooth-haired and com- 
paratively short haised dog. The accused was acquitted and suspicion 
later falling on another, it was ascertained that he had a dog answering 


the description, and on pursuing the investigation the actual murderer 
` confessed his crime. . 


In another case, where two men were “arrested, charged with the 
murder of a woman, and Dr. Jeserich examined the hairs found on the 
clothes of the accused, and compared them with the hair of the murdered 
woman, Dr. Jeserich was enabled to demonstrate that one of the hairs 
was taken from the murdered woman’s head. The point of the hair 
had never been cut and the shaft and root coincided. He found that 
the hair fotind on the other suspect was the man’s own hair. The guilty 
one was convicted dh Dr. Jeserich’s evidence, and in-corroboration of his 
wonderful accuracy the murderer confessed his crimé before execution. 


. In another case of homicide, where the crime was committed with 
aq axe, the murderer declared that he had ‘killed a goat with me axe’ 
a days before the homicide. ` 


` Bhe blood found on the axe was examined by the TE and 
contrasted with the hood of a goat and the two thrown up by photo- 
graphy. The paper in this number of the Journal by prof M’C. White, 
illustrates the difference between the red blood corpuscles of a man kaa 
a goat 
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. Dr. Jeserieh says:in that case, that the axe had been wiped after 
the deed. This'he reproduced by photomicrography, and exhibited it in- 
court, showing, greatly magnified, a point on the slot of the axe, where 
tho streaks, caused by wiping. had been reproduced, 

In the detection of forgeries, photography now plays an important 
` -part. By the use of coloured sensitive plates, difference in ink can be 
readily traced and identified, even when it would not show at all on an 
ordinary photograph, ä 6 


Prof Marshall D, Ewell has been able te detect forgeries in writings 
by the microscope and the photograph, 5 


e 

The system of identification of criminals, that Paul Berillon has 
introduced iu Paris and in other places, relies much on photography to 
complete and perfect the system of authrometric measurements. 

The finger impregsions on putty, used by burglars, in removing 
panes of glass railing or banisters, newspapers, photographed and com- 
pared with the finger prints of those suspected frequently, lead to detec- 
tion, and if dissimilar, to discharge, 

"Considerable interest has been droused by the assertion that a photo- 
graph of the eye of a victim will reproduce the image lost upon the 
retina before or at the moment of deat 


There is no authentic case of-this character reported, but Professor 
Exmer, of Vienna, has produced a photograph taken from the eye of a 
dead beetle. ; = Pa 


The object of the experiment was to ascertain whether the faced 
eye, projected one or many images ‘on the retina, The method was as 
follows : The eye of the beetle was dissected from the body and placed 
on the side of the: microscope. Then he directed the side toward the 
window of the laboratory on: the pane of which he had pasted the letter 
‘R. The photograph prof, Exmer thus obtained, shows the outlines of 
the window in white, with the sash ‘and panes, and the letter R is per- 
fectly reproduced, and through the window in the photograph is the 
indistinct and hazy figure of a church in the distance. 

A very interesting paper appears in. the. Strand Magazine, London, 
for January, by Wm. G. Fitzgerald, which is. noticed and some of the 
cuts reproduced in the March 2, 1895, number of the Literary digest. | 
~The MedicoLegal Journal. : ~ i 

i <a . ` ae e. 
Prescriptive Right to Oompel repairs :—A somewhat startling propo- 
sition in the law of easements is laid down in the case of Whitten for 
Manufacturing Co. v. Staples, 41 N. E. R., 441 (Mass,) Field, 9. J. 
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Holmes and Lathrop, JJ., dissenting. It is to the effec’ that, in conse- 
quence of payment by owners of land for more than twenty years of an 
annual sam of money toward the repair of the dam situated off the 
premises, the land thereby becomes subject to a servitude to pay that 
sum annualy. The decision is based on the analogy of the duty to , 
repair a dam to the duty to repair fences and highways. The primary 
conception of an easement isa right to use another’s land: Itis, a 
burden imposed, upon the Jand itself, and gives the owner of the 
easement aright in rem. The duty of the owner of the servient estate 
is the same as that of all other members of the community, merely to 
vefrain from interfering wih the use of the easement. Unfortu- 
nately, the law has allewed a land owner to acquire by prescription, 
or by grant, certain rights, which are not accurately rights in the 
land of another compelling a passive duty of non—interference merely, 
but are rights compelling postive acts” by dominus of the servient 
estate, | Ta 


In these cases, the land is not subjected to use, but the owner, by 
reason of holding the land, is compelled to do positive acts. A right to 
compel the performance of positive acts is known as a spurious ease- 
ment: and up to-this time has been strictly confined to three ‘classes of 
cases. The law has recognized the right to compel the repair of fences ; 
repairs in connection with the enjoyment of an existing easement (Ryder ` 
v. Smith , 3 TIR. 766); and repairs to be made upon the highway by 
abutting ‘owners (Bac: Abr; Highways, E.) It is doubtful if- 
the last mentioned right was ever recognised in the United States 
previously to the decision in recent case Middlefield v. Knitting Oo., 160- 
Mass. 267. The question in the principal case concerns the extension- 
of these exceptional easements, There are two strong objections. 
In the first place, the analogy between repairs on a dam situated on 
the land of a stranger and repairs to fences and highways is not com-- 
plete. In each of the” spurious easements noted above, acts are to be 
done on the servient estate ; or at least, in each case the act to be done: 
is closely bound up with the use of his land by the owner of the servient 
estate. But, aside from this imperfect analogy, the creation of rights in 
the nature of easements-varying widely, however, from the primary -- 

conception of easements, that of a subjection of the land itself—has- 
` gone far enough. It is to be regretted that such rights—anomalies at- 
best-were ever allowed ¢o creep into the law; and on principle they 
ought ‘not to be extended beyond. their present well defined limits. It is 
conceivable perhaps,-that strong reasons of public policy would justify 
the extension which the court tries to make in the present case; but Field 
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O. J- in his disenting opinion, forcibly replies to.arguments of this ° 


nature that “Secret liens or interests in land, a knowledge of which 
cannot be obtained by a view of the land itself, or by a search in the proper 
registry of deeds, ought not to .be extended.” With authority and rea- 
«Sons of public policy against the decision, it has little left to support it. 
‘The Massachusetts court would certainly support a covenant to pay 
this money even though in so doing, .it would probably go beyond the 
doctrine of Savage v. Mason, 3 cush 500. - There, the covenant was to 
pay for the privilege of using a party, wall, and was connected, it would 
seem, with the enjoyment of an easement, in this case, a right to retain 
the wall on land of the covenantor and *his assigns.—Harvard Law 
Review, a : g É 
AI 

Waiver of Constitutional Right to Twelve: Jurors. —The Suprem 
Court of New Mexico has just decided that the United States constitu- 
tional guaranty of a jury trial ineall criminal prosecutions cannot be 
waived by one indicted fora felony, so as to make valid a trial by 
eleven jurors. Territory v. Ortiz, 42 Pac. Rep. 87, _ 

Most of the American State constitutions contain similar guaranties 
which have been generally interpreted to prohibit statutes compelling 
the defendant to submit to trial by any number of jurors less than twelve, 
As regards the defendant’s ability to waive this right, the authorities are 
divided. Although in minor offences the defendant is generally allowed 
to waive the right even in the absence of statutes permitting it, he is not 
allowed at common law to waive the right in case of felonies; and 
statutes permitting waiver of thè right in such case are in some States 
held unconstitutional. Nowhere is waiver qf this right permitted in 
capital cases. | 

One argument suggested against allowing the defendant to waive 
his constitutional right to a trial by a full panel has been that the State 
is concerned to-preserve' the lives and liberties of its,citizens, and there- 


fore it will not suffer: them to consent to'a form ‘of procedure that may , 


lesson their chances of acquittal: Oancemi v. “People, 18 N. Y. 128, Butin 
Comm v. Dailey, 12 cush, 80, Chief Justice Shaw, points out that‘in any 
particular case the defendaut’s cliances of success in a present trial with 
eleven jurors may be greater than in `á future oné with twelve, 9s where 
certain evidence is now available that may -not be in the futures and 
that the defendant and his counsel can be safely trusted not to prejudice 
his interests.. Judge Cooley. contends, however, ‘upon better ground, 
that a tribunal of less than twelve jurors is unknown to the law; thatit 
amounts merely to a species of arbitration to decide whether the accused 
has been guilty of an offence against the State. Cooley, .Const.”. Lim, 


` 
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(6th ed.) 391. The finding of such a tribunal, not somaptited ‘accord- 
ing to law, is of course shorn of legal effect. Bulwarked by this reagon- 
ing, the result of the principle case and kindred decisions seems fairly 
impregnable.—Harvard Law Review. . 

x 


THE RIGHT to Prrvacr—Tuer Scuurier Insoncrion.—The case of’ 


Schuyler v. Curtis, before noticed in its earliest stage in 5 Harvard Law 
Review, 148, has been fully adjudicated by the Court of Appeals of New 
York in favour’ of the defendant. Tho bill was for an injunction to pre- 
vent the defendants from completing a statue of a deceased lady of whom 
the plaintiff was the nephew and step-son, and from displaying it first 
at the World’s Fair under the title of “The Typical Philanthropist,” 
and then in the rooms of the Ladies’ Art Association in New York. 
Mr, Justice Peckham in dismissing the bill took especial care to say that 
the decision conld not be taken as a denial of the right to privacy, or of 
that altogether independent right which the next of kin of a deceased 
person might have in the privacy of that person’s past life, and he put 
the decision upon the ground that in the case in question there were no 
circumstances which gave the plaintiff good reason to pray for an in- 
junction. The reasoning was that the deceased could not have shrunk 
from the anticipation of a publicity after her death, however much she 
might havé done so, had it been attempted during her life, and that con- 
sequently no evidence of her desire to avoid publicity could be relevant 
to the plaintiff's case. Further and in general the Statue was not to be 
used in any way which could give a “sane and reasonable person,” any 
complaint on his own account, though he were her nearest relative. .; 

Reduced to its formal parts the decision would therefore 
seem to be a denial only of equitable jurisdiction, and not of the 
plaintiff's legal right. It may be fairly said that the Court admitted 


` that a tort was proposed by the defendant, but found no sufficient reason . 


for giving the extraordinary remedy of a Court of Equity, and left the 
plaintiff to his remedy at law. The case is quite new in its particular 
features, since the injunctions previously granted, e. g. against the 
reproduction of photographs, publication of letters, and the like, were all 
@pses where the defendant proposed to give a publicity for his own pro- 
fit, regardless of whether it was calculated to do honor to the plaintiff 
or not. Moreover, this was a case where equitable jurisdiction cannot 
be said to flow necessarily from the facts, as in the case of a proposed 
tort to land, but is rather analogous to a bill for the recovery of a chattel 
in ‘specie, depending upon its particular circumstances for equitable 
jurisdiction. In the exercise of its discretion in cases of this sort, a 
Court has such latitude that it is impossible, or at least presumptuous, 


ki 
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to say it has-corke to a wrong decision unless that be obviously absurd 
and unreasonable. So in this case the decision of the Court must be held 
to be justified even by those who might disagree with the result, had it 
been ‘their place to decide the case, for there is surely nothing preposter- 
eous or absurd in saying that here the plaintiff’s loss could be sufficiently 
compensated by money damages. 


But the reasoning of this Court, with all’ respect to the learned 
Judge who delivered the opinion, is not altogether satisfactory. Since 
the question before them was not to be governed by the decisions of the 
Lower Court, and their position was not that of reviewing the decision 
of independent tribunal, e.g, the verdict of a jury, there was no occasion 
to hold that no * sane and reasonable person’ could uphold the decison 
of the Lower es and it was a statement which their very unanimity 
in combination with the vigorous dissent in the Court of Appeals itself 
ought to have effectually disproved. 


Further, the lin of reasoning’ by which the plaintiff's evidence of 
the doceased’s dislike of publicity was excluded as irrelevant to his own 
proof of damages, can be assented to with difficulty. It is surely a mis- 
taken view of the ordinary facts of human feeling to say that a naturally 
retiring person can tolerate the anticipation of a publicity after his death 
from which he would shrink painfully during his life. Surely a person 
to whom privacy is of any valié whatever must contemplate a future 
publicity with almost as much chagrin as a present one. Qould the 
learned Judge, for example, bear for an instant the thought of a public 
‘representation or description of his courtship after Lis death P Now if 
this is so, the knowledge of how great annoyance would have been caused 
to the ‘deceased, had she had knowledge of the defendant’s proposi- 
tion, was a very material element in the plaintiff's damages, for surely it 
is a source of pain to every normal person to know that that is contem- 
plated which would have caused suffering to any ope dear to him, who 
is now dead. Indeed, it is unnecessary to give proofs of that feeling— 
they are so obvious. 


Finally, the case seems a good instance of the ill effects of the looge 
system of pleading used i in New York. It is doubtful whether the deci- 
sion would have been received by the press in general, as it: has 3 been, 
as a denial of the right to privacy, were the Jurisdictions of Law and 
equity distinguished, and certainly it would hate been more easily 
limited to its proper scope. As has been intimated, it cannot fairly be 
complained of, however much some of the reasoning of the Opinion may 
seem to need further exegesis to gain acceptance.—Harvard Law Review 
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Torts—Unfair Competition—Fradulent Simulation,—Plaintiff has 
built up a large trade for his store, known as the “ Mechanic Store.” 
Defendant, a competing trader, moved his establishment toa building 
. adjoining plaintiff's, and labelled his store the “ Mechanic store.” Plain- 
tiff on his lot put up a building of very distinctive appearance in which 


he continued his business, Defendant on his adjoining lot erected a build- 


ing exactly similar to plaintiff’s, as regard the appearance of the lower- 
stories, In using the name “ Mechanical Store,” and in erecting his 
` building, defendant intended to and did induce the public to buy of him, 
thinking they were,trading with plaintiff. Held, defendant would be en- 
joined from using the name,“ Mechanical Store” and would be required 
to distinguish his store from plaintiffs, Weinstock v. Marks. 42 Pac. Bp 
142 (Cal.) 

The result reached in the principal case, an eminently satisfactory 
one from all stand points is fully sustained by,the authorities cited in 
the well reasoned opinion by GarouttesJ. “ Manufacturers have no right 
to beguile tbe public into, buying their wares undèr the impression they 
are buying those of their rivals.” Brown, J. in Coats v. Merrill Thread 
00. 149 U, 8.562 at 566. In Pierce v, Guitard 66 cal. 68,8 Pac. Rep. 645, 
a defendant was enjoined from using an imitative label, Schmidt v. Brieg, 
100 Cal. 672, 35 Pac. Rep. 623 Semble. As pointed out in the opinion, 
defendant's liability must be the same whether he has pirated plaintift’s 
trade by the use of an imitative lable or an imitative store front. Harvard 
Law Review. : 


+% 


Property. —Application of Maxim Pendente Lite Nihil Innovatur.— 
Plaintiff brought a bill to recover land on the ground of fraud and set 
out the facts on which he relied to show fraud. Later an amendment 
was allowed setting out additional facts to show fraud. .On these addi- 

` tional facts plaintiff obtained a decree, Between the time of filing a bill 
and its amendments, defendant conveyed to a third party who had notice 
of the facts relied on under the original bill and being satisfied that 
those facts were insufficient to show fraud, had purchased the estate. 
Held, as the amendment did not change the subject matter of the suit, 
bit merely specified additional matters on proof of the same ground of 
. recovery*i,e. fraud, the suit was the same throughout and the doctrine 
- of lis Spendens applies. Turner v. Houpt 33 Atl Rep 28 (N. J). 


The court begins @y remarking that the maxim of lis pendens is not 
based‘on inplied notice to all the world of the facts which constitute the 
grounds of the suitor’s claim, but is only notice of the existence of a suit 
jnregafd to the matter in dispute, and thab where the suit is in regard 

` : 
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to property, peðple purchasing the property do so at their peril as to- 
the result of the siit. Pomeroy, 2 Eq Jur ss 632 and 633, and caécs cited. 
It follows from this, that the purchaser’s notice of the facts to establish 
fraud în the bill as originally filed in the case at bar, and his reliance on 
ethem are immaterial as regards the doctrine of lis pendens and that the 
vendee bought pendente lite, as the insertion of further allegations of the 
same character as those put in the original bill did not alter the identity — 
of the suit as to the parties, subject matter, or purpose, and consequent- 
ly that the suit under which plaintiff won was the samo as that pending 
at the time of the purchase of the land Gibbon v. Dougherty 10 Ohio St 
865.—Harvard Law Review. . 
z E 
Persons—Diworce—Bgtreme cruelty —Mental suffering. The plaintiff 
petitioned for a divorce from her-husbund for extreme cruelty. ‘Che cruel 
ty alleged was his commission of sodomy with abeast. Held that such 
conduct was entreme cruelty, as tending to cause mental suffering that 
would affect the health, and exciting apprchension of the communication 
of disease, Divorce granted. Anonymous 2 Ohio, Nisi Pr 342. 


In the absence of statutory definition, it is generally settled that 
cruelty sufficient to justify divorce consists of conduct that injures, or 
may reasonably be apprehended to injure, the physical health of the 
complainant Kelly v. Kelly L. R 2 Prob and division 31; Sylvis v. Syluis 
11 col 319;1 Bish. Marr, Div, and Separs, 1563. In some states 
mere mental suffering not injurious to mental or bodily healtli is consi- 
dered sufficient. Palmer v. Palmer 45 Mich 150. But such doctrine is 
strongly denied elsewhere. Bailey v. Bailey 97 Moss 373. When mental 
suffering is so great that it may reasonably Be apprehended to produce 
physical ill health, divorce ought to be granted, and it is the decision of 
this difficult question of fact that. gives court an opportunity to relax the 
spirit of the rule while following its letter. The present case, is perhaps 
an instance of such a relaxation, and is not-undesiraBle. Bnt somewhat 
countra see W—V. W. 141 Mass 495. Compare Russell v. Russell 11 The 
Times Law Reps 579 noticed in-9 Harvard Law Beview, 222, — Harvard 
Law Review. 

te f # 
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Lstoppel.— Misrepresentation of boundary by Vendor~Plaintiff | bought 

a lot of land adjoining. defendant's lot. In erecting a building 

thereon, he built up to a line pointed out by-defenduntas the boundary, 

but which in.fact was several feet within defendants lot. This action is 

brought in equity to enjoin defendant’s interference with -his possession, 

Held that though defendant wasin “ honest error,” he ig estopped to 
i f 
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deny. the boundary indicated by himself. Ross et ul v, Renn et al, 64 N. 
w. ‘Rep; 283 (Ia), . - a 


t- 


“This case indicates the’present PaT of the doctrine of estoppel; 
According to the ‘overwhelming weight of earlier authority, no repre- 
sentation estopped its maker unless it was made with knowledge of its, 
falsity or.at least when he was bound to know the true state of things”. 
Bigelow on estoppel 5th ed, chap: XVIII Sect 3. In this light, on much 
the same facts as found iu the present case, an opposite conclusion was: 
reached in Liverpool: Wharf v. Prescott 7. Allen 494, Authorities are 
being formed more plentifully every year in support of the position- that 
wilful falsehood cr reckless-*ignorance is ‘not necessary to create an: 
estoppel ; that it isenofigh if a representation has been.made in pure 

_error, ón which the othersparty ‘has been induced to act: Bisphams» 
Principles of equity 5th ed Ss. 283, 288 and cases cited.— Harvord Lat 
Review.’ Pi . 

A s x . 4% ry 
“Deputy Registrarship’in the High Court.—We think, it is-a mis- 
take that the Registrar of the High Court arid his deputy sheuld both. 
bo Civilians.” By the very-conditions of the service to which they- 
belong, they hold these offices only for a short time. The places serve: 
to them merely as stepping-stones to- higher employment. - Owing: 
to the ‘shortness of their ‘stay,’ they never acquire sufficient experi- 

, ence-and knowledge of the. routine’ work. The Rogistrar keing the 
chief ministerial officer of the’ supervising body of the whole Judicial ` 

i establishment; has to possess a gtcat deal more knowledge than it seems 
possible for ‘the ‘temporary oGcupant of the office to acquire. One of 
these-two offices- ought to be ‘a sort of training ground for a District 
Judgeship,’ and: having: regard to the salary attached to the office. 
of Registrar as’ compared: ‘with ‘that of District Judge, we think 
the Registrar should be “a- civilian” so ‘long’ as District Judges are 
civilians. But the Deputy: Registrar ` ought to be a permanent: official 
who will continue to fill-the ‘place for a number of years:and would 
be able to give the Registrar the Benefit of his experience and 
moderate the latter’s zeal for reform which is often times harmful. 
AS it is, with both the officers as-civilians, anxious to signalize, their 
period of-service in the High-Court by supposed reforms of one kind or 

* another, we ought to prepare ourselves for surprises which cause not a 

„a little hardship to thg suitors and the.profession. We hope the Chief 
Justice will take this into consideration when the next vacancy occurs, 
and appoint a- professional man, «if. pis to; the ofice of Deputy 
Registr, r < 
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The Allahabad High Court:—The Judges of the: Allahabad High 
Court do not seem to be altogether a happy family. Judicial’ differences 
seem generally to- lead to personal differences and: they seem to be so- 
sharplf accentuated that J udicial deliverances are- often coloured by 
them. 


Sir Robert Bana wehi re godek Chief Justice, was bitter aii 
his colleagues for having decided in-Full-Bench against his view during 
his absence from India, Sir Comer Petheram and Mr. Jystice Mahmood 
do not seem to have pulled on very. well together. , Petheram taunted 
Mahmood with there being no magic in Mohammedar Law, and Mahmood 
retaliated that whe discovered none in anyeother system. Mr. Justice 
Mahmood cut up a Judgment of Petheram O; J, into a dozen categorical 
propositions numbering them seriatim and’ exposing, what he regarded 
as their logical absurdity. Edge C.J: seems intolerant of dissent and the 
differences between himgnd Mr. Mahmood became so serious that they led 
toa public scandal and the resignation of the latter. One begins to notice 
a feeling of irritation in some of the judgments of Chief Justice Edge at 
his colleague Banerji J. venturing. to differ from the learned Chief 
Justice. In Bhagavan Singh v. Bhagavan Singh, I. L.R, XVII Allaha- 
bad 294, Chief Justice Edge in a masterly and otherwise excellent Judg- 
ment permitted himself to indulge in unsavoury remarks against Baner- 
‘ji J. insinuating that he was a Bengali, that he did not know Sanskrit 
did not act properly in consulting Sir Romesh Chunder Mitter the retired 
Calcutta Judge, And now again in the recent case of Bhavani Prasad v. 
Kallu, I. L-R , XVI Allahabad p. 37 Chief Justice Edge shows himself in- 
capable of treating difference with respect and manifests considerable irri- 
tation in the series of sentences of which the refrain is “ wo are all agreed,” ` 
Judicial pre-eminence does not consist in mere learning and research but 
in a frame of mind which enables the possessor to see the possibility of 
many sides to a question and to respect honest differences of opinion as 
alone conducive to the thorough sifting of any question, It is the easiest 
thing for a colleague to say,“ ditto” tothe learned Chief. J ustice ; but 
the judgment of the Court loses its value as the judgment of a set of 
independent and thinking men. 

The Sixth Judge.—The niggardliness of government ‘in their trest- 
ment of the Madras High Court has been frequently commehted on 
by us. Before another year is over, work will ‘have so far accumflated: 
that the cry for'a sixth Judge will swell into acrygfora seventh. There 
is a section of the Letters Patent which has been altogether ignored by 
the High Court and by Government. There is an extraordinary original 
jurisdiction conferred by clause 13-to try suits falling wiii the juris« 
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diction of subordinate tribunals and such jurisdiction may be exercised 
by one or more Judges of the High Court, holding court in any local area 


in or outside the presidency town. The value of such jurisdiction is 
immense. Great causes, like the Pittapur suit or the Uttumalas suit, 


` _ are intended to be tried by a Judge of, the High Court sitting within 


the District where the action is instituted. The administration of ° 
Justice by a superior tribunal specially created for a great occasion, has 
. an educational value which cannot be easily estimated. Why should 
this jurisdictio specially conferred by Parliament and the Queen, be 
completely ignored’ by the authorities in this country. The answer is 
that the High Court has not the necessary strength. Is it not more 
desirable that the High | Court should exercise this jurisdiction than that - 
a Judge should he told off to try actions which are artificially valued at 
a high figure, because thete is no stamp to be paid for that luxur ry, and. 
which 75 per cent. of the Munsifs in this country bry with efficiency. In 
a country like England whose geograpltical area is much smaller, J udges 
in the position of the Lord Chief J ustice of England carry justice almost 
to the door of the litigant. The inferior financial condition of this’ 
country may be a reason for our ‘not imitating that example in entirety 
but the principle.is sound and if the ideal of justice were as high in this 
, country as it should be, we could have no difficulty in convincing the 
authorities that the power conferred by the Letters Patent should ab.. 


once be exercised in great causes which arise in the country. The argu- 


ment for a sixth Judge in i is unanswerable, looked. at from 
every poirt of view. 


F The Madras Kaw Journal, 
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THE SCOPE OF “ RESPONDEAT SUPERIOR ” 
IN CRIMINAL LAW. 


In this article I, propose to consider how far the maxim “ res- 
pondeat superior” is applicables to criminal law and to attempt to 
point out the leading principles which seem to govern the applica- 
tion of the maxim to questions of criminal liability on the part of 
the master for the acts of his servants. The question as to the 
master’s criminal liability for the acts of his servant has frequently 
arisen for decision before the courts, but there is hardly any consen- 
sus of opinion as to the principles ‘upon which the master’s 
liability rests. Sometimes the liability is attempted to be made 

- conformable to the doctrine of mens rea andis put upon the. gřound* 
` that the master must be taken to have impliedly authorised the act 
in question. Sometimes it is said that public interests require 
the imposition of sacha liability ; whilee in other cases the diffi- 
. culty of finding out the actual perpetrator of the crime, the com- 
parative ease with which the master can be brought to justice in 
case he is made liable and the facility with which the law could 
‘otherwise be evaded if the master were left fræ, are among the 
_teasons alleged for justifying the master’s criminal hability. 


4 Literally the maxim means “let the superior answer” “let 
the superior be held answerable.” In its Latin garb, the maxirf 
appears to have been long known to the English law. In Hall ` 
v. Smith 2 Bing., 160, Lord Wynford says “This maxim was first 
applied to public officers by the Stat. Westme 2, c. 11, from the 
words of which statute it is taken.” The doctrine of ‘respondeat 
superior ’ is of very wide application in civil law. It is settled law 
that whether the act of the servant be one of commission ee 
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sion, whether it is negligent, fraudulent or deceitial or even is an 
act of positive malfeasance. or misconduct, still if. the act is done 


‘in the course of the employment, the master is responsible civilly 


to third parties, And the master is equally liable in civil “law for 
the act of the servant done in the course of the employment even 
though the act may have been done contrary to the express.orders 


‘of the master. In the recent case of Dyer v. Munday [1895,] I 


Q.B., 742, the master’s aivil. liability was held by the. Court of 


Appeal to apply even with respect to the criminal acts of servants — 


done within the scope of their employment. It is also settled law 


that a master is not liable even civilly for the acts of his servant if > 


done outside the scope of his. employment. 


It is thus clear that the real test in applying the doctrine of. - 


“ respondeat superior’ to civil law is whether the act done does, or 


does not, lie within the scope of thæservant’s employment. But can 
this same test serve to determine questions of the master’s criminal =. 
liability for the acts of his servants ? So far as an act is beyond the 2 


scope of the employment, it hag been decided over and over again 


that there is no criminal liability at all on the part of. the master 7 


See Harrison v. Leaper 5 L. T., 640; Newman v. Jones 17 Q.B. D), 
-132. But is the fact’ that an act is within the scope of. the 


g 


„Servant’s employment, alone sufficient to fix the master with i 


liability in criminal law ás-in civil law ? 


It is perhaps necessary to observe that cases of abetment N or 


before the commission of the offence and cases of being accessories 
“after the fact do not fall witthin the scope of the present article, 
“In these cases the abettor or accessory is responsible by reason of 
his own personal act done either in anticipation, furtherance 
or concealment, of the offence “The liability in these cases will 
remain the same whether the person abetted -or aided is or is not 
the servant of the abettor and is quite independent of the relation 


.of master and: servant. The ‘cases we have in view are cases in 


which the master is as such, without more, liable for the acts of 
his servant. l a = 


The tendency ab present i is against any undue extension of 
this principle. In Collett v. ‘Foster (28 L. J. Exc, 612) Bramwell B, 
expressed a great desire to limit the doctrine of ‘ respondeat 


superior, ’ so as to make the actual wrong-dver alone responsible, 
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In Smith v. Reel. L.R., 9 Q. B. D., 340, Jessel, M. R., observed 
. “I agree that the court ought to be very careful how it extends 
the doctrine‘ respondeat superior.’ It has been carried in our — 
law véry far indeed.” i 


Generally speaking the doctrine of ‘ saka superior ” 
- relates to civil liability and not, except-in some instances, to crimi“ 
“nal. liability. Tts extension to criminal law is hardly consistent 
with some of the fundamental principles of that liw. Austin says 
that intention, negligence, heedlessness or rashness is of the esseuce 
of guilt and that action. forbearance, or omission is as necessary an . 
ingredient in the notion of guilt as the- blameworthy condition of 
mind with which the action, forbearance or omission is connected. 
In every offence there must be in addition to an act of omission 
or commission a blameworthy condition of mind; there must be 
‘what'is generally described by,the term ‘ mens,rea’. According to 
this doctrine of ‘mens rea’ the offender must be shown to have 
: ‘acted with a consciousness of doing wrong ; ‘ there must be a mind 
-at fault before there can be a crime.’ There must be not merely a 
` consciousness,of the act but a consciousness that the act is a wrong- 
ful act.. Wherever there was consciousness in fact on the part of 
“the accused, we can, with the aid of the principle that every 
one is presumed to know the law, hold in the majority of cases that 
the offender had also a guilty consciousness at the time of the offence. 
Thus where the act is done personally by the master himself, or . 
‘with -his personal participation, or where the act is specionlly 
ordered to be ‘done, we can affirm the existence of ‘ meris rea’ on the 
part of the master, in most cases as a matter of fact, and in some 
cases as a matter of logical implication. 


But in all those cases where we cannot “predicate any know- 
ledge on the part of the master either at the time the act was 
done by the servant or even previously to the act, that it was. going 
to be ‘done, we cannot with any show of reason infer any guilty con- 
sciousness, any mens rea on. the master’s part. The condition of tHe 
mind of the servant cannot be imputed to an innocent master who 
perhaps never had the act in question -in his mind. Hends it is 

‘laid down as‘a general-rule of law that a magter is not criminally 

- responsible for the acts of his servants. See Smith’s Law of 
Master and Servant 4th ed., page 806; Ohishalm v. Doulton 22 
Q. B. D., 760; Budd v. Lucas, L. R. [1891] 1 Q. B., 408, 
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In Chisholm v. Doulton, 22 Q. B.D., 780; Mr. Jugtice Cave.after- 
zveferring to the doctrine that a man cannot be convicted ofan 
offence unless he had’a criminal mind, observes: ‘‘ Moreover it is 
a principle of our criminal law that the condition of the mind*of the 
servant cannot be imputed to the master. A master is not crimin-, 
ally responsible for a death caused by a servant’s negligence and 
still less for an offence depending on the servant’s malice ; nor can 
a master be held liable for the guilt of his servant in receiving 
goods. knowing them to be stolen. And this principle of the com- 
mon law applies also to statutory offences with this difference that 
it is in the power of the legislature, if it so pleases, to enact and in 
some cases it has enatted, that a man may be convicted and punish- 
ed: for an offence, altheugh there was no blameworthy condition of 
mind” but the presumption is always against such enactment “ for 
we ought.not to lightly presume tltat the legislature intended that 
A should be punished for the fault ‘of B. ie 


Tt follows from what has been gadi above that the extension 
“ of respondeat superior” to’ criminal Jaw will militate against, 
the doctrine of mens rea which ordinarily obtains in the sphere 
of ‘criminal law. And it is only in those cases which are - 
expressly declared not to fall within the doctrine of mens rea, we 
can with any degree of consistency expect to apply the. maxim of: . 
t respondeat superior, But the principle of mens rea has had such a 
strong hold upon the minds of some Judges, that we see them 
~ sometimes explain the maxim in such a way as not to bring it in 
conflict with the doctrine of mens rea. They seek to ultimately base 
the criminal liability of the master upon the theory of. implied 
command of the particular act in question. If the act complained 
of can be held to Jave been impliedly commanded by the master, 
‘then we can certainly assert the eristeneg of mens rea on the part 
ofthe master. 


„œ But does the maxim of ‘respondeat superior’ rest upon any 
such theory of implied authorization of the particular act? It does 
not, ayen with respect to cases of civil liability. In the words of 
Tush J. in Reg v. Holbrook 40. B. D., 51 1878, it is “on grounds of 
public policy and general convenience” that the maxim “ puts the 
master in the same position as if he had done the wrong himself.” 
Civilization, progress in the various arts and industries, extension 
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of commerce and the widening of intercourse between different 
and distant parts.of the world will render it physically impossible 
fora person personally to transact business himself: ‘The law of 
agency is but the result of a highly organised state of society 
and the development in that law is typical of the march of civilization 
and the advance of thought. To subject the master to civil liability . 
for the acts of his servants will not.in any way impede the conduct 
of business, but, on the other hand the yecognition of such liability 
is necessary in the interests of the public. In Hall v. Smith 2 B, 
160, Lord Wynford explained the master’s liability in these terms, 
“The maxim is bottomed upon this principle that he who expects 
to derive advantage from an act which is done by another for him 
must answer for any injury which a third person may sustain from 
it? This expectation of a pecuniary benefit may be. a, sufficient 
justification for inflicting a metely pecuniary or civil liability upon 
the master but can hardly justify the infliction of criminal liability 
consistently with the doctrine of mens rea’. As already shown, it 
cannot be. said that with respect to the acts of a servant there is 
any mens rea on the part of the master. ‘The theory of implied 
command has been rejected as unsound in several cases. Thus in 
Cooper v. Slade 6 H. L. 793, Lord Wensleydale in delivering 
judgment said “I take it to be a clear proposition of law that 
if a man. employs an agent for a perfectly legal purpose and 
that agent does an illegal act; that act does not affect the 
principal unless a great deal more is shewn ....:..1con- 
ceive that the rule of law is, as I have faid it down, that no man 
who is an agent for a legal purpose can make the principal responsi- 
ble for an illegal act, unless the principal has.in some way directly 
or indirectly authorised it as I have explained.” In Reg v. Holbrook 
already cited, Mr. Justice Lush observes: “ Afd I think the jury 
ought to be told in this as in every other case that criminal inten- 
tion is not to be presumed but is to be proved and that in the 
absence of evidence to the contrary a person who employs anotleer 
to do a lawful act is to be taken to authorise him to do it jn a law. 
ful manuer and not in én unlawful manner. This is the dectrine . 
which is applied to other cases of wrongs done by servants when 
it is sought to fix with criminal liability the employer.” Ia the 
same case, Chief Justice Cockburn observes at page 59: “But 
surely the prohibition not to violate the law is impliedly ipvolved 
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in every service in which an agent is employed an@ in which the 
law may possibly be broken by such agent. I take the case of an 
agent employed to buy goods‘on which a duty is payable and who to 
benefit his employer buys smuggled goods unknown to the employer. 
The agent would be criminally liable; the employer would not.” 
- Thus an examination of the authorities fortifies us in our position. 
The true basis of the principle of respondeat superior does not 
harmonise witt the doctrine of mens rea so as to enable us to impute 
to the master a mens rea where-ever there is mens rea on the part of 
the servant. With respegt to the acts of the.servant the master 
cannot be charged with any blameworthy condition of mind unless 
the master has either expressly or by necessary implication ordered 
the act in question, or been privy, or in any way assented, to its 
commission. Such implication will generally not arise as “the 
prohibition not to violate the law te impliedly involved in every 
service” but such implication will be-taken to arise in all those 
-cases where a servant is so employed by his master that an offence 
would be a necessary or probable consequence of such employment. 
Thus as the court of Queen’s Bench observed in Wilson v. Sankin 
6 B & 8. 216, the case of a bookseller whose shopman sells a 
libellous publication will be a case in which the master will be 
criminally liable by reason of this necessary implication of autho- 
rity. ii : pa E i 
If then it is only those cases which are taken ‘out of the 
“purview of the principle of mens rea that fall under the 
operation of ‘respondeat superior’ we may ask whether the 
= doctrine of mens rea admits of any infringement. In a recent Full 
Bench case (Reg v. Fischer, 15 M, 342) the Madras High Court had 
to consider the sqppe of this principle and held that, generally 
- speaking, an innocent state of mind directly arising from ignorance 
of law cannot avail the accused. Mr. Justice Muthusamy Aiyar.said, 
“ It is true that there must be ‘a.mind at fault before there can 
be a crime? But in applying this principle it must be remember- - 
ed that very man is presumed. to know the statute law of the 
; country and construe it aright; if any individual” should in- 
fringe it through carelessness ór ignorance he must abide by the 
consequences of his error; that ib is not competent to him to 
answer in a court of justice that he was ignorant of the law of the 
land af that no court of justice is at liberty to receive such a plea.” 


D 
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A plea of wa of mens rea must be based not upon ignorance of 
law but upon something else-consistently with a knowledge-of law. 
In other words in all those cases to which the doctrine of mens rea 
applies, itis only an innocent condition of mind ar ising from causes 
other than ignorance of law that can be entertained as a valid plea. 
And there are cases in which. even such a plea has been held to be 
invalid—cases in which the doctrine of mens rea is departed from 
and convictions have been considered “to be compétible with snch 
an innocent state of mind on the part of the accused. In Chisholm 
v. Doulton 22 Q. B. D., 760 already cited, Mr. Justice Field says that 
“ the legislature andonbtedly may enact nst persons shall be crimi- 
nally liable for the doing of particular acts even though they have 
no guilty mind in doing them.” Th this case we have already seen that 
Mr. Justice Cave remgks that “iti is in the power of the Legislature, 
if it so pleases, to enact, and in some cases it has enacted, that a man 
may be punished for an offence although there was no blameworthy 
condition of mind.” In Cundy v. Le Coeg 18 Q.B D., 207, where: 
the-court held under some Act that a publican who sold liquor to a 
drunken person was guilty of an offence although ha, the'seller, was 
innocent and had no knowledge of the. drunken condition of the 
person served with liquor, Mr. Justice Stephen speaking of this maxim 
that in every criminal offence there must be a guilty mind, expressed 
himself thus; “Ido not think that that maxim has sd wide an 
application as it is sometimes considered to have. In old times and 
as applicable to common law or the earlier statutes, the maxim may 
have a general application, but a difference has arisen owing to tne 
greater precision of modern statutes” See also the cases of Reg v. 
Prince (L. R. 20. C. R, 154)-and Rey v. Bishop (5 Q. B. D., 259.) 

What then is the nature of those cases to which the doctrine 
of mens rea has been rendered inapplicable and which . therefore 
readily lend themselves to be governed by the maxim of ‘ respon- 
deat superior” ? and what are the reasons upon which such exce 


- tional cases.stand ? The relaxation of the ‘mensrea’ doctrine and the 


introduction of.what may be described as the doctrine of Ficarious 
conviction are occasioned by various considerations. In Atforne, y- ` 
General v. Allen, Exc. Mich Term 1850 Baypn Pollock observed 
with respect to offences under the revenue laws that if ‘a master 
were not held responsible for the acts of his servants, the revenue 
laws would be evaded with the utmost facility and impupity and 
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that they would be reduced to a mere dead-letter. ? In Attorney- 
General v. Siddon 1-Cr & J 226, 1 Tyr. 41, where the master was held 
liable for the serva.t’s acts of harbouring and concealing: tobacco 


`° without paying duty, although at the time of detection the master 
was absent from home and hadi been absent for sometime previously, | 


Baron Bailey said ‘‘ This is a case certainly of a different description 


and I ayree with the distinction that was taken when it was argued | 


that this does fot: fall within the ordinary range of the cases of a 
servant’s act being the master’s act. ..... This is a-case in which 
to my mind the act of the servant is to be considered as being an act 


done in the masters ’s business Suda ane » Other illustrations of the 


master’s liability for offences under the revenue laws committed by 


their servants are furnished by thé cases of Hex v. Dizon, 4 O, 12 
Rew v. Dean, 12 M & W. 39; Davies v. Harvey, 43 L. J. M. C. 121. 
e 


Again in the case of some puBlic nuisances, the doctrine of 
mens rea has been infringed so as to admit of the operation of the 
maxim of “respondeat superior”. Speaking of public nuisances 
such as carrying on offensive trades, Smith says “In such cases if 
a master could shield himself from criminal responsibility on the 
ground that he personally had nothing to do with the carrying on 
of the trade, the real offender might escape with impunity and the 
public grievance remain unredressed.” In Reg v. Great North of 
England’ Railway Company, 9 Q. B., 315, where a Railway ‘Com- 
pany was held liable to an indictment for a nuisance caased by the 
misfeasance of their servants, Lord. Denman speaking of. the actual 
offenders said: “ But the public knows uothing of the former, and 
the latter if they can be identified are commonly persons of the 
lowest rank wholly incompetent to make any reparation for the 
injury. ‘There can be no effectual means. . . » except that remedy 
by indictment against those who truly commit it, that is, the corpor- 
ation acting by its majority ; and there is no principle which places 
them beyond the reach of the law for such proceeding” In 
Turberville v. Stampe, Lord Raym 264, Chief Justice Holt said 
“if my gervant throws dirt in the highway, I am wmaiotahle. 


Other instances of the master’s liability for the nuisances caused 
by his servants altyongh the master was perfectly innocent of 
the acts complained of are afforded by the following cases: R. v. 
Medley (16 C & P. 222) where the directors of a gas company were 
held liagle for nuisances caused by their workmen; k. v. Stephens 
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(L. R. 1 Q. Bi; 702) whére.a master was held liable to an indict- 

ment for obstructing a river, although he specially ordered his 

servants not to do it. In R.v. Medley, Denman C. J., observed at 

p. 299 ôf the report, “It seems to me both common sense 

apd law that if persons for their own advantage employ servants 

to conduct works, they must: be answerable for what is done by 

their servants.” In Rew v, Dizon & S.11,14 Mr. Justice Bayley 

expressed himself thus: “B Again with, respect to offences done 

with reference to things which are transient and fleeting such as a 
vessel, it is enacted in many cases that the owner or person in 

charge of the thing shall be responsible for the offences committed 
by others”. Thus in Chisholm v. Doulton (22 Q. B. D., 736 1889) al- 

ready referred to, Mr. Justice Field by way sfallustraniig the differ- 

ence between cases of offences where mens rea is essential and cases 
of offences where the legislature hes chosen to dispense with the 

doctrine of mens rea, compares S° L with S. 2 of the Metropolitan 
Smoke Nuisance Act of 1858 (16 and 17 Vict C, 128): “S. 1 

applies to a statidnary thing, a furnace fixed in a building and pro- 

vides that the person to be punished’ shall be ‘ the person so offend- 
ing’ the person, that is to say, ‘who negligently uses the furnace ; 

whereas S, 2 applies to a thing which is transient, a steamer 

moving up or down the river and provides that the person to be 
punished shall be not the ‘person so offending but the ‘ owner or 
master or other person having charge of such vessel. From a com- 

parison. of the language of those two sections, it seems to me that 
the intention of the legislature was in the one case to strike at the 
person guilty of the negligénce, while in the other owing to the - 
difficulty of finding out who that person was, it strack directly at 
the owner or person in charge.” In this case, the owner and 
occupier of certain pottery works in the metropglis was charged 
under S. 1. The master was held not liable “as the essence of 
the offence was negligence and the respondent (master) ove all 
the care he could,” 

In Redgate v. Haynes 10. B. D., 89 a case under the Licens-° 
“ing Act of 1872, it was held that if the servant of a hotel- k®eper 
being left in charge of the hotel suffers gaming upon the premises, 
his master is liable to a, conviction. ` BluckburneJ,’ said * I think 
that where the landlady goes to’ bed, she is still auswerable for the 
conduct of those whom she leaves in charge of the house and if 
those persons connive at the gaming, she is responsible. ` Pher 

2 
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instances of vicarious punishments being legalised by special dg 
ments are to be met with, among others, with reference to the 
Licensing Act of 1872 (85 and 36 Vict C, 94)—(Mullins v. Collins 
L.R., 9 Q. B 292) the Truck Act—(S mith v, Walton, 3 ©. P.D, 109, 
where the servant paid wages otherwise than in the current coin of 
the realm) the Pawnbrokers Act 1872 (85 and 33 Vict C, 98 S. 8) 
and other special statutes. : 


All the reasons which we have found to have been stated by 
judges in support of this vicarious liability in special cases, might 
be really resolved into thjs one reason, namely, the effective repres- ` 
sion of those special offences. In these cases the substitution or - 
addition of vicarious, punishment is considered to be the only 
remedy most conducive to the suppression of crime. It must here 
be observed that in all these cases we find asduty imposed by special 
law upon,the master, the bare heglect of which entails criminal ` 
responsibility upon the master. And we maintain that in spite of 
this specific. creation of duty, there is in all these tases no mens rea 
on the part of the master. 


Bishop, the American jurist thus explains the ultimate prin- 
ciple upon which these cases of vicarious criminal liability may he 
taken to depend. He says ‘There are circumstances in which a 
master will be held liable criminally for his servant’s act or his 
own in respect to the servant” and quotes in support of this state- 
ment, the observations of Justice Bayley in Rew v. Dizon, SM & 
S. 11 at p. 14, ‘ If a perso. employs a servant to use alum or any 
other ingredient the unrestrained use of which is noxious and do 
not restrain him in the use of it, such person is answerable, if the ` 
servant uses it to excess, batan A he did not apply the proper pre- 
caution against iés mis-use.” Bishop’s Criminal law S. 316, p. 202. 
Again in S. 817 Bishop writes “In these cases and some others of 
a like sort brought to view in a previous conviction, the law casts 
&pon the master a duty of care in the employment of his servants. 
and a constant supervision. The real tning punishable therefore 
is hjs‘own carelessness. But where this element does not aid the’ 
prosecution, the rule is clearly established that in criminal law, the 
principal i is not awer ses as he is in civil jurispridence for the 
act of his servant or agent.” g 


Now it is hardly necessary to state that the so called careless- 
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ness on the part of the master is nothing positive, directly relating 
to the offence committed, but a carelessness in omitting to see that 
his servant does not commit any offence. The master is punished 
not for his carelessness itself though that alone is really punishable, 
but the master is punished for the act of another independent 
agent. The master though only guilty- of a breach of police vigi- 
lance, so to speak, which the law requires the master to exercise 
„over his servant, is really punished not for his wanf of vigilance 
but for the offence of another, which the master has not prevented 
from being perpetrated. ‘There is.no mens rea on the part of the 
master, with respect to the acts of the servant ; 'and the law by 
making the master responsible for the crime that his servant may 
commit, does virtually make it the interest of the master to aid in 
the prevention of these, spevial crimes. It is gubmitted that even 
the most searching analysis, evensthe highest generalization, of the 
-principles underlying these cases of vicarious criminality cannot 
enable us to assimilate these cases with the doctrine of mens rea. “< In 
order to make a person criminally responsible for negligence, the 
| act complained of must appear to be his own personal negelect or 
. default.” It is necessary that the carelessness is such as does cause, 
„oris likely to cause injury.” Mayne’s Penal Code 18th Ed. 237. 
To sustain a case of criminal liability as against the master the 
acts complained of must be traceable to the master’s own pérsonal 
neglect. 


It logically follows from what has been said above that “< as 
the lability of a master to answer criminally for the acts of his 
servants presupposes and is in fact founded upou the violation of 
some public duty legally binding upon the master, it can of course 
only exist where such duty exists and must ceaseewhere such duty 
ceases to be binding; Smith’s Law of Master and Servant dth ed. 
821. Thusin Brown v. Mullet 5 C. B., 599, where a.vessel was 
sunk by accident in a navigable river and without any default on G 

the part of the owner or his servants, it. was held that no liability 
` civil or criminal was incurred, as the law does not ordinarily cast 
under such circumstances the duty of using any precaution to 
prevent other vessels from striking against it. 6. 


We will now pass on to notice a few Indian decisions that 
bear npon the points under discussion. In Larrymore v, Perngndoo 


| 
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Deo Rai 14 W. R., (Cri Res) 82, the court in-rebognition of the 
, general rule that a master as such is not liable for the criminal acts 
of his servants even though ‘done within the scope of his employ- 
ment, ruled that the actual driver and not the owner ofa carriage 
is liable under S. 279 of the Indian: Penal Code in the matter of a 


E _eollision andi injury to another arising out of rash driving. The 


same general principle was expressly laid down in the cases of 
Suffer Ali Khan v. Golam*Hyder Khan, 6 W.R., Crt. Co.; Queen v. 
Sham Sunder 1 N. W. H. R. 810. l i 


P In Queen Empr e8s ye Krishnayyen, 15 M 156, which was a case, 

-under S. 21 (d) of the Madras Forest Act V of 1882, it wás held - 
. that the owner of cattlefound grazing in a forest reserve cannot be 
held criminally liable in the absence of evidence to show “that 
-defendant, pastured* the cattle or permitted *them to trespass in the | 
reserved forest.” The court said that “such cattle may be im- 
pounded, but the owner cannot be held liable, unless" some overs 
a of his be proved.” 


` In Chunder Churn Mookenjes v. Bmproca, 12 ©. L. R., 508; 
A 849 ; the court has clearly laid down the principles governing 
these cases. In this casé, the question as to the criminal liability 
of the master for the acts‘of his servant arose in connection with 
`S. 22 of the “Indian. ‘Ports Act 12 of 1875. ` ‘The High Court laid 
down the law to be: that a master is not criminally liable for the 
acts of his servants unless spectjically declared by statute. “ If the 
Legislature had intend&8d to make persons in the appellant’s posi- 
tion. criminally liable for acts done by persons employed by them 
without ‘proof of connivance, it would surely have been provided 
for in‘ the Act. “Section 22.and following sections enact that the 
‘master of any veSsel shall be liable to be punished . for acts done 
on board in-breach of the rules laid down, though they. possibly be 
done without his knowledge or even against his orders. ‘This 
“express creation of criminal liability as against the master shows 
- that without it, he would not be liable for an act done, or GEDH < 
pertnitted, by himself.” l 

With referemce to 9. 283 of the Indian Penal Code “Mayne 
- discusses the question of the “master’s liability for the wrongful 
-` acts of his servant.. Mayne remarks “ Although the possession of 
the os Akan or agent will be the possession of the master, the acts 


_ 
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or omissions must be the personal acts'or omissions of the occupant 
himself” atid then invokes in support of ‘this view the authority of 
the ruling in a case referred to in 1 Russell 831. In that case, Mr. Jus- 
_ ticə Parke said “Ina criminal case every man is responsible for his 
own act; there must be some personal act.” Again in connection 
. with another class of cases falling under S. 288 Mayne says that 
masters could not be indicted “ for injuries arising from the 
wrongfal omissions of their servants upless tracedple to their own 
personal neglect.” T HA 
But there are cases in which a person is held criminally liable 
for nuisances caused by others, in connection with his property, 
even though the ownar is personally innocent and even though there 
is no mens rea onthe part of the master. In these cases, a person mere 
ly because he is in the position of occupier is specifically rendered 
“by law criminally liable. The friminal liability is made an incident 
to the holding of property. Thus in R. v. Watts 11 Salk, 357, the 
court observed “ It is not only charged but found that the defend- 
ant was occupier and in that respect he is answerable to the public ; 
for the house was a. nuisance as it stood and the continuing the 
house in that condition is continuing the nuisance. And as the 
‘danger is the matter that concerns the public, the public are to 
look- to the occupier and not to the estate which is not material in 
such a case to the public.” And Mayne says that cases like the 
above will in India fall under S. 218 of the Indian Penal Code 8. 
We may also refer to Ss. 154, 155 and 156 for instances in which 
the Statute law imposes criminal liability on the master for the act 
or omission of the Agent. 5 í 
As affording ađditional iustances of vicarious criminal lability 
created by spécial acts wè may refer to S. 222 of the Madras District - 
Municipalities Act 4 of 1884 and to S. 64 of the Madras Abkari 
Act 1 of 1886. ` = : l < l 
It appears from the language of S. 222 of the Municipal Act 
that a master may be held liable for nuisance committed by*his 
` servant. Again with respect to offences falling- under fs. 55, 56, 
37 and 58 of the Madras Abkari Act, the latter part of S. 64- 
l expressly enacts “ And the holder of a lieense or permit under 
“this Act shall be punishable as well as the- actual offender . .. . as 
if he had himself committed the same unless he shall establish that l 
EY 
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all due aud reasonable percautions were exercised by him to prevent 
the commission of such offence. 


_M. K, VYTHINATHA IYAR. 


REVISION IN SMALL CAUSES. 
ACT IX OF 1887, X. 25. 

In-construing S. 25 of Act IX of 1887, the Allahabad High 
Court has laid down, in sonte recent cases, that its scope must be 
taken to be co-exterisive with that of S. 622 of the Code of Civil 
Procedure, and that the exgrcise of the Court’s revisional powers 
under the former should be regulated by the same considerations 
which would support its similar jurisdiction under the latter, viz. A 
exercise, by the court by which the case was decided, of a juris- 


3 


diction not vested in it by law, or failure to exercise a jurisdiction 
so vested, or acting iw the exerciseef its jurisdiction illegally or 
with material irregularity. ‘This construction owes its parentage . 
to Raghu Nath Sahai v. The Oficial Fiquidator of the Himalaya 
Bank Ld., 1893, I. L. R., 15°A, 189. The allegation made by the 
NE a noncT was that the suit was time-barred, and that 
the Small-Cause Court had come to an erroneous decision upon the 
point. Burkitt, J. held that an application under S. 25 ought not 
to be entertained except.in cases where a similar application under 
S. 622 of the Code would be allowed; and,-as an application under 
S. 622, founded only on a question of limitation, could not be enter- 
tained, according to the pr inciple of the Privy Council decision of 
Amir Hassan Khan v. Sheo Baksh Singh, I. L. R., 11 C. 6, neither 
could a petition under S. 25 be based upon the same ground. 


The ‘question whether the High Court would exercise its revi- 
sional jurisdiction upon the ground of limitation arose again in 
Gauri Dati v. Parsotam Das, 1898, I. L. R., 15 A., 873, where a 
petition under S. 25 was made ‘to Straight, J. for that purpose. 
Strgight, J. seems to have rejected the application, though the 
ground of the “rejection does not appear from the report. The 
-questioy came up once more in Sarman Lal v. Khuban, 1894, 1. L.R., 
16 A., 476. The plaintiff sued the defendant in a Court of Small 
Causes for the recovefy of money lent upon a mortgage. That 
Court ‘dismissed the suit as barred by limitation ; whereupon the 
plaintiff applied to tho High Court for revision of its judgment 

` ; 
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under S. 25.” The quéstion Was teferred to a Full Bench which 


held that S. 25 was not in effect intended to give,. what would 
practically be, an appeal in every case from the decision of a Court 
of Small Causes, but that the High Court’s discretion to. be exercised 
thereunder should be guided by the same considerations as those 
which govern the application .of S. 622 of Act. XIV. of 1882. 
It was said in this case atp. 477 “S. 25 is not intended by the’ 
Legislature to be applied except in thtse cases to Which S. 622 of 
Act. XIV. of 1882, was considered to be applicable before the 
decision of the Privy Council in Amir Hassun Khan v. Sheo Baksh 
Singh”, From this sentence it would appeay that the Full Bench 
did fiot intend the construction of S. 622 as restricted by the Privy 
Council, but the former view of S. 622, to be the rule of construc- 
tion of S. 25. But, àn the first place; this qualification does not 
appear in the earlier passages of their judgment, which seem to 
convey the meaning that S. 622, as at present construed, viz., at the - 
time of the decision in this case and after the Privy Council ruling 
is to give the rule for S. 25. And secondly,as stated by -the Divisional 
Court upon a return of the reference from the Full Bench, there 
was no consistent course of decisions in that Court npon the point. 
As a matter of fact the Divisional Court rejectéd the petition for 
revision upon the narrower interpretation of S. 622 placed on the. 
section by Amir Hassan Khan v. Sheo Baksh Singh, which it re- 
garded as the correct view, and accordingly held that it was no 
ground for revision under S, 25 that the Court whose order itis 
sought to revise may have come to an erroneous decision on a point 
of limitation. See Sarman Lal v. Khuban 1894, I. L. R. 17 A, 422, 


Prior to the adoption of this view of S. 25, a somewhat wider 
intrepretation was given to the Section by the Allahabad High 
Court in the earlier cases. The earlier interpretation appears to 
have been of a transitional character, and to have foreshadowed 
the construction laid down in the Shave rulings. There is no indi- 
cation from the Reports as to what was the principle upon which 
the Court exercised its revisional jurisdiction under S. 25 between 
1887 and 1890. But in 1890 Mahmood J. ruled in PEH ab i 
Nizamuddin Khan v. Hira Lall W. N. (1890) £21, and Masum Ali v. 
Mohsin Ali, W. N. (1890) 201, that S. 25 was not intended to give - 


in effect aright of appeal in all Small Cause Court cases, 
x A r 
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These two cases were approved of sad*followed ih Mikammad 
Bakar v. Bahal Singh, 1890, I.L. R.,13 A, 277. The defendant in 
this case pleaded before the Small Cause Court, (i) that the instru- 
ment sued on was not a promissory note but an agreement and that 
hence, no cause of action had accrued to the plaintiff, (ii) that no 
notice as required by law had been issued to him, and (iii) that the 
plaintiff could not derive any benefit contrary to the terms of the 
instrument. The Court having decided in favor of ‘the plaintiff, 
the defendant applied to the High Court for revision on the - 
grounds (i) that the J udge was wrong in holding that the condition’ 
about the time of payment, was void under S. 29 of Act 1X of 1872, 
(ii) that the document sued on was insufficiently stamped, and 
therefore inadmissible in’evidence and (iii) that the suit was prema- 
ture. The principle upon which revision under §. 25 should be enter- 
tained was thus laid down by thes Full Bench: “ We think we 
should not interfere under S. 25 unless it clearly appeared to us 
that some substantive injustice to a party to the litigation has 
directly resulted from a material misapprehension or misapplication 
of .law or from a material error in procedure.” The test of the 
applicability of 9. 25, according to this ruling, is substantial in- 
justice arising from material error of law or procedure i.e., injustice ` 
upon the merits of a case and error of law or procedure.causing 
such injustice. This principle is not necessarily co-extensive with 
that of S. 622 as interpreted in the Privy Council case and adopted 
in the later Allahabad rulings under 8. 25. Although this case 
was referred to in Raghu Nath Sahai v. The Official Liquidator and 
Sarman Lal v. Khuban, its ratio decidendi does not appear to be 
identical with that of the two other cases. In the last casé sub. 
stantial injustice would have. been done to the plaintiff, if the 
decree of the Small‘Cause Court was wrong: and the facts would 
have brought the case within the principle of Mahammad Bakar 
v. Bahal Singh I. L. R., 13 A, 277. The decision of Mahmood J. 
in “Malik Rahmat v. Shiva Prasad, 1891,1. L. R., 18 A, 538 lays 
down nospecific test. An application for revision under both S. 25 
- of Act.*IX of 1887 and S.,622 of the Code was entertained, and 
` the decree and imperfect judgment of the Small Cause Court was 
set aside. It. may be’ explained on the grounds of substantial 
justice upon the merits of thé case (as the Judge of the Court 
below did not appear to have understood the case at all, or the ` 
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facts which would, have a- bearing upon the right decision of the 
case), and of exercise of jurisdiction illegally or with. material 
irregularity as enacted in S. 622 of.the code.. =- 


It is said in these cases that the discretion of the High Court 

“to entertain an application for revision, under S. 25 of Act. LX of 
1837, is purely ‘discretionary (Muhammad Nizamudilin Khan v. 
Hari Lall: Masum Ali v. Mohsin- Ali: Raghu’ Nath Sahai v. 
Official Liquidator: Gauri Datt v. Parsotam Dass: Sarman Lal v. 
Kuban), that it was not intended to create in ‘effect an appeal 
on a point of law or fact in every case from the decision of a Small 
Cause Court which’is final (vide cases supra), ‘bet that the proper rule 
for the guidance of tle exercise of its discretionary powers of 
revision, under S. 25, is the ‘avoidance of substantial injustice 
resulting from material “misapprehension of law or procedure, 
JM uhammad Nizamuddin Khan'v. Hira Lall : Mosum Ali v. Mohsin. 
Ane "` Muhammad Bakur v. Bahalsimgh), or the existence of the 
A grounds specified i in S; 622 of the Code’ (Raghunath Sahai v. Ofi- 

cial Liquidator ; Sarman Lal v. Rhuban). 


Section 25 does indeed confer a discretion upon the Court, but 
it is a judicial discretion ; and if it has been made out prima facie 
“that a decree or palan. made in any case decided bya Court of 
Small Causes, was not according to law,” whatever may be the 
true meaning of the words, the Court should interfere, uninfluenced 
by the fact of finality of the decree or order under S. 27 of act IX 
of 1887, which ib itself subject to S. 25. The words “in any case ” 
also appear to favour this view. The limited construction placed . 
on 8. 25, in these cases, appears to be founded on the ‘argument 
that it was not intended to give in effect an appeal in every case 
on law or fact, having regard to the finality attached to Small 
Cause Court decisions by S. 27. The answer to this is- not far to 
seek. The policy of the creation of Small Cause’ Courts is chea; 
and speedy justice in small suits, and S. 27 carries out the object, 
in part, by enacting finality of judgment. But this policy” by no 
means requires finality at the expense of bad law. The conveni- 
ence and expediency of finality is subordinate #o that of due obser- 
vance and execution of the law in ‘all cases.‘ The policy aimed at 


is amply carried ‘out by precluding reconsideration of matters of 
3 ; 
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fact. The object of Ss. 27 and 25 is to prohibit appedls which would 
re-open questions of fact, but to allow revision whenever the decree 
or order of the Court is not “ according to law,” in order to correct 
errors of law committed by the lower Court. If S. 25 permits 

` revision in every case (and the words “made in any case decided. 
by a Court of Small Causes” clearly show this) where the decree 
is not “ according to law,” itis no objection that it creates in effect 
an appeal on daw in everyecase ; for it is the very nature of a revi- 
sion on law to be “in effect an appeal on law.” ‘The argument 
then that the finality of judgment under S. 27 prevents what would 

„in effect be an appeal on law in every case is supported neither by 
the policy of the law nor by the language of Ss. 25 and 27. 


There is no doubt that the guiding principle in the exercise of 
the court’s discretion in revision depends on the proper interpreta- 
tion of the words “ according to faw”, in S. 25. The Allahabad 
High Court has construed these words with reference to a supposed 
effect of S. 27, which, as has been said above, and it is respectfully 
submitted, is unwarranted. The construction that S. 25 applies 
only in the case of substantial injustice resulting from material 
misapprehension of law or material error in procedure imposes a 
limitation on the scope of the section not borne out by its language. 
In the first place it implies that if no substantial injustice arises, 
the court ought not to revise the proceedings of the Small Cause 
Court, although it may be erroneous in law. The words “ made 
in any case decided by æ Court of Small Causes’? are opposed to 
any such limitation, Then this construction requires ‘‘ material 
misapprehension of law or material error in procedure” as another 
condition precedent to the exercise of revisional jurisdiction. But 
the section says nething about “ material” errors of law or pro- 
cedure. The words “according to law” have a more extensive 
meaning, and include errors of Jaw or procedure other than 
“material” errors. Finally, it is not essential to the policy of the 
law in the creation of Small Cause Courts that only “ material” 

errors of law or procedure leading to “ substantial justice” should 
` þe liable to correction in revision. Every person has a right to 
require that his cése is decided “according to law”, whether 
« substantial injustice”? results or not; and where no appeals lie, 
the necessity of revision upon law in every case becomes stronger. 
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The constructton which identifies the scope of S. 25 with that of- 
S. 622 of the Code is open to still greater objections. (1) In res- 
tricting the power of revision to a certain number of cases only, 
(viz., where the facts mentioned in S. 622 exist), it runs counter to 

< the words “made in any case decided by a Court of Small Causes.” 
(2) By no reasonable intendment can the words “ according to 
law” be taken as equivalent to, or identical with, the words of 
S. 622, The words “ according to law? are more comprehensive 
than the terms of S. 622. Exercise by a court of jurisdiction 
not vested in it, or failure to exercise a jurisdiction vested in it, 
or exercise of jurisdiction, illegally or with material irregularity 
(in the sense of Amir Hassan Khan v. Sheo Baksh Singh), are 
only particular instances of courts not acting “ according to law.” 
(3) The co-existence of revisional jurisdiction under two different 
Acts, in different language, prgves that the two Acts were not 
intended to be identical in scope. When the Small Cause Courts 
Act of 1887 was framed, the Legislature was aware that the High 
Court already possessed jurisdiction in‘ revision with respect to 
Small Cause Courts, in certain cases, under S. 622 of the Code. 
If it had intended the Court to possess the same extent of revisional 
jurisdiction as under S. 622, it would have omitted S. 25 from the 
Act, or at least worded it so as to correspond with the section of 
the Code. But the very fact of enacting in addition another section 
coaferring revisional jurisdiction and in terms quite different shows 
the intention of creating’ a revisional jurisdiction different in extent, 
(4) That this was the real reason of enacting S. 25, Act IX of 1887 
is perfectly clear from the speech of the Legal Member moving that 
the Bill, as amended, be passed (Vide Abstract of Proceedings of 
the Governor-General, Vol. 26, p. 34). Mr. Scoble stated that it was 
owing to the restricted construction placed -on S. 622 of the Code 
by a Privy Council decision, which left it competent to inferior courts 
to commit manifest mistakes of law without the possibility of such 
mistakes being. corrected by a higher tribunal, that S. 25 was 
inserted, so as to enable-the Court to correct mistakes of law which 
did not fall within S., 622. h . 


The Allahabad High Court has placed upon S. 25, it is subo 
mitted with every respect, not only a restriction not warranted by 
the terms of the section, but the very restriction which it was 
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` intended to guard against by its enactment. Fhe ‘true inter-, 
pretation of that section, having regard to the true ‘policy of the 
` institution. of Small Cause Courts, and of 8S. 27 in connection 
therewith, to the clear language employed, to the marked variation 
from the wording of S. 622 and to the history of its enactment, is 
that itis applicable in every case where the decree or order of 
the Small Cause Court is founded upon an erroneous view of the 
law, or in thé words of the Act, is not “according to law.” 8S. 35 
ïs wider than S . 622, and applies where the latter fails to operate: 

If a Small Cause ‘Court has exercised a jurisdiction not vested in it, 

or failed to exercise a jurisdiction so vested, or has acted in the 
exercise of, jurisdiction illegally or with material irregularity, its 
proceedings mày be revised either under S. 622 of Code or under 
5. 25 of the Act. If it has decided a point pf law wrongly, under 


4 circumstances that preclude. the application of 8. 622, the High Court. | ` 


may revise its decree or order under S. 25. According to this view 
the High Court had power to revise the proceedings of the lower _ 
court in Muhammad Bakar v. Bahal Singh upon the grounds stated 
inthe petitioner’s application, which were questions of law. So also, 
the alleged erroneous decisions on limitation, in respect of which 
revision was sa: “ght in Raghu Nath Sahat v. Oficial Liquidator, 54 
Gaurt Datt v.a ‘arsotam Das, Sarman Lal v. Khuban, formed suffi- 
` cient ground for the application of S. 25 of Act 9 of 1887. 


“The: High Courts of the other Provinces do not appear from 
the Reports to have laid down any specific principle of construction 
of S. 25; but the grounds upon which they have exercised their 
jurisdiction under it, in the particular cases, are opposed to the ' 
Allahabad view of the section: The other High Court have in 
numnibus cases jnterferred under 8.25 upon petitions based on 
an error of law. 


Aes . E. H. MONNIER. 
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* NOTES OF INDIAN CASE». 


Unni v. Nagammal, I. L. R., 18 M. 368. This is another instance 
of a head-note which does not correctly represent the decision of the 
Court.” The learned judges concurred in the result in dismissing the 
-appeal, but the grounds of their decision were dfferent. Subrahmania 
Tyer J. held that no charge was created for the arrears of rent included 
in the rajinamah as the document only provided that the amount 
thereof should be paid before redemption, of the mortgage. Best J. 
was of opinion that there was no charge as the rajinamah was not 
registered: The reporter however notes the judgment of Subrahmania 
Iyer J. as queer. * . 


It seems to us that the view of Subrahmania Iyer J. is not altogether 

free from doubt. A charge as distinguished from a hypothecation does - 
' not involve a transfer of an interest. If a vender’s lien for unpaid 
purchase-money is a charge unde the Act, it does not seem to bea 
stretch of the law to hold that $ promise to pay an unsecured debt 
before payment of the mortgage-debt is likewise a charge. 


Ramanuja Ayyangar v. Narayan Ayyangar, I. L. R., 18 M. 
374. It cannot be said that because a person purchases property which 
is involved in litigation for a tenth part of its value it is a champertous 
transaction. The Privy Conncil have from the time of the decision 
in Fisher v. Kamala Naidu, 8 M. 1. A. 170 declirad to extend the 
technical law of champerty and maintenance to Inu... But a rule of 
equity and good conscience has been administered which avoids uncon- 
scionable bargains at the instance of the person who has suffered disad- 
vantage by the bargain. See Shephard’s Contract Act, p. 105. 


Perundevitayar Ammal v. Nammalvar Chetti, I. L. R., 18 M. 
390. The deposit of money with a banker is in its „ature a transaction 
perfectly distinct from a loan given by one person to another. The 
learned judges have rightly emphasized the distinction by holding that 
limitation runs ae from the date of demand for the return of the 
money. 


Seshamma v. Subbarayudu, I. L. R., 18 M, 403. We a are afraid - 
that their lordships, (Muthuswami Iyer and Best, J.J.) while affirming 
that demand and refusal are no part of the cause ‘of action fora claim 
‘to maintenance are practically making them necessary to entitte the 
plaintiff to relief. We agree that it is notin every gase where the widow 
lives apart she is entitled to recover arrears. But it seems to us that 
her title to arrears should not be practically limited to a case where 
she has made a demand and been refused. Their lordships havo 
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taken a position which is somewhat self-contradictory: They say that 
demand and refusal are not necessary to entitle a person to sue for 
maintenance but demand and refusal are practically deemed necessary 
to entitle her to arrears. The absence of demand and refusal*may be 
evidence that separate maintenance is not claimed but that alone seems 
hardly sufficient to decide the matter. 


Krishuabhupali Devu v. Ramamurti Pantulu, I. L. R., 18 M? 
405. It seems to us that ewen though a plaintiff is out of possession he 
may sue for a mere declaration unless the defendant sued is in possession. 
Where tenants aré in possession and they are ready to pay the rent to 
the person who succeeds fn establishing his title the plaintiff is per- 
fectly justified in coñfining his prayer toa mere declaration. If the 
tenants would recognizeencither the plaintiff nor the defendant as their 
landlord even then the plaintiff may claim a mere decree declaring his 
right against the defendant. Wheégher in a cafe where the tenants are 
paying rent to the defendant the plaintiff should confine bis prayer 
to a mere declaration seems more difficult of solution. The further 
relief which the plaintiff should claim as consequential is limited to, 
what is obtainable by the plaintiff against the defendant. See. 
Subrahmanyan v. Parameswaran.—l. L. R., 11 M, 116 Lokhanath Surma 

' v. Keshabkam DossI. L. R. 13 C. 147. < 


° Shungunhi Menon v, Verappa Pillai I. L. R., 18 M, 407. The 
Malabar Tenants Iraprovements Act has not been understood by anybody 
concerned in the administration of it. Sub-J udges and District Judges 
have awarded sometimes fifteen year’s purchase and sometimes twenty 
and capitalized the annyal produce for the period yet to run after 
deducting the period that has run out since the improvements were 
effected from phe- number of years’ purchase awarded, Sometimes 
Judges have awarded the cost of the improvements and sometimes the 
entire value of the increased return and the High Court has help- 
lessly confirmed all these decisions. The Legislature tried to effect a 
compromise between conflicting views, one that the jenmi was the 
absolute owner and the other that the kanom holder or tenant had an 
interest in the soil which deserved to be perpetuated. We are afraid 
“that the Legislature has expressed the compromise in somewhat unhappy 
langyage :—But we must say that the authors of the measure would be 
surprised at the construction now placed by the High Court in its 
latest effort at understanding the Act. Mr. Justice Parker, declares 
that the tenant is to have nothing more than the cost of the improve- 
nients, ; l 
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Venkatappa Naynim v: Timma Naynim.—I. L. R. 18 M, 
410. We cannot help doubting the correctness of the position that in a 
suit for partition, a compromise according to which a decree may be 
passed Should be a dismissal of the suit or denial of the whole 
or part of the claim. -The learned Judges allow that it falls within 
the scope of the suit to declare that some of the property is impartible, 
but say that it should not be a term of the compromise that the younger 
members should be maintained by, the eldest who takes the bulk 
of the estate as impartible property. It is evident to the learned 
Judges that stipulations for maintenance do not relate to a suit for 
partition because such reliefs could not hawe been decreed had the par- 
ties proceeded to trial. We think the view here laid down is questionable. 
We think the words “so far as it relates to the snit” mean that all 
matters which are so connected with the particular dispute as to fall 
within the ordinary scgpe of the Contentious of the parties may be 
embraced in the compromise. ` + 


Krishnaswami v. Sundarappayar, I. L. R., 18 M, 415. We do 
not see any reason to change our opinion that a contract by a minor is 
void under the Contract Act and not merely voidable. Muthusamy 
Aiyar and Rest J. J., agree in the Calcutta view that the contract is 

_only voidable. Elsewhere we have expressed our reasons for not accep- 
` ting their view as correct, See. I. M. L. J., p. 226. Bnt the contract by a 
guardianon behalf of a minor stands entirely ona different footing. The 
Jaw clothes the guardian with authority to contract and such a contract 
cannot be even avoided by the minor.on his coming to fullage. The 
contract is also specifically enforceable as a guardian who contracts and 
the contractee are sut juris. No exception can etherefore be taken to the 
view of the learned Judges that tle case of Flight v. Bolland 4 Russ 
298 has no application in this country. 


Husananna v. Lingasa, 1. L. R., 18 M, 423. The point decided 
by the Full Bench is of course sound law. But theeobservations made 
in the J udgments of the learned Judges seem somewhat questionable. 
The question as to how far decrees in accordance with awards passed 
upon reference by parties or by the Court are appealable, has perplexed 
the courts for along time and itis much to be regretted that the 
language of Sections 521 and 522 should not have been frame& with 
greater regard to accuracy. Looking at the question apart from antho- 
rity, ib seems plain that a decree in accordance wéth an award which 
has to some extent the force of a consent decree as ‘parties have consen- 
ted to the arbitration, should not be liable to appeal as regards the 
correctness whether upon a question of fact or law of the award of the 
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‘arbitrators. Ib seems equally-plain to us that upon etery other ques- 
tion there should be an appeal ; and we cannot conceive how the right of 
appeal has been forfeited by the parties merely because they consented 
to the arbitration. Whether the alleged private reference is a*forgery 
or the award is not genuine or the persons who purported to make the 
award were not the persons authorized to make it or the arbitrators are | 
charged with corruption, or to have exceeded the scopeof the submission, are 
all questions op which the party is entitled to the opinion of the appellate 
tribunal. A regular suit can be instituted upon an award made, instead 
of the procedure prescribed in the code being adopted and all the above 
questions could be raised by one or the other party to the suit and the 
judgment of the appellate as well as that of the original tribunal obtain- 
ed upon them. We cannot see how a party stultifies himself by adopt- 
ing the cheaper and somewhat more expeditious procedure of the code, 

while the decision of the Court will, have all the force of res judicata just 
as much as if it was pronounced in geregular suit. The Full Bench has 

held that where the submission to arbitration is challenged as not genuine 

there is a right of appeal and we take it the reasoning covers a case, 
. where the submission is genuine, but the award is no legal 

award in the sense that it is not genuine or that it was not pronounced 
` by the arbitrators named. The ‘language of S. 522 has no doubt to be 
‘somewhat strained to admit of these exceptions. But the principle upon 
which these exceptions are engrafted necessitates the concession of the 

right of, appeal in all the cases we have enumerated. 


We doubt also the correctness of the view of Parker J., that if the 
award and the cansent to arbitration are substantially disputed the 
special jurisdiction creatéd by Ss. 525 and 526 is ousted. 


- Kumbalinga Pillay v. Ariyaputhra Padayachi, I. L. R. 18, 
M, 486:—The decisions under Sections 317 C.P.C, are in a some- 
what unsatisfactory condition, The Section is aimed at discouraging 
benami court sales as they open a door to fraud. Probably the 
section islimited to a dispute between the certified purchaser and the 
person calling himself the real purchaser. But we are unable to see l 
the propriety of engrafting exceptions to the rule so limited on the. 
groung that the certified purchaser was the agent of the real purchaser 
and should not be allowed to defraud his principal. In one sense the 
certified purcahser is in all cases the agent of the real purchaser if that 
be a different person. And if the principle of agency is to be the basis 
of an exception, S. 817 may be repealed altogether. A subsequent 
special contract by the certified purchaser to convey, may stand upon a 


r 
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different footing it. ‘supported by-consideration. . But to say the certified 
purchaser was the agent and should not be helped to defrand the 
principal is to practically abrogate the section. 


Baksha Sahib v. Venkatachala Mudali, I. L. R. 18, M, 439— 
This decision no doubt follows the decision of the High Court in 
Vallaban v, Panguni 12M°454. Though the learned Judges say that 
the latter decision does not govern the present one, the reasoning of both 
the decisions is the same. We ‘have expregsed our doubts as to the 
correctness of the decision in Vallaban v. Panguni 12 M. 454 See. I. M. 
L. J. N. 216. ‘he learned Judges rely upon the language of 
Section 293 where it says that the money shéuld be recoverable from the 
defaulter under the rules contained inthe chapter for the .execution of 
a decree for money. ` We think these words simply authorize the pro- 
cedure prescribed regarding the execution of a decree. 


Nor does the analtgy of S. 4st seem to help us. ‘There also it is 
simply the procedure that is sanctioned. We do not accept the correctness 
of the decisions which hold thatthe Secretary of State has a right of appeal 
in execution of an order as to costs in a-pauper suit. The Bombay High 
Court has rightly refused to regard the section as sanctioning aright of 
appeal. The analogy if correct may fairly extend to all cases in which 
an order as to costs in any proceeding is being executed. The language 
of the Section in the chapter relating to -costs is similar to the:words 
used at the end of Section 293. We therefore respectfully differ from 
the view of Shephard and Best.J. J. that there is a right of appeal on 
an order relating t> the realization .of the difference in the purchase 
money from the defaulting purchaser, -o ` 


SUMMARY OF RECENT CASES. 


l Tenant for Life and Remainderman—Payment of Charge on Inheri- 
tance—Preswmption of Intention to keep alive Charge—Relation á Parent 
and Ohild. < 


In re Harvey. Harvey v. Hobday [1896, Vol. I, Ch. p. 137, 
C. A.) ? 


Where a tenant for life pays off an encumbrance ‘onthe inheritance 
the presumption of law is that he does so with the intention of keeping 
the encumbrance alive for his own benefit, and ethe onus is on the 
remainderman to show that under the.cireumstances of any particular 
case the presumption does not apply. The fact that the tenant for life 
and the remainderman-stand in the relation of parent and child is no 

; 4 
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` doubt a material circumstance, but in itself it is not Sufficient to rebut 
the general presumption. 


Copy right—Design—Infringement. 

John Harper and Co,, Limited v. Wright and Butler, Lamp 
Manufacturing Company, Limited [1896, Vol. T, Ch. p. 142 C. A.) 

Where a design is registered as applicable to pattern, shape, and 
configuration without any distinct claim to any or each of these indi- 
yidually, the registration applies to the design as a whole, and it will be 
protected although in one of those it may not be novel. 

In order to constitute an infringement of a copy-right it is enough 
if one of the designs is,an obvious imitation of the other. The eye must 
be the judge and the questions must be determined by placing the designs 
side by side and asking’ whether they are the same or whether the one 
is an obvious ifnitation of the othe® and differences in detail will not 
make an obvious imitation the less an infringement. 

` The plaintiffs registered a design for an upright hexagonal metal 
stove, the sides of which bore the representation of a gothic church 
window with tracery above and below. The defendants produced a 
hexagonal upright stove with a window of a different style aud different 
tracery, the general appearance of the stove being similar to that of the 
plaintiffs’. 

Held:—That the defendant’s stove was obvious imitation of the 
plaintiff’s stove and an infringement of his copyright. 


e 
Insurauce (Marine) against Fire. e 

Woodside v. Globe Marine Insurance Company, Limited [1896, 
Vol. L, Q. B., 105]. 

Whether theesubject matter of an insurance be ship or goods, the 
valuation is the amount fixed by agreement at which in case of loss the 
indemnity is to be calculated. It is that valuation put on the subject 
e matter at the time of agreement that determines the underwriter’s 
liability. “Such valuation cannot be re-opened for subsequent enhance- 
mentor depreciation in value of the subject matter. | 


The plaintifs o vessel was insured by the defendants by a valued 
time policy against” loss or damage by fire. While so insured she was 
driven ashore and sustained such serious injuries that the cost of repair- 
ing her would have been greater than her value after repair. Shortly 
afterwards, the vessel was totaly destroyed by fire, | i 
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In an actiort by the plaintiff on the policy, Held :—that the defen- 
dants were liable for the full amount while the vessel was insured. 


. Officer of the Crown—Tenure of office. 

Dunn v. The Queen [1896, vol. I. Q. B., 116. 0. A.] Persons 
employed in the service of the crown, except in cases where there is 
some statutory provision for a higher tenure of office, are ordinarily 
engaged on the understanding that they hold their employment at the 
pleasure of the crown and no engagement made by the cfown with any 
of its civil, military or naval officers in respect of services either present 
past or future can be enforced in a Court of. Law. It is essential for the 
public good that all services under the crown should be capable of being 
determined at the pleasure of the crown and should not exclude itself 
from the exercise of such power by any stipulation to the contrary —vide 
Shenton v. Smith [1895 A. C. 229] M. L. J. Vol. V. p. 296. 

. DE aa a, 
Insurance (marine)—Loss of*Merchantable character—liability of 
under writers. 

Asfar and Co. v. Blundell and another, 1895 Vol. I. Q.B, 
p.123 C. A. In contracts of marine insurance the assured is bound 
to disclose every material fact which is within his knowledge, and which 
is not to be taken as being within the knowledge of the underwriters. 
he rule is satisfied if the assured discloses facts sufficient to call the 
attention of the underwriters in such a manner that they can see that if 
they want further information they ought to ask for it. . 

The plaintiffs chartered a ship for a lump sum and put her up as a 
general ship, and goods were shipped under the bills of lading at freights 
the total of which exceeded the charter freight while in the course of 
loading, thd plaintiffs insured their “ profit on the charter” for 2,000 £ 
with the defendants who accepted the riskon ship. The Defendants, 
were not informed, and did not inquire as to, and did not know any of 
the terms of the charter party, or bills of lading, nap that the charter 
was for a lump sum. A portion of the cargo of the ship consisted of 
dates The ship in its voyage was sunk and subsequently raised. The 
dates were so spoiled that they were not merchantable as dates although, 
‘they were of considerable value for the purpose of distillation. 


Held :—That freight was not payable in’respect of the voyage | that 
as the amount of the freight payable under the bills of lading was ere 
than the charter freight and the charter’s profit wae consequently lost, 
there was a total loss of the subject matter of the insurance, and that the 
obligation on the part of the vee to specifically disclose was 
sufficiently satisfied. 
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Jino v. Manon: 2 
Plaint—incousistent reliefs. 


Held, that the fact thata plaintiff. claims in his plaint tw@ alter- 
native reliefs which. are inconsistent with each other is no ground in it. 
self for the- dismissal of the suit Iyappa v. Ramalakshmamma (I. L. Rio 
13:-Mad., 549). dissented from. Mohomed Buksh Khan v. Hooseini Bibi 
(D. R., 15 I Å., 86) referred to. Weekly Notes, Allahabad. 


Salima Bibi v. Sheik Muhammad, 

Cause of: action, definition of—Misjoinder of causes of action. 

The term: cause of action as-used in Sections 31 and 45 of the Code 
of Civil Piocedure is there used in the same sense as it is used in 
English: Law, 7.¢.;-a caise of action means every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to support 
his right to the judgment of the court, It does not comprise every. 
piece of evidence which is necessar Sito prove the fact, but every fact 
which-is necessary to-be proved: 

Where three plaintiffs brought a joint suit for the possession of 
immoveable property; in which two- of them were claiming half. the 
property under a title by inheritance and the third was claiming the 
otlier half of the property in virtue of a sale thereof to him by the first 
two’ plaintiffs, held, that the suit as framed was bad for misjoinder of 
causes of action and that the plaint should be returned that the plaintiffs 
might elect which of them should proceed with the suit,— Weekly Notes 
Allahabad. 

Abbasi Begam v. Nanhi Begam, 

Pauper application—Payment of Court fee—Limitation. 

A. B;-applied-for leae toisue as a pauper for the recovery of certain 
dower alleged to be due to her. Upon her right to sue as a pauper being 
disputed! by the persons proposed by her in her application for leave to 
sue-as.a pauper, as defendants to the:suit, A. B. paid into court, the court 
fee necessary for a regular suit to recover the amount claimed, and 
prayed that her original application might be treated as the plaint in 
tho suit andithe suit proceeded: with in the ordinary: manner. In the 
gneantime; however, the period of limitation prescribed by Art. 104 
of Sch. ii of Act XV of 1877 for a suit to recover deferred: dower 
had efpired. Held that the suit. was barred by limitation and that S. 5 
of Att No. XV of 1877 could not be applied. Skinner v. Orde (I. L. R., , 
12 A., 241, 5. C., 46. 40. L. R.,351) distinguished. Balkaran Rai v.. 
Gobind Nath Tiwari (I. L. R., 12 A., 129), Jainti Prasad v. Buchu Singh 
(1. L. Ry 15 A., 65), Naraini Kuar v. Makhan Lal wu. L. R., 17 A,, 526) 
referred fa Weekly. Notes,, Allahabad. 
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Kundan: Lal v. Chet Ram: 
a Sale in execution—suit to set aside sale. 


One S. L. in a.suit upon a. mortgage-obtained.a decree for sale of 
two houses. K. L. ‘objected that one half of.one of the said houses was 
his and should not be made liable to sale in the suit of S. L. That 
objection was grantéd, but nevertheless, the decree was prepared as for 
the sale of the two houses. without any exception. Under this decree 
the two houses were sold, and were purthased by C? R. who duly 
obtained a certificate of sale» Subsequently: K. L. having: obtained 
amendment of the decree under which the sale had taken place; brought 
a suit against S~ L., the decree holder, and U. R., the-auction. purchaser, 
to recover one half of one of the houses sold. Held that the title of the 
auction-purchaser was good, and: that the saih would not lie: - Kushal 
Panachund v. Bhima. Bai “(1.L.R., 12 B. 1589) referred. to.—Weekly 
Notes Allahabad. ° A 


Sheoratan Kunwariv. Ram, Pargash. 

Act No. XX of 1863 (Religious Endowments Act— Bengal Regulation 
No. XIX of 1810— Civit rogone Code, p: 539-- Trust—nominatoin by 
founder. 


The Maharaja of B. in 1862 assigned’ certain lands situated in 
Bengal for the maintenance of a temple at Chauria in the Gorakhpur 
District, and’ appointed certain tr ustees of the endowment. Those 
trustees dealt with the property in a manner inconsistent with the trust 
by making alienations thereof as if it were their‘own private property. 
In 1893, the representative in title of the original settlor-sued:in the 
Court’ of the District Judge of Gorakhpur tp: have certain alienations 
made by ‘tlie said’ trustees set-aside and’ the property’ restored to its 
original uses, and’ for the appointment of'a new trustee or new trustees 
in place of the trustees—defendants to the suit. 


Held, that such a suit was rightly brought unger S 14 of Act No. 

XX of 1863, and that it was not essential for the application of that 

act that the endowment should ever have been taken under the control 

_of the Board of Revenue. Ganesh Singh v. Ram Ghulam Singh (5 B. 

L. R, App. 55,).and Dhurrum Singh v. Kissen Singh (I. L. RB, 7 g., 

767) approved, Raghubar Dial v. Kesho. kamanuj Das (I. L. Re 11. À., 
18) quoad hoe over ruled. s 


Held:also that: S. 5389-0f the:Code of Civil Præednre was not appli- 
cable to. the above suit Lakshmaw Das. -Parash Ram v. Ganpatrao Krisina 
(L L.B, 8 B; 365) and Jawahra v. Akbar.’ Husain (L b. R., A A, 
178): referred: tor -~ >= oen = 
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' Held also that there being no special provision in the endowment 
for the appointment of trustees the right of nomination remained vested 
‘in the founder of the endowment and- that the right to nominate conti- 
nued to his heirs. Gossamee Sree Greedharreejee v. Rumanlollje Cos- 
samee (I. LOR, 16 IA, 187, S.C., I. Li R,17 O, 3) Referred ot— 

` Weekly Notes Allahabad f 


JOTTINGS AND CUTTINGS. 


We beg to acknowledge welt thanks the receipt of the follow- 
ing ‘Legal publication :— 

The Madras Case Law on the ‘Madras Rent Recovery Act by 
P, Appiah Pantulu, a 

“The Edicational Review for Februar y 1896 (in exchange.) 

` Law Book News for December 1895 (on exchange.) 

Green Bag for Febr uary 1896 (in eachange.)°* 

The Law Digest ‘and Recorder for J anuary 1896 (in exchange. ) 

Harvard Law Review for February 1896 (in exchange.) 

Allahabad Weekly Notes for February 1896 (in exchange.) - 

` Kissing the Bible.—There seems to be a reasonable probablity of the 

speedy decease of the barburous practice of swearing witnesses by mak- 
ing them kiss the ‘Testament, and of the general adoption of the Scotch 
form of taking the oath made optional by the Oath’s Act, 1888, which 
is at once more solemn and more-suited to modern ideas and sanitary 
science. “In view of the danger of contagious disease being spread 
through the haridling and the kissing of the New Testament by persons 
of all sorts and conditions, i in the ordinary form of the administration of 
the oath to a witness, it is ‘to be _hoped that other county Judges, and 
also Justices and Coroners, will follow the lead of Judge Emder and 
that the oath in scottish form.will in the end be encouraged even by the 
more prejudiced and belated among the Judges of the High Court.— 


The Law Journal. ° ; es 
AH, F 


‘Unpleasant Truth — Truth,’ said Mr. Justice Williams, ‘can never 
de much harm, and Lord Esher has now capped this epigram by 
declaring that, were it the truth that he were the son of a washerwoman, 
he shopld have no objection to beso described. Probably he would say, 
like Sir Edward Sugden when taunted with being the son of a barber. 
True, I am à washerWoman’s son to the end ; Cleanliness is next to 
Godliness, and ‘the vocation of a washerwoman is honorable withal, but 
the term ‘ washérwoman ’—innocent in itself—has gathered an artificial 

- and quasi—opprobrious meaning—an innuendo not exactly libellous, but 
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disparaging—sb much. so that ithas been abandoned in favour of the 
genteeler word ‘laundress’. Language has a very subtle significance 
of its own, and with all deference to Lord Esher, we cannot but think 
that when one litigant calls another the son of a washerwoman he is 
poisoning his forensic weapons with prejudice.—The Law Journal. ` 


$o 
% 


Oases of the year 1895.—The most notable of the gases of the past 
year are probably ‘the decisions of the House of Lords in Trego v. Hunt 
and of Mr. Justice Williams and the Court of Appeal in Broderip v. Salo- 
mon. By the former, Lord Romilly’s much discussed ruling in Labouchere 
v. Dawson was finally approved, and a partner wah restrained from mak- 
ing use of the firm’s books to compile a list of customers for the parpose 
of endeavouring to destroy the good will of the business, in which, on the 
dissolution, he was te lose ‘all interest. With this judgment may be 
mentioned also two other cases sin which the law has been invoked to 
protect the good will of a business, and has proved to be more favour- 
able to the owners of it than, was till recently believed to be the case. 
In Robb v. Green a discharged servant was restrained from using a list 
of customers which he had surreptitiously compiled during the term of 
his employment, and in Louis v. Smellie, the defendant, under similar 
circumstances, was prevented from availing himself of ‘trade secrets 
similarly acquired. The other important decision first mentioned above; 
Broderip v. Salomon (which, however, is subject to an appeal to the 
Honse of Lords,) has struck a formidable blow at the prevalent practice 
of turning failing businesses into “one man-companies’. It shows that 
the vendor, after agreeing with his own puppet for the transfer to it of 
his trading liabilities, without his trading assets, may eventually find 
himself landed with all its debts. Several other cases have been 

„reported also during the year in which the vigilance of the company— 
judge -was proved too much for the wiles of the vendor—promoter. 

Thus in In re Carey the company was held to be the agent of a vendor © 
who, as managing director, has retained control of a corporation in 
which there were no independent shareholders at all, and carried it on 


for his own benefit. é 5 “6 


The equity cases reported up to date appear to be rather lefs nume- 
rous than usual, but they are of at least average interest. In regard to 
trusts, the most striking change, perhaps has geen the declaration of 
Mr. Justice Kekewich that 3 per cent. instead of 4 per cert. should now 
be reckoned as between life—tenant and remainder-man where a mixed 
fund representing capital and income has to be divided (In re Goodenough 
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and Inre The Duke of Cleveland) ; but the same Judge*has held tliat a 
trustee is to be charged interest in respect of a breach-of -tr ust at the 
-higher rate as heretofore. A valuable judgment of the Court. of Appeal 
has apparently settled for the present the elass of cases in which dimages 
may begiven by a Court.of equity under Lord Bairns’ Act in Jieu of an 
injunction, limiting it to cases where the damage is small, capable of, 
estimate in money, and of being adequately compensated by a small sum 
and where the grant of an injunction would be oppressive. It-is under- 
stood, however, that Shelfer’s case, in which this rule laid down, is on its 
way to the House-of Lords. A decision of both Courts of Appeal not-very 
long ago was believed to have made the grant of an interlocutory injunc- 
tión to restrain the ‘publication of a libel practicably unobtainable for 
the future, but in Trollope v. The London Building Trades Federation. 
Mr. Justice Kekewich made an order restraining the publication of a 
black list until the trial, and the Court of Appegl, in affirming his order 
showed a marked inclination to nargow their former ruling. The old 
-practice of the Court of Chancery to refuse specific performance if the 
purchaser would get no title, even though upon the contract he has shut 
himself out from raising-the objection which would have disclosed the 
fatal defect, was approved by the Court of Appeal in Zn re Scott and 
Alvarez’s contract, but under such conditions the vendor may still obtain 
damages for breach of contract, and the purchaser cannot get his deposit 
back (In re The National Provincial Bank and March). It has also been 
determined as between vendor and purchaser that, in seeking to exercise 


the nsnal optign to rescind, the vendor must act bona fide, and, if he 


keeps the purchaser waiting to see whether a better offer will come off, 
he may find his option is parred (Smith v. Wallace). The doctrine of 
consolidation of mortgages is now ill thought of, but it still holds good 
in cases directly falling under the principles of the old cases, as in Pledge 
v. Carr, where the transferee of two mortgages sought to :enforce the 
right to consolidate against an assignee of the holders of the equities in 
.both properties, their assignments being subsequent in-date to the trans- 
fers. 


. The settled land Acts have received little fresh interpretation during 
the year, the only point to be mentioned being a decision that there is 
jurisdi@tion, since 1890, to re-imburse out of capital money expenditure 
whiclt the tenaut-for life has made without the authority of the Court. 


ty 


Life-tenants will be Jl advised, however, in relying upon the decision in . 


Tucker's Settled Estates, for, the Court there declared that its powers in 
the matter ought to be very-sparingly used. Two partnership cases of 
great interest to Solicitors are reported. In. Rhodes v. Moules the part- 
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ners of a defaulting Solicitor; who had fraudulently obtained possession 
of securities-from a client of the firm on a false pretence that another 
client required collateral security for a loan made to the owner of the 
securities, were held to be liable for the losk ; but in Mara v. Browne the 
partners were held to be not liable for a breach of trust committed by 
one who was found to be an obstructive trustee. The legal privileges 
of married women have been extended by a decision that the restraint 
on anticipation extends $o protect arrears gf income (Loftus v. Hunt). 
‘charity’ (In re Faveaux); but the laudable practice of yacht racing is 
not (In re Nottage). And with these rulings for the information of 
conveyancers may be bracketed the determination that under the 
Mortmain Act of 1891 future -interests in land may be devised to 
charities (In re Hume). 


The company cases of the year have been numerons and important, 
although itis probable that the §ill drafted npon the report of the 
committee on which so much legal learning was lately expended will, 
shortly render some of them obsolete. Broderip.v. Salomon has been 
already’ mentioned. Next in note come The Balfour Group cases, which 
- have not only shown the dangers of the Criminal. Law for delinquent 
officers, but also that a higher standard of duty is expected by the Civil 
Courts of auditors than had been commonly supposed, ‘though’ not, it - 
- may be hoped, than had been usually attained. After some conflict of 
decision it is settled for the present. that a declaration of charge 
ought properly to be inserted in the Judgment in a debegture'holder 8 
action, (Marwick v. Lord Thurlow). The nature of a floating security-is 
further eluciduted by the decisions that debenture-holders can claim 
chattels seized under a fi. fa. from’ the Sheriff (Taunton v. The Sherif of 
Warwick) ; and that a garnishee order.is good against them (Hobson v. 
Smith) ; and that although default has been. made by the company, 
the debentures continue to ‘float’ until some step to make them attach 
is taken on behalf of the holders. A stock-brokef’s commission for 
placing shares may in the opinion of the Court of appeal be duly paid, 
notwithstanding a conflicting earlier decision of Mr. Justice Kay (The 
Metrepolitan Coal Consumer's Company v. Scrimgeour). On the othe» 
hand, the Court has declared’ that there is no way in which shares can 
be issued at less than the nominal price without subjecting holders with 
notice to the liability to pay up the difference (In re the Railway Sine 
Tables Publishing Company). (In the Theatrical Trasi Lim). Mr. Justice 
Williams, after examining the cases usually noted under: Section 25, 
stated, as the result of them, that where a contract is duly made and 
filed for the issue of shares as fully paid, the Court has never treated the 
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shares as not so paid unless the consideration is shown ‘to be illusory, or 
it appears by the contract itself to be obviously assessable at a money 
value less than the nominal amount of the shares. The question of pay- 
ment of dividends where the capital is depreciated or depreciating has 
several times come before the Courts, but no clear rule, except the obvions 
one that they must act in good faith, has so far been provided for the 
guidance of directors. And lastly for the .comfort of liquidators, it has 
been determingd that an orger for costs where the liquidator is an nu- 
successful respondent will not be made against him personally (in re R» 
Bolton & Co.) No patent case of special importance has been decided, 
the numerous cases printed ¢n the Patent Office Reports turning almost 
entirely upon questions of fact. Several patents for ‘patent medicines’ 
have been revoked at the instance of the Pharmaceutical’ Society, and, 
upon a petition for revocation, according to In re Deeling’s Patent, it is 
now determined that the patentee is not estopped from asserting the 
validity of his patent by a Judgment of invalidity in a previous action 
to which the petitioner was a party. In trade-mark, on the other hand, 
some valuable Judgments have been delivered. Meddaway v. Bonham, 
explaining the recent case of Reddaway v. Bentham, has shown that no 
monopoly ina discriptive name (in the case of in question “ camel hair 
belting”) can be acquired so as to prevent the name being used for the 
thing which in ordinary language it properly describes. Mazawattee has 
been held to be, and Prilby not to be an ‘invented word,’ and ‘ Shakspeare’ ` 
not to be registerable as a fancy word. In the Trilby Case Mr. Justice 
North held thai proper names of persons cannot be registered as“ words’ 
at all. Thisis a new reading of the Act, but the case is under appeal. 


In the legal records “of 1895 the year will be remembered for the 
restriction it has witnessed of several old and indefinite causes of action 
founded on ‘malice.’ An intent to injure a water authority so as to 
make it buy out a land owner will. not enable the Court to restrain the 
latter from cutting off springs upon his own ground (The Corporation of 
Bradford v. Pickles), nor will the malicious perversion of his Judicial 
powers by the Judge of a Court of Record enable an oppressed litigant’ 
to sue him for damages (Anderson v. Gorrie). On the other hand, in 
Flood v. Jackson, one of several trade union cases which have come before 
the Courts, the rule that an action will lie for maliciously inducing a 
mastér to discharge a servant, or not to engage a person whom but for the 
the wrongful induegment he would have engaged as his servant, was 
affirmed and applied. In Lemmon v. Webb, a common law case which 
reached the House of Lords from the Chancery side, the ultimate Court 
of Appeal, after an examination of many ancient authorities, held that 


PART IL] THE MADRAS LAW JOURNAL. 73 


overhanging trees may be cnt by the neighbouring landowner as a 
nuisance without giving notice to the owner of the trees to remove them, 
and that neither the Statutes of Limitation nor the presumption of a lost 
grant confer a title upon the latter to occupy part of the space above 
his neighbour's close. The doctrines of nuisance with regard to interrup- 
tion of the air flowing to a dwelling house, but notin a defined channel, 

were also elaborately reviewed by the Court cf Appeal in Chastey v. 

Ackland, and an injunction to restrain interference with flow of air 
by the defendant’s buildings was refused. ‘The furnishing and money- 
lending businesses have been disturbed by several apparently conflicting 
decisions with regard to the operation of the Bills of Sale and Factor ý 
Acts upon the common hire-purchase agreemen{p ; but the House of 
Lords has at length decided that a document that confers only a con- 
ditional right on an option to purchase goods “is within the purview of 
neither Statute (M Entire. v, Crossley Brothers and Helby v. Matthews). 

“ Ithas been held also that an assigngient in a single deed of the ‘reversion’ 

in a piano let on hire together with the piano itself is severable, so that 
the former is well assured: where the assignment of the latter is void ag 
an unregistered bill of sale (In re Isaccson.) The decisions in Robins 
v. Gray that an inn-keeper’s lien extends to goods of a third party law- 
fully in the possession of his guest, and in Saren v. Roberts that the 
implied warranty of habitability on the letting of a furnished house, 
does not extend to the continuance throughout the term of the demised 
premises’ inhabitable condition are also worthy of mention. The impor- 
tant question, When is a sewer a drain ? has been answerga in a number 
of cases and generally to the prejudice of the local authority. In par- 
ticular, it was decided in Kershaw v. Taylor, that the purchaser of a 
house without the licence of the vestry was not estopped by the wrong- 
ful act of his predecessor in title from alleging the combined drain to 
be a sewer. 


Among the practice cases of the year the appegrance of an ‘action 
of review ’ in Scott v. Alvarez, is a curiosity. Owing chiefly to the opera- 
tion of Finlay’s Act, the number of these cases is far below the recent 
average, but two important rulings upon the Act itself require notice, 
An appeal from the refusal or grant of an interim injunction lies, not to 
the Divisional Court, but to the Court of Appeal (M’Harg The Vaiversal 
Stock Exahange), and the power of the Judge at Chambers to refer appli- 
cations to the Court no longer exists where an appeal from his decision 
ought to be taken to the Court of Appeal ( Hood Barrs v, Cathcart). 


Mr. Justice Matthew's Commercial Court has done much good work 
since its establishment. and it is steadily growing in popularity ; But 
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Baerleion v. The Chartered Mercantile Bank shows that it*possesses no ex- 
ceptional powers.— The Law Journal. 


* e 


Lord Blackburn :—We regret to record the death of Lord Blackburn, 
which took place on Wednesday night, the 8th instant, at his residence, 
Doonholm, Alloway, Ayrshire. He was the second sonof Mr. John, 
-Blackburn-of Killearn, in the. County of Stirling, by Rebecca, daughter 
- of the Rev. Dr. Gillies, . and was born in 1818. He was educated at 

Eton, whence .he proceeded to. Trinity College, Cambridge, where he 
graduated in 1835 as eighth wrangler, and was called to the Bar at the. 
_ Inner Temple in Michaelmas Term, 1838. Mr. Blackburn established a 
reputation for legal learning by the,publication, in 1845, of his well- 
known book on ‘ Sales, * which held its own as the leading text-book on 
the subject until the appearance, a quarter of a century later, of the 
late Mr. Benjamin’s treatise. Like sdYeral of the% occupants of the present 
Bench, and the Chancellor to whom he susequently owed his appointment, 
Mr. Blackburn spent several years of his lifein Law Teporting, In 
conjunction with Mr. Thomas Flower Ellis, he was engaged in the 
preparation of ‘ Ellis and Blackburn’s reports’. -The series was carried 
on for eight. volumes, and was followed -by the single volume of Ellis, 
k Blackburn and Ellis,’ published in 1858. On the promotion of Erle 
to, the Chief Justiceship of. the common pleas in 1859, Lord Campbell 
appointed his fellow countryman to a Puisne Judgeship in the Queen’s 
Bench. “It is related that Lord Campbell . consulted Blackburn as to 
whom he should appoint. Blackburn mentioned several names, where- 
upon the Chancellor replied, ST do not think, Mr. Blackburn, that any of 
these gentleman would make so good a Judge as yourself”. Mr. Black- 
burn was practically unknown to the public, and his appointment was 
disapproved of by the profession. In Lord Campbell’s life an extract 
is given from his diary. of July.3, 1859, in which he says. I have already 
got into great disgrace by disposing of my judicial patronage on the 
principle detur digmoni.’ He goes on to say that Lord Lyridhurst ‘and 
others had gallantly defended him-in the House of Lords. ' Objection 
was taken that the new Judge was not a Q. ©. But in ‘the short debate 
in the House of. Lords it was pointed out that neither Willes nor Lord 
Tenterdon had ever worn a silkgown, and the Lord Chancellor said: I 
know nothing of Mr, Blackburn except what I knew from having seen 
him practice i in the Court over which I presided. I have no private inti- 
macy and I declare on my word of honour I do not know of what side he 
isin politics. But I have known him as a sound, good, and able lawyer 
one of the ablest in ‘ Westminster Hall.’ The opinion of Lord Campbell 
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was amply borné out -by-the subsequent career of the Judge.- During 

< his occupancy, from 1859 to 1876, of a seat in the Queen’s Bench, Black- 

burn, who had learnt more from reporting than others do from practice, 

proved himself to be a learned and capable Judge. His career is identi- 

fied with several most important Criminal and Civil trials. In 1863 

he presided over the trial at the Central Criminal Court, of Buncher and 

others who had been engaged in extensive forgeries of Bank of England 

notes, and passed sentences of varying degrees, of severity, from penal ' 
servitude for life to penal servitude for four years. In 1865 he sentenced ~ 
to death Ferdinad Kohl, a German, who had beon convicted of thé mur- 
der of a fellow-countryman, Fulorkop, in éhe Plaiston marshes. At 
his own request the prisoner was tried by a mixed Jgtry of Foreigners and , 
Englishmen. The most famous trial, however, in ‘which he was engaged 
was the special commission, of which the late Mr. Justice Mellor was also 
a member, sent to Manchester for the trial of the so called ‘ Manchester 
Martyrs’. Allen, Larkin, Gould, Naguire, and three were-charged with 
the attempted rescue of Colonel Kelly and Captain Deasey from the 
prison van, and with the murder of Sergeant James Bret, on September 
18, 1867, Twenty-six men in all were arraigned, but only'five were con- 
victed, aud only threé were hanged, Mr, Justice Blackburn pronouncing 
sentence. The learned Judge had to decide in the Queen’s Bench, early 
in 1868, whether an information by the Attorney-General or an indict- 
ment would lie against Govenor Eyre on account of his proceedings in the 
suppression of a riot among the black population of the island of Jamaica, 
He beld: 11 and 12 Wm. III C. 121 and 42 Geo. III O. 83by the pro- 
visions of which a Governor of a Colony, or other person in the public 
employment out of Great Britain, who has begn guilty of any crime or 
misdemeanour in the exercise of his office, may be prosecuted in the Court 
of King’s Bench in England, were applicable and that an-indictment 
would lie. When the case came before the Grand Jury the learned Judge 
reviewed all the circumstances and pointed out the difficulties of the 
Governor’s position, and in the result the bill was thrown out, Among 
the Civil cases brought before Him was an action by a Mr. Wason against 
various Parlimentary leaders, in which Mr. Justice Blackburn in con- 
junction with Lord Chief Justice: Cockburn and Mr. J ustice Lush} 
decided that members of either -House of Parliment are not liaple for 
Civil or Criminal proceedings for statements made in Parliment.. A 
question of privilege of a different character was.also settled by the late 
Judge in 1873 in the case of Dawkins v, Lord Rokeby. He held that the 
previlege which exists ‘with respect to statements made before one of the 
ordinary tribunals of the land also extends to a Court of Wana appoint- 
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ed by the Commander-in-Chief to investigate a complaint made by an 
Office, in the Army, and that the privilege is effectual even though the 
statements are not made in good faith. After seventeen years of service, 
in the Queen’s Bench, Sir Colin Blackburn was, in October, 1876 


“ together with the late Lord Gordon, created a Lord of Appeal in ordin- 


t 


avy, under the Act of 1876, and on this occasion the approval of his 
appointment was general and emphatic. He took part in many import- 
ant cases, both in the House of Lords and in the Privy Council, and 
seldom failed to make a valuable contribution to the judgments delivered. 
Among the most important decisions in which he shared were the many 
appeals in the liquidation of the City of Glasgow Bank. Inthe well 
known case Wilson v; Waddell his was the principle judgment by which 
it was decided that when mineral workings cause a subsidence and a 
consequent flow of rainfall into an adjacent mine, no damages can be 
awarded by the owner of the neighbouring mine. In orr Ewing v. 
Oolguhoun he laid down valuable principles appicable to the public right 
of uavigation in a river above the tide. In Fairlie v. Boosey he helped 
to settle questions of musical copy right. Erlanger v. The New Sombrero 
Phosphate Company, in which he took a leading part, was an important . 
decision on the fiduciary. position .of the directors of the Company. ‘He 
also gave judgment in two ecclesiastical cases which made a great stir 
at the time, One was Julius v. The Bishop of oxford, under the Clergy. 
Discipline Act; which related to the alleged ritual excesses of Mr. Carter 
of Clewer, and the other was Enright v. Lord Penzance, when Lord 
Blackburn presided in the House of Lords. Dalton v. Angus in which 
he also assisted, and which was heard in 1881, is memorable, not only 
‘for the law laid down with respect to the right of lateral support for a 
building by adjacent land, but for the circumstance that it was the last ` 
occasion on which the judges were asked by the House of Lords to 
deliver their opinions. Lord Blackburn retired in 1886, owing to the 
state of omission in the Act of 1876, a retiring Lord of Appeal was no 
longer entitled to'take part in the legislative business of the House of ' 
Lords, and an Act was immediately passed to repair the omission :— 
The Law Journal. 


. LA 
* 

Masonry abused—The Chicago Legal News (November 4th, 1895) re- 
‘lates a curious incident. In the superior Court of Anderson, Ind., on the 
above date one W. H. Freeman appeared in the interest of a client. 
William S. Devin was the judge. 
secret orders. The Masonic pin w 


in front of the Judge. 


iHe is a mason and prominent in other 
as worn. Freeman took a seat directly 
As the case proceeded he gave the Masonic sign 
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of distress. It was-quickly recognized by the Judge and masons on the 
jury. The Judge told Freeman not to interfere with the proceedings, 
and as soon as an officer came in, sent Freeman to gaol on the charge 
of contémpt of Court. Freeman belongs to the Masonic lodge at 
Centerville. He telegraphed to Masons at Kakomo for assistance. He 
denies that he made any Masonic sign, but the judge declares he did it 
boldly and for effect on the case. Freeman says he will appeal to the 
Grand Lodge for vindication .— Law Magazige and Review 
tt ` 

Private International Law.—There have been, séveral interesting 

decisions during the past four months. 


Carrick v, Hancock, Times I. L., Vol XII; b 94, was an action on 
a foreign Judgment obtained i in the Swedish donita against an English 
` man domiciled and ordinarily residet in England. Objection was taken 
to it on the ground that the. defendant had been served with .the 
foreign writ while on a temporary. visit to Sweden, and had only 
: appeared and defended the proceedings by compulsion and for self- 
protection, The Lord Chief Justice, however, held that the proceedings 
were regular and the Judgment an enforceable one. 


In the Attorney-General v. Sadeley, 15 Rep. (nov. P. 271) the 
question of what property is liable to Probate Duty under an English 
will was considered. A testator had died domiciled in England leaving 
to his wife his personal property, including money investegeth mortgages 
on land in New Zealand. The wife subsequently died, also domiciled 
here, leaving all her property, including the above mentioned legacy, to 
Trustees for sale and conversion. The Court refused to follow the 
- dicta in, In the goods of Ewing, 6 P. D. 19, and ‘held that Probate Duty 
was not payable in respect of the Colonial mortgages. The Court said 


in its Judgment :-— a 


“ The executors could not have recovered it, (i.e., the New Zealand 
mortgage debts) here virtute officii. It was no portion of her (The 
Testatrix’s ) Estate in England, and the general rule of Law appears to, 
us to be applicable, by which amount of Probate Duty is to be regulated; 
not by the value of all the assets which an executor or administrator . 
may ultimately administer by virtue of the will or letters of adminis- 
tration, but by the value of such part as is at the d@ath of the deceased 

within the Jurisdiction of the Court by which the probate is granted.” 


In another case of the Bristol Wagon Co. v. Gray, Times L. R. P. 
64, it was held that the Court had no Jurisdiction under Order ll, 
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Rule 1 (e) to allow Service out of the Jurisdiction of a writ on a 
defendant domiciled or ordinarily resident in Scotland or Jreland, ‘even 
where the subject-matter of the action was a contract in which the 
parties had expressly agreed to consent to such Service. 


i The fundamental rule as to the “ proper Law of a Contract”. so 
„clearly laid down by the House of Lords in Hamlyn v. Talisker, 1894 
(Ap. Cas.), 202 was well illustrated in the recent case of Crossland v. 
Wrigley, 73 and 7 R., P. P."60 and 327, and 43 W. R., P. P. 572 and 
673. A domiciled Englishman effected three policies of insurance on his 
life in a New York Office ig favour of his wife and children. He died“ 
in 1892 and the questjon arose as to whether English or American Liw Í 
governed the distribution of the policy monies. Kekewick, J., follow- 
ing the now well established rule, held that the intention of the parties 
must determine the law applicable, and that having regard to all the 
circumstances of the case, it was efgarly intended that the interests to 
“be taken by the beneficiaries should be decided by the“ Law of the 
Domicile of the parties” insuring. The Court of appeal affirmed this 
view, Lindlay, L. J. Ssying: “ The policy was a policy anda” volun- 
tary post—nuptial settlement in one. ‘ , 


t 


We are concerned with the settlement aspect of the document, 
and with that the American Law has nothing todo. The Court of- 
Appeal, however, did not. enter into this point in detail, and the Judg- 
ment of Kekewick, J., is certainly curious. That the Law applicable 
should be thSuaw intended by the parties to apply, is, of course, well - 
established, but it seems difficult to conceive that the parties, could have 
had in their minds an abstruse legal conception such as the lex domi- 
cilii. It would seem more reasonable to suppose that they simply 
contemplated the Law of England as such, applying, regardless of 
whether it happened to be the-lea domicili¢ or not (Of. In Re Barnard, 
Barnard v. White, 56 L.T. R. 9). John M. Gover:—Law Magazine 
and Review. $ f | ; 
AN 

. The appointment of Lord James of Hereford as a member of the 
Judicial Committee of the Pri ivy Gouncil will enable him to take part in 
the jndicial proceedings of the House of Lords. By the Appellate 
Jurisdiction Act, 1876, it was provided that appeals to the House of - 
Lords should be hefrd and determined by, Peers who held or had held 
‘high judicial office’; and in this expression the Appellate Jurisdic- 
tion Act, 1887, included the office- of a member of the Judicial 


Committee of the Privy Council. Lord James is the recipient of an 
< 
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honour the valué of which lies partly in its rarity. The Act of 1833 
which created the Judicial Committee, after defining the status of the 
judicial personages qualified for membership, continued, ‘provided 
nevertlteless, that it shall be lawful, for His Majesty from time to time, 
as and when he shall think fit, by his sign manual to appoint any two 
other persons, being Privy Councillors, to the members of the said Com- 
mittee.’ :—The Law Journal. 


According to the Lord Chief Justice, who contributes to the Strand 

` Magazine an article on’ the Bar as a profession,’ there are four great 

‘qualities that are essential to success at the Bal. The first is ‘love of ) 
the profession for its own sake ;’ the second is ‘physical health to endure | 
its trials’; the third, ‘clear headed common-sense’; and the fourth, | 
‘the ability to wait.’ “To the yowthful aspirant who possesses these 
qualities the Lord Chief Justice promises certain success ; but we are in- 
clined to think that it would be possible for him, even if endowed with 
all these advantages, to find that the most durable quality he possessed 
was his ‘ability to wait.’ Lord Russel mentions that the only two men 

‘of wéak phisique within his own experience who achieved marked 
success were Sir George Mellish and. Lord Cairns. It is interesting to 
observe that one who was distinguished at the Bar for his eloquence 
does not attach much importance to oratorical power and illustrates 
the necessity for patience by stating that when he was ‘a struggling 
Junior of four year’s standing on the Northern Circutf,’ he dined in | 
frugal fashion with two young members of the Circuit who were almost ' 
in the. depths of despair. One of these was considering the question of `, 
migration to the straits settlements, the other was thinking of going to “ 
the Indian Bar. Better things were in store for both. One is now 
Lord Herschell, the other the speaker of the House of Commons, :— The 
Law Journal. e 


LK 
* 


The extraordinary calculating faculty possessed by the late Mr. 
Bidder and inherited from his father, ‘ the calculating boy ’—th® power 
of mentally multiplying, for instance, fifteen figures by fifteen figures— 
seems little short of the. miraculous; but, as Progessor Galton has ex- 
plained, the faculty is not so much-a special gift of calculation or memory 
as an abnormal power of Visualising’ numbers. We see it illustrated 
in-a smallsway dn spelling. People-who spell well conjure up‘the vision 


6 
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of the word, and know at once whether it is right or wrong. In mental 
arithmetic like Bidder’s it is the same ; the calculating prodigy sees the 
figures depicted in his mind as vividly as if they were written on a black- 
board, and the only limit to his powers as Mr. Bidder, Senior, onbe said, - 
was the ability to register the various steps of a calculation as he procee- 
ded. Itis the same faculty which astounds us in blind fold chess- -playing. 
The sightless player sees the board with all its pieces as a mental pic- 
ture, and can keep it steadily before his mind’s oye just as the calcu- 
lating prodigy“ sees his figures. Observation has something to do with 
it. Hondin, the conjurer, tells us that he had cultivated his habit of 
observation to such an extegt that, in passing a shop, he could take in 
all the peculiarities of fifty things at a glance and describe them accu- 
rately afterwards, :— L'he Law Journal. 


ee oe A 
e 

A Chairman's Law—A Poll Demanded :—In the midst of a stormy 
meeting of shareholders, a babel of voices, and angry altercation’ it 
requires great coolness and presence of mind on a chairman’s part to 
state and apply rales of law. Yet the chairman who hesitates is lost. 
To mention only a few: A poll’ need not be demanded publicly ; it i is 
sufficient if the chairman acts on a private demand ; the chairman is the 
person to grant the poll; the poll may be taken without special provision 
at the mbeting at which it is demanded ; when a poll is duly demanded 
the show ° ‘of Mads goes for nothing ; to shut out and exclude a voter 
may invalidate the poll ; iti is for the chairman to decide as to the validity 
of proxies; the power to adjourn rests with thé chairman; if the chair- 
man improperly purports to adjourn or stop the meeting and leave the 
chair, the meeting can elect some other chairman arid proceed ;. the 
chairman commonly may appoint scrutineers of the votes with the assent 
of the meeting; thé chairman is not bound to wait for hours for yotérs 
to come in; a chairman has by common law no casting vote. Points like 
these crop up constantly and require’ prompt ruling. They are compli- 
gated, too by the construction of the articles. :—The Law Journal. 


a. 


“ifie Inter Tikos From Clients To Solicitors :—It is gadi well 
understood that Courts of. Equity, although in general they will: not 
_ disturb the enjoyment of benefits conferred by acts purely voluntary,-and 


= 


= 
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will regard gifts from child to parent, from ward to guardian, or from 
cestuique trust to. trustee; with considerable jealousy ; ; but there is a 
corollary to the'rale which, though at least as important’ as the main 
principle, does not seeni to be equally well known—viz. that when the 
parties stand in the relation of solicitor and client; the solicitor is so 
immediately under the eye of the ‘Court as one ‘of its’ own officers, ‘and 
the Court so anxiously regards the interests of the client, that although 
the ‘gift of the latter to the former may be supported, it is indispensably 
necessary’ ‘to show it to be bona 1 fide ; and that therefore it is essential to 
its validity that some ‘professional man other than thé donee should have 
the conduct of it, or at the very least that Some indifferent third person 
should be privy to the whole transaction. This Hird —and—fast rule is 
wel) illustrated by the recent case of Liles v. Torry, 65 Law J. Rep. Q. B. 
34 in which the Court of Appeal held, overruling Mr. Justice Charles, 
that a voluntary dssignfnent of leage-holds made by a client to a solicitor 
in trust for the client for her life, 4nd after her death in trust for her 
niece (who was the, solicitor’s wife) for her seperate ‘use, must be sot 
aside solely on the ground that it had been executed without independent 
advice. ‘The solicitor in point of law derived no benefit at all from the 
gift, which was expressed to be for the seperate use of his wife, and 
which, even had it not been so . expressed, would-have been her seperate 
property by virtue of the Married Women’s Property. Act. The case 
wis therefore in this respect distinguishable from the case of Goddard 
- v. Oarlisle, reported in 9 Price Lat p. 169. But it was clearty within 
the rule adopted in the leading case of Huguenin Barclay, and 
more recently in Morley v. Longhnan, 62, Law J. Rep. Chane. 515, that 
the undue influence of the person procuring the gift enables the Court to 
take’ away the benefit of it from innocent third parties ; or, to quote the 
memorable words of Lord Chief Justice Wilmot, ‘ ‘let the hand receiving 
it be ever so chaste, yet if it comes through a polluted ‘ghannel, the 
obligation of restitution will follow it” As regards selicitors and clients, 
it was this same principle of at all hazards protecting the client from.the 
possible designs of the solicitor which, before the passing ofthe Attorneys 
and Solicitors Act, 1870 (33 and 34 Vict. C. 28), prevented solicitorg 
from taking security from clients for future costs, or from agreeing to 
receive a fixed sum for costs of future business; but the indispénsable 
necessity of independent advice has never been applied to the case of a 
testamentary gift. A solicitor may, therefore, allow @ legacy to himself to 
be included in a will which he is preparing for his client, and will get: 
the benefit of it if he survives, except of coursé, in cases of arana 
: fraud or undue influence : :—Phe Law Jana, 2 
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When will Deceit lie on a Broken Promise?—In atecent Missouri 
case, Traber v. Hicks, 32 S. W. Rep. 1145, the defendant had contracted 
with the plaintiff to do a certain thing, without disclosing that a 
previous contract with a third party. prevented performance, The 
plaintiff brought an action of deceit. The argument that the defen- 
dant’s wrong Was a mere breach of contract was dimissed by the Conrt, 
and the plaintiff was allowed to recover on the ground that there. was 
concealment of a material fact, namely, the outstanding agreement with 
the third party, which it was the defendant’s duty to disclose. As the 
other elements of.deceit were present, the case was without doubt 
rightly decided. It suggesés the query as to whether the court would 
have been willing to Bp. one step further, and hold the defendant liable 
for deceit if he had not put it out of his power to perform, but had 
merely intended not to perform, at the time he made the promise. 


This question has not often arisan, as generally the simpler remedy 
is to be obtained in an action of contract. Butit becomes material 
in cases where, for one reason or another, itis either inexpedient or 
impossible to obtain redress in the latter form of action. What little 
-authority there is in point isin conflict. The latest treatise on torts 
contains an assertion to the effect that an action of deceit does not lie ` 
for failure to perform a promise, though the promisor never intended 
to perform, and the promisee has altered his position and suffered 
damage. 1 Jaggard on Torts, 583. _And the view that such an Act 
is not fraudwent has been taken by a few Courts. Fenwick v. Grimes, 
5 Cranch C. C. 439; Banque Hranco-Hgyptienie v. Brown, 34 Fed. Rep. 
162, 192. On the other hand, itis generally held that preconceived 
design in a buyer not to pay for the goods is such fraud as will vitiate 
the sale. (See the exHaustive opinion of Doe, J. in Stewart v. Emerson, 
52 N. H. 301). And in other cases a promise made without intent to 
perform, merely to induce some Act on the part of the promisee, has 
been held fraudulent. Dowd v. Tucker, 41, Conn. 197; Goodwin v. Horne 
60 N. H. 485. 
°” The simple question, apparently, is whether there is any misrepre- 
sentation of a present fact. As a promise relates to the future, Courts 
have jumped at the conclusion that there is none. Buta promise to 
do an Act in the fature certainly carries with it a representation of 
present intention to perform, just as certainly as the promise in Taber 
. v. Hicks included a representation that the promisor had not put it ont 

of his power to perform. And that a representation of present intention 
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is a statement of fact which has rarely. been. disputed since Bowen, L. J., 
declared, in Edington v. Fitzmanrice, Ta. R., 29.Ch Div. 459, that 
“the state of a man’s mind is as much a fact as the state. of his diges- 
tion.” {f, then, this misrepresentation of a present fact is. accompanied 
by the other elements, of deceit, it seems clear on principle that the 
action should be allowed. See 1 Bigelon on Fraad 484, whether or not 
it would be expedient in practice is quite another question,—Harvard 
Law Review. 


oy 
Oarriers—Sleeping Car Companies Liability for Money lost by Pas- 
senger.—The plaintiff sues the Pullman Compary for a sum of money 
lost at night while he was a passenger on one ,of its cars. Held, the 
company’s duty is to maintain such a watch “as may be reasonably 
necessary to secure the safety” of sugh of the passenger’s goods as are 
properly in his possession as a traveller. If the loss occurs while the 
passenger is asleep, the burden is on the company to prove such cases, 
Kaka. P. P. C. Co., 23 S. E. Rep. 186 G. A. 


oer since sleeping cars have been in general use, the courts with 
almost uninterrupted regularity have decided that inasmuch as the 
sleeping car companies are neither inn-keepers nor common carriers, they 
are not under the extreme liability attaching to these occupations, P. P. 
C. Co., v. Smith, 73, Hl, 360; Blum v. S. P. P. C, Co., 1 Flippin, 500 ; 
Lewis v, N. Y. P. C. Co., 143 Mass, 267. The Georgia Copst discusses 
the relationship of the company to. the passenger on its own merits, and 
notwithstanding the necessity which the sleeping car has become, the 
defenceless condition of the passenger, and the consequent resemblance 
to that state of facts which developed the heavy responsibility of the 
inn-keeper reaches the same conclusion as the case cited. The single 
case opposed to the current of authority is P..P. Co. v. Lowe, 28 Neb. 239, 
holding the company an inn-keeper ;—Harvard Law Review. 


Conflict of Laws— Foreign Judgments—Conclusiveness.—Held, eJudg- 
ments rendered in France, by whose laws judgments of the United 
States Courts are reviewable on their merits, are not conclusive when 
sued upon in the United State, butare only prima Facie evidence-of the 
' justice of the plaintiff's claim (Fuller C. J. Harlan, Brewer, and Jack” , 
son J. J. dissenting.) Hilton v. Gurjot, 16 S, C. R, 139, 
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- The case presents a fundamental question, and ole likely -to occur 
very often. The decision, therefore, is of more than ordinary import- 
ance. On strict common law principles it can hardly be supported. It 
has long been settled that our courts will respect and enforce” private 
rights acquired under foreign laws, and it is difficult to see why a right 
acquired under a foreign judgment does not come within the category. 
The fact that France does not recognize United States judgments as 
conclusive would séem. to be a political- argument, rather than d- -legal 
ground, for refusing to recognize the judgments of France.. It presents 
a` question of the comity of nations. The court falls, into the error of 
supposing that comity means reciprocal courtesy. If, comity is a part 
- ‘of the common law, ug we believe it tobe, the, courts have no discretion 
to apply it in one way to one country and in another to another country. 
The dissenting opinion of M. Chief Justice Fnller seems entirely sound. 


The decision follows the rule Adopted ‘in most of the Continental 
countries, and which was formerly the rule in England. Roach v- Garvan 
1-Ves. Sr. 157 ; but has-since been disapproved by the English courts, 
which’ now hold that foreign jndgments are impeachable only on the 
ground of fraud or lack of jurisdiction.. Nonvion v. Freeman, 15, App. 

cases 1,9; Goddard v. Gray, Li R, 6 Q. B, 189—148. Some of our State 
` courts‘are in accord with the modern English doctrine, and treat foreign 
judgments as conclusive Dunstan v. Higgins, 138 N. Y. 70° (1893), Rankin 
v. Goddard, 55 M, 389; Baker v. Palmer, £3 Til, 568. aroari Law ° 
Review." ; 
~.’ 
rž i 

Conflict of Laws— Foreign Judgment—Service of Process.— A defen- 
dant who is duly served with process while temporarily in Sweden, and 
who. appears by Attorney, is amenable to the jurisdiction of its courts, 
and ‘a judgment against him will be enforcéd in the courts of England. 
Carrick v. Hancock, 12 The Times Law Rep. 59. 


A foreign judgment in personam obtained without service of process 
on the defendant is internationally invalid, but if the defendant appears, 
though under protest, any judgment will be enforced by the courts of 
his d8micile if the court of original judgment has jurisdiction. Voinet' 
v. Barret, 58 L. J. Q. B, 39, Boissiere § Oo. v, Brockner § Co. 6.— 
Times Law Report, $5. 


The court holds also that the duty of allegience correlative with the 
protection given by the state to every one within jts territory, and that a 


PARTAL] THE MADRAS LAW. JOURNAL. ` l “85 
valid service. of process may be made -upon a defenJint-as‘soon’ as he 
enters the couutry; :irrespective of the time he’ intends to remain :—The 
Harvard Law. Review. r a = ee 


a fags 1 Ka 
: Bquity —Assignment for Benefit of Oreditors—Marshalling Assets ; —_ 
Where a debtor, made a general assignment for all his creditors, it was 
held that a creditor whose debt was “partly : secured by a lien on specific’ 
property could recover from the assignee on the basis of his whole debt 
withont deducting the amount which he would realize. on his seperate 

lien,’ Winston v, Biggs 23; 5. E. Rep. 316 (N, OS 

In many States a wa creditor is allowed to receive a dividend 
‘only upon the balance remaining uppaid after exhausting his security, 
; Wurtz v. Hart 13 Iowa, 515; National Union Bank v, National Mechanics 
: Bank, 30 A. R, 913 (M); Merchants Bank y, Eastern Railway Company, 

124 M 518, The prevailing view,however, i is in accord with the principle J 
case, Allen v. Danielson, 15 R, I. 481: West v. Bank of Rutland, 19 Y7 ^` 
403: Paddock v Bates, 19 1. S. 470; Moses v:- Ranlet, 2 N. H. 488; 

Graef’s Appeal, 78 P. P. St. 146; Kellock’s case, L, R, 3 Ch. App. 769. 

These latter cases, it is submitted, are correct, resting on the theory that 
the security is something collateral and does not reduce the debt, but 
‘only secures the creditor pro font: in case the debtor cannot pay.— 
Harvard Law Review. i 


Equity—Stuute of Limitations— Mistake.—The plaintiff in this claims 

under a will which was discovered. twenty years after the testator’s pro- 
l perty had been distributed among his next of kin. - Hdd, that the action 
was not barred, since there was mutual and blamélessmistake. eset de 
A’dinr. v. Smith’s Ber, 23 S. E, Bop 235 (V.)- 


In this country the statute of ETAR ER as, Stars in vegnity 
as well as law, .ex sao vigore, -But where through- fraud or mist&ke it 
would be inequitable to permit it to bar the suit, Courts of Equity inter- 
pose, as in England. Fraud and mistake come within the same rule. 
Brooks Bank et alv. Smith, 2 Younge and Cook 58; Hough v. Richrdson 
8. 650 ; 2 Story,.659 ; sued s Equity J maaspeudenics § 1521 A —Harvara 
Law Review. : 
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` Bvidence—Insanity.—Defendant was indicted fof burglary; plea 
insanity. Held, that evidence by the prisoner’s mother that she had l 
another son, an imbecile from birth, should be admitted. Schaeffer v. 
State, 32 S. W. Rep. 679 (Ark). 7 


The court cites People v. Garbutt, 17 Mich 9, as directly in point, and 
the decision follows the weight of authority in this connexion. Such 
évidence of a family trait is cumulative, and is only admissible in con- 
| xection with and in support of other evidence tending to a direct proof 
of'the same fact. , This the court recognized in the present case. See ' 
Snow v. Bentun, 28 J. 36; People v. Smith, 31 O 466; and Whaton 
and Stike’s Medical-Jurispridence, Ss. 375, 377— Harvard Law Review. 
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CONFESSIONS IN CRIMINAL LAW—INDIAN 
EVIDENCE ACT'S. 30: 


When more pefsons than one are being bried jointly for the same 
offence, and confession made-by one of such persons affecting himself 
and some other of such persons iseproved, the Court may take into con- 
l sideration such confession as against such other person as well as 
„against the person who makes the confession. ; 

Made :—Garth C.J. appears to have been of opinionin Empress 
: v. Ashootosh Chucker butty, 1878, LL.B. 4 C. 488, that a confession 
. under S. 80 must not be one made at the trial, for he says at 
-` p.488 :—“ The word ‘proved,’ in S. 30 must refer to a confession 
. - made before hand.” In: -Imperatriz v. Tanyavalad Shivan, 1890, 
<- 14 Mo. Jur N.S. 516, it was held that 5. 30 is not ta be read 
. as if the words “ at the trial’ were: suerte _aftér the word 
` « made,” and the ‘word “recorded” substituted for “ proved,” that, 
- therefore, a confession made at any time by one of several accused 
persons, under a joint trial for the same offence, can be taken into 

consideration under 8. 80 as against the other accused persons. 
. The facts of the case are not set forth; but if the confession was 
made before the trial, and if it was contended thatit was not within 
S. 30 because not made at the trial (and this appears to have 
been the case from the words “ made at any time”), and that 
S. 80 was restricted to confessions made during the trial, this 
case is opposed to the view of Garth. C.J. If, however, the con- 
fession was made during the trial, and it was sought to admit it on 
that ground, the ruling would favor the opiniog of Garth, C. J; but 
then the - words of the judgment “ made at any time” would have 
_ to be read as'“ made at ‘any time before”: a construction hardly 
possible. In no reported case has it ‘ever been objected to the 
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‘admissibility of a confession that it was made at the trial. In ~ 
Empress v. Chandra Nath Sirkar, 1881; I. L. R., 7 ©. 65, and 
Empress v. Lakshman Bala, 1882, I. L. R., 6 B. 124, the objec- 
tion to the reception of the confessions akon and recorded by the 
Sessions Judge at the trial was not to the fact of their having been 
made atthe trial, put to their not having been “proved.” The 
Criminal Procedure Code of 1882 (S.S. 842, 364, corresponding 
with Act X of*1872, S.S. $45, 346) allows the examination of the 
accused at their trial, and requires the Court to take down their 
confessions: and it is an eyery-day practice to record confessions 
at the trial, and take them into consideration, under Section 30, 
against the co-prisoners. l 


= Confessions made at any time- botore trial are admissible under . 
S. 30 (Vide Empress v. Ashootoshe Chuckerbætty and Imperatria v. 
Tanya, Supra), whether made befêré or after being accused of or 
charged with an offence, no restriction such as that it must be made 
after accusation or charge, is to be found in the section itself : and 
having regard to its principle, it is evident that a confession made 
before accusation or charge is within it, as the guarantee sought for, 
as its basis, exists independently of the time of making the confession, 
whether before or after accusation or char “ge. Of course Queen Em- 
press v. Jagat Chandra Mali, 1894 I. L.R., 22 C. 50, does not 
really decide that a confession, to be taken into consideration 
under S. 30, must be made after accusation. V’s statement of 
27th February, was nota confession but an admission, and hence 
was not evidence against J, nor was it evidence against herself 
under S. 162 of the Criminal Procedure Code, she being then a 
‘witness, though it would be otherwise admissible under the Evidence 
Act (8. 25). Hex statement of 2nd March was a confession. 
‘The language of the judgment must be taken with reference to 
the facts of the case, and not to imply that if V. had been an 
accused person atthe time of her first statement of 27th February, 
it would have been admissible. 


“Ib is not necessary that a confession, to be taken into considera- 
tion, should have geen made in the presence of the co-prisoners 
against whom it is offered in evidence. S. 30 provides that when 
a confession made by one prisoner is proved, it may be taken 
into -consideration as against any other person tried jointly with 
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“him, but it is rot enacted that a confession anah have been ‘made 
in the presence of that person (High Court Pro: 31st July 1885. 
Weir 3rd edition 499). Provived a confession is duly proved after- 
wards) it is immaterial whether or not the co-prisoners were present 
at the time of making it. The cases Empress v. Chandranath 
Sirkar and Empress v. Lakshman Bala are not opposed to this view. 
There the confessions were objected to not merely because théy 
were made during the absence of the co-prisonersy but because 
they were not afterwards “ proved ” in any way, nor was opportunity 
given the co-accused to know what had been said against them, so 
as to deny them. But it was admitted, tacitly in the first, and 
clearly in the second case, that S. 30 allowed confessions to be 
used against another prisdner though made tn his absence, provided 
of course it was brought to his notice or otherwise “ proved.” In 
Queen Empress v. Bepin Biswas? 1884, I. L. R., 10 C., 970, it was 
indeed said that confessions of two of several accused persons made 
in the absence of the others are of no weight ‘against the latter. 
The confessions were made before the Magistrate, but it does not 
appear from the report whether they were proved at the trial. If 
they were proved at the trial, it is irreconcilable with the above 
rulings; but if not, then it falls within the class of cases to which 
the two preceding ones belong and is not inconsistent. It should 
also be borne in mind that it does not decide such “ confession to 
be absolutely inadmissible, but that they are of “ ps weight.” 


Proved.— When a confession has to be used for the purposes of 
S. 30, the person to be affected by it has a right to demand that 
it be strictly proved and shown to have been, in all essential respects, 
taken and recorded as prescribed by law (C.P.C., 1872, S. 122, 
now Act. X. of 1882, 9. 164) isin manner by, Ss. 345, 346 (of 
Cr.P.C., 1872, now Ss. 342, 364), (Queen v. Ohunder Bhattacharjee ; 
1875, 24 W.R., 42). 


When a confession is taken in the absence of the other 
prisoners and the latter have no opportunity of denying or gven of 
knowing what their fellow-prisoner has said, e.g., when it has not 
even been read over to them afterwards, it cannot be said that the 
confession has been“ proved” ( Empress v. Chandr anath Sirkar, 1881, 
LL.R., 7 C. 65, Empress v. Lakshman Bala, 1882, I. L. R., 6 B, 124); 
but if it has been read over to them or in any way ““ proved ” it 
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may be taken into consideration egaet them (Empress v. Laksh- 
man- Bala). a 


Oourt.—The word “Court” in S. 30 means not oply the l 
Judge, in a trial by Judge and Jury, but includes both Judge and’ 
Jury. (Queen v. Narain Tel. to the contrary, overruled’ Timpress. 
v. Ashootosh Chuckerbutty, 1878, I.L.R., 4 Cal. 488). . 

May take into consideration. —The words “ may take ” are 
not intended to be permissive or discretionary, . but imperative. 
Whenever there .is a confession admissible under this section, in 
satisfying the terms of it, the. Cóurt is not at liberty to take it into 
consideration or not,«at its discretion, against the others, but must 
do so though, it may attach no weight at all to it, if it is not corro- 
borated as required by law. The dictum of Phear J. in Queen 
v. Sadhu Mundul 1874, 21 W. R.p 69, seems*opposed to this view. 
But it-was held in Empress v. Rama Birapa 1879, I. L. R., 3 B. 
12, on the contrary, that when more persons than one are jointly“ A 
tried for the same offence, a confession made by one of them, if 
admissible in evidence at all, should be taken into consideration. 
against all the accused, and not against the. person alone who, o. 
mado it. 


_ We now come to the question of the weight to be attached. fa ' 
the confessions. of co-prisoners as against each other, after their. 
admission M exidenceé ; and it will no doubt depend on the proba- 
ble force ‘of such confession. (1) Jf there is (a) absolutely no other 
evidence in the case, (b) or the other evidence is inadmissible, such a 
confession alone will not sustain a conviction :— (a) In the case in Proc. 
Jan, 24, 1873, 7 M, He. R.Ap. 15, two prisoners were convicted under 
‘Ss. 312, and 203 L.P.C. „ and there was not, as the Court observed, a. 
particle of evidente-against the 2nd prisoner, except the confession 
of the co-prisoner. It was held to be a case of no evidence, and 
the conviction was set aside, This ‘case was followed by the same 

` Court in Regina v. Ambigara Hulagu, 1876, I. L. R., 1 M, 168. 
So.else it was held in Empress v. Bhawani, 1878, I. L. R., 1A, 664. 
and Empress v. Ram Chand, 1878, I. L. R., 1 A, 675, that a convic-- 
tion of a person who i is being tried together with others for the- 
game offence cannot proceed merely on the uncorroborated state- 
mentin the confession of one of, such other persons, and there- 

` existing against the appellants no other evidence than such state-- 
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ments, ‘the contiction was in both caseg get- aside.: The. same 
principle was laid down by a Full Boreh of the Calcutta High 
Court in Empress: v. Ashootosh Chuckerbutty .1878,-I. L. R., 4 O, 
483, where there was no other evidence against two of the prisoners 
except ‘such ‘confession. It was held. that-the confession of a 
prisoner affecting himself and another is , when duly proved, ad- 
missible against both, but such sécond person cannot, when it is 
uncorroborated as against him, be legally convicted on it. Garth C.J. 
laid down the’ duty of the Court in such cases that no Court ought 
to convict on such “confession alone. A Sessions Judge: trying 
such a casé before a Jury, ought to direct an acquittal. If a 

prisoner were convicted on such “evidence, whether by Jury or 
otherwise, and were to appeal to this (High)* Court, the conviction 
ought ‘to be set aside, (Ib. p. 490. ) 


The Bombay High Court hag also decided - similarly i in Gen 
Emprêss. v. Khandia Bin Pandu, 1891, I. L. R., 15,B. 66. ‘There 
is thus a complete unanimity of opinion in the eeval ‘High Courts 
upon this point. (b). Where the. only evidence against the 2nd. 
prisoner was a confession made by the Ist prisoner, and a statement 
made by the 2nd prisoner to the Ppolice,—held that the statement 
of the 2nd prisoner being inadmissble, he could not be convicted 
“solely on the evidence of the Ist prisoner (Regina “ v. Ambigara 
Hulagu, 1896; I. L. R., 1 M, 468): 7 


The | reasons for this rule are (i) S. 30 ‘of th®Bvidence Act 
is an exception, and, its wording shows that the confession „is 
merely to be an element in the consideration : of the evidence. 
(Proc. 24, Jan 1878, 7 M, H. COC. R.Ap. 15). In other words, the old: 
law required conviction to be based on other evidence than a cons 
fession of a co- prisoner. S. 80, while allowing such. confession to be 
taken ‘into consideration, does not do away. -with the necessity 
of the other evidence. Then the wording ““ the Court may take into 
consideration” shows it is to be an element in the Kan 
of the ‘evidence. (ii). ‘The confession of a co- ‘prisoner is not “e 
dence” under S. 32, hence cannot alone form the basis of a cone 
viction. There is a conflict of opinion between the several High 
Courts upon this question. In the’ Madras High*Court. it was held ` 
in Proc. 24, Jan: 1878,7 M,H. C. R. , Ap. 15, that aconviction. founded 
on such confession alone, was a case of “no evidence.” In Queen-Em-. 


preši v. Kaliyappa Goninden 1883, Weir 8rd EÈ 494, it was said that 


`~ 
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although confessional statements may be considered.,. ... they cannot 
be accepted as evidence of any fact necessary to constitute the 
offence. It was held in Imperatriæ v. Bayagi Rom Andu, 1886, 
14 Indian Jur. N. S. 384, by the Bombay High Court, that the state- 
ment of a co-accused is not technically evidence, within the defini- 
tion given in 5.3. And again in Queen-Ampress v. Khandia Bin 
Pandu, 1891, I. L. R., 15 B, 66., the same court decided that such 
confessions % could be talsen into consideration” against theaccused, 
but that they were not evidence within the definition given in 9. 8, 
and they could not, therefore, alone. form the basis of a conviction. 
The Calcutta rulings are not consistent inter se. In Queen v. Naga 
1875, 28 W. R., 243 Phear J. said “ We find the Legislature avoids 
saying that confessiois of this sort are evidence and may be used as 
evidence, ... it says merely the Court ‘may take into consideration? 
such confession.” The same viewpf S. 30 was taken by Jackson J. in 
Queen v. Chunder Bhattacharjee 1875, 24 W. R., 42, and by Markby - 
& Morris J.J. in Queen v. Narain Tel 1875, (mentioned in I. L, R., 4 
O, 485.) But in Hmpress v. Ashootosh Chuckerbutly, 1878 I. L. R., 
4 0, 483, the Full Bench laid it down that the confession of a co- 
prisoner is “ evidence” for the purposes of 8. 30, though they do 
not appear to hold that it is so according to the definition of “ evi- 
dence” inthe Evidence Act itself. (iii) But regarded even as evidence’ 
and takgn at its highest value, viz, where the confession implicates 
oneself more than another, the guarantee flowing therefrcm is far 
too weak to found a conviction upon it alone ; hence corroboration 
should be required in every case. The degree of corroboration 
required will depend on the comparative probative values of the 
different kinds of confessions, and will be greatest in the case of 
confessions implicating co-prisoners more than the maker (iv). 
If instead of being the statement of a fellow-prisoner, it had 
been evidence given on oath and examined as a witness in 
the case, ib would not have-been any thing other than the 
evidence of an, accomplice, which generally requires corrobora- 
tion*to make it trustworthy, (Queen v. Mohesh Biswas 1873, 1 
G. W. R., 16, Queen v. Sadhu Mundul 1874, 21 W.R., 69, 70, 
Regina v. Malapa Bin Kapana 1874: 11 B, H. ©. Ri, 196. 
Empress v. Ashootosh Chuckerbutty, 1878 : I. L.R., 4, C, 483), 
and if the testimony of an accomplice, given before the Court under 
process of careful examination and capable of being- tested by 
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cross-examinatiofi, is yet, by its nature, such that, as against 
an accused, it must be received with caution; still more so must 
the confession of a fellow-prisoner, which is only the bare statement 
of an accomplice limited to just so’ much as the confessing person ` 
chose to say and guaranteed by nothing execpt the peril into whick 
it brings the speaker, and which it is generally fashioned to lessen ? 
(Queen v. Sadhu Mundul, 1874, 21 W. R., 69; Queen v. Naga 
1875, 28 W. R., 24; Empress v. Bhawani31878 I. L. R.,1 A 664: 
Empress v. Ashcotosh Chuckerbutty, 1873, I. L, R., 4 Č, 970; Queen 
Empress v. Bepin Biswas, 1884 I. L. R., 10 C, 970: Queen Empress 
v. Dosa Jiva, 1880 I. L. R., 10 B, 231; Queen, Empress v. Krish 
nabhat, 1885 I. ©. 818; Queen Empress v. Ram Saran, 1885 I. L- 
R,, 8 A, 306 ; Queen Empress v, Alagappan Bali, 1886 Weir 8rd Ed. 
449 A ; Imperatriz v. Babaji Bin Lathu, 1886 14 I. J. Ns., 176 ; Im- 
peratria v, Ganapabhat, 1889 14 Ie J. N. S. 20.) Itis true that, in 
strict law, a conviction is not illegal under S. 188 of the Evidence 
Act merely because it proceeds upon the uncorroborated testimony 
of an accomplice, but this section applies only to accomplices as 
such, and not to confessing co-prisoners. Besides the confessions of 
co-prisoners does not stand on the same footing as the testimony of 
an accomplice, but is really lower. (Empress v. Ashootosh Chucker- 
butty, 1878 I. L. R, tC, 483, 494, 486, per Jackson & Ainslie J. J. 
And although S. 114 (C) is a statutory instance where corgobora- 
tion of an accomplice’s testimony is not necessary, “ theres not the 
slightest indication that the Legislature intended in this passage, by 
the term ‘ accounts given by accomplices’ afy other than accounts 
given in due course of examination as witness . . . and the mere 
confessions of prisoners. . . donot come within the scope of this 
legislative declaration ‘‘ (per Phear, J. Queen v. Sadhu Mundul, 
1874, 21 W. R., 69, 71; Empress v. Ashootosh Chackerbutty, 1878, 
I. L. R., 4 C, 488, 494, 496, per Jackson & Ainslie, J. J.) 

There is therefore, no express provision in the Hvidence Act 
to limit the operation of therule. In every case the confession of 
co-prisoners, standing alone, are legally insufficient for a convigtion. 


(a). The confessions of co-prisoners, to be rencered trustworthy , 
must be corroborated (b) by independent evidence aliunde, and not 
by the testumony of accomplices or approvers both as to the identity of 
all the persons affected by it and as to the corpus delictt:—(a). For 
the reasons stated above, it is clear that, though admissible under 
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S. 30 and capable of being taken into consideration, no weight can: 
be attached to it, unless it is in the first place, corroborated. The 
confessions of persons tried jointly for the same offence may, by 
S. 30, be “ considered” asagainst other persons, butsuch confessions, 
when used as evidence against others, stand in need of corrobora- 
tion (Queen v. Jafir Ali 1873 19 W. R., 57). In Queen v. Koonjo 
Leth, 1872, 20 W. R., 1, Phear J. said at p. 8 “the confession of 
K of coursercould not Have been legally used against.others at all 
excepting to such an extent as it was substantially corroborated by 
unimpeachable evidence liunde’. The same Judge laid it down in 
Queen v. Sadhu Mundul, 1874, 21 W. R., 69, that a judge should 
charge the jury that mere confessions of prisoners tried simultane- 
ously, which are in°a very qualified manner made operative as 
evidence, are only to be treated as evidence of a very defective 
character, and that they requira especially careful scrutiny before 
they can be safely relied on and that they must be corroborated. 
Phear J. again in Queen v. Naga, 1875, 28 W. R., 24 ruled that 
the confession of co-prisoners cannot under the Evidence Act, be 
treated as evidence of ordinary character not distinguished by any 
special infirmity or qualifications as against other prisoners: but 
that there was sufficient independent corroboration, in the case 
before him of the confessions. All the members of the Full Bench 
| agree mjimpress v. Ashootosh Chuckerbutty, 1878, I. L. R., 40, 483, 
that the confession of a co-prisoner was of no weight unless corro- 
borated. A convictiqn of a person who is tried jointly with others 
cannot proceed merely on the uncorroborated confession of one 
of such other persons (Queen-Hmpress v. Dosa Jiva 1885: I. L. R., 
10 B, 231). In Queen-Hmpress v. Ram Saran 1885 I. L. R., 8 A, 
806 Straight and | Pyr rell JJ. heldthat an accomplice anda co- Sange 
ing prisoner must both he corroborated before their evidence can ` 
be acted on. Where confessions of one of the co-prisoners are admis- 
sible against another co-prisoner the utmost value that can be claimed 
for them is that, if there is other untainted evidence against the 
accttsed, they may be “ considered” together with such evidence. 
(Queen-Empress v. Alagappan Bali 1886 Weir 3rd Ed. 499a). And 
finally it was said in Imperatriz v. Ganapabhat, 1889, 141. J. N. 
S. 20 that confessions of co-accused cannot, though they may be 
taken into consideration under S. 30, be treated as of the same value 
as the evidence of an accomplice ; that in such case the corrobora- 
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tive evidence rhust be more cogent and should be more strictly 
examined by the court than-when an accomplice gives evidence as 
a witness. (b) In the next place, the corroboration should be by 
the evidence of independent witnesses, and not of uccomplices or 
approvers. If instead of being the statement of a fellow prisoner, 
it had been given on oath and subject to cross-examination, it 
would generally require corroboration derived from evidence 
which is independent of accomplices: but in. reality it does not 
stand as high as accomplice evidence, but is lower, and hence there 
is a greater necessity for independent cgrroboration in the case of 
confessions of co-accused. Besides, the taint t sattaching to such 
confessions is not removed by being doubled in quantity, which 
latter would be the case if the only corroboration is that afforded 
by accomplice evidence (Queen v. Jabir Ali, 1873, 19 W.R., 57; 
Queen-Empress v. Ram Saran 1886 : I. L. R.,8 A, 306.) 


The rale laid down in Queen v. Mohesh Biswas as to the 
necessity of corroboration of accomplice’s testimony by independent 
evidence applies, a fortiori, to the confession of coprisoners. Accord- 
ingly Phear J. held in Queen v. Koonjo Leth 1878, supra that corro- 
boration of the confession of co-prisoners by independent testimony 
was necessary. In Queen v. Sadhu Mundul, 1874, 21 W. R., 69, 
the confession of the prisoner was borne out by the tespiemony of 
the approvers but the court acquitted the accusedshere being no 
independent evidence as to identity. Soalsp in Regina v. Malapa 
bin Kapana, where the only evidence was that of the approvers and 
a coufession of a co-prisoner and nothing more, the Bombay High 
Court set aside the conviction. The prisoners D & S against 
whom there was no other evidence but that of an approver and 
the confessions of the co-accused, were similarly acquitted in 
Queen v. Batjoo Chowdhary, 1876, 25 W.R. 48, on the grounds of 
absence of independent corroboration of the approver and co-accus- _ 
ed. Jardine J.in Queen Empress v. Dosa Jiva, 1885, I. Lu. R., 10 
B 231 and Straight and Tyrrell J.J. in Queen Empress v Ram Suran 
1885, I. L R., 8 A 306, expressed opinions to the same effect that 
a confessing prisoner must be corroborated by indgpendent evidence, 
And the Madras High Court said in Queen Empress v. Alagappan 
Bali, 1886, Weir, 8rd Hd‘ 499 A, that if there is other untainted evi- 
dence against a prisoner, the confession of a co-prisoner may then be 
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“considered ” against him. The principle of sub-rult (b) -has there- 
fore, received the judicial imprimatur of each of tho High Courts. 


(c) Further, the corroboration must be as well in respect of the 
identity of all the persons concerned, as of the corpus delicti. The. 
question is not whether the story is generally true, but whether 
it is; true on the particular points which affect the persons accused by 
them, because it is just at those points that the reason for suspicion 
and uncertaifity comes itto force (Queen v. Mohesh Biswas supra 
at p. 21). In Queen v. Sadhu Mundul, 1894, 21, W. R., 69, the 
approver and the confessigg prisoner both agreed in representing 
the accused, S, as having throttled the deceased, and the medical 
evidence shewed death by strangulation; but it was held that the 
latter only proved the ‘account of the mode of death given by these 
two to be correct, but did not in any way prove that S. was the 
person who caused the death. Se also, in Regina v. Budhu Nankw 
1876, I. L. R., 1 B, 475, the conviction was based on the testimony 
of two approvers not corroborated as to the identity of the ap- 
pellants except by the confessions of other prisoners, and hence 
the appellant was acquitted. Where two prisoners pledged a bar 
of gold, and one of them, in his confession, asserted that it was 
procured by melting jewels obtained in a dacoity, and there was 
no other evidence to connect the other prisoner with the offence, 
it was held that though confessions made by accused persons may 
be considered ag against persons tried-together, they cannot be ac- 
cepted as evidence of any fact necessary to coastitute an offence. 
(Queen Empress v. Kaliyappa Gounden 1888, Weir. 8rd Ed. 494). 
In Queen Empress v. Dosa Jiwa, 1885, I. L. R., 10 B, 231, the pri- 
soner was released, as “the confession is not corroborated by any 
independent evidence to show that the appellant was one of the 
house-breakers.”* So also in Queen Empress v. Ram Saran, as there 
was no independent corroboration of the confessing prisoner and 
the accomplice to prove that the three appellants were actually 
engaged in the murder, the Court acquitted them upon that 
ground. ‘The accomplice and, therefore, a fortiori, a co-confessing 
prisoner must be corroborated not only as to one but as to all 
the persons affected by his evidence ; corroboration of his evidence 
as to one prisoner-does not entitle his evidence against another to 
be accepted without corroboration (Queen Empress v, Ram Saran 
1885, I. L. R, 8 A, 306.) 
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The important question now arises, what independent evidence 
is legally sufficient corroboration of the confessions of a co-prisoner 
so as to entitle proper weight to be attached to the latter and to 
justify the Court in accepting them as true, and acting on them? 
Being evidence of a very defective character, they require es- 
pecially careful scrutiny before they tan be safely relied on (Queen 
v. Sadhu Mundul 1874: W.R. 69; Queen v. Naga 1875, 23 W.R. 
24). In such cases the corroborative ‘evidence must be more 
cogent, and should be more strictly examined by the Court than 
when an accomplice gives evidence ag a witness (Imperatria v. 
Ganapabhat 1889 14 Mo. J. N. S. 20; Vide also Queen v. Sadhu 
Mundul). There igs no doubt as to the sufficiently corroborative 
character of the testimony of independent eye-witnesses or of 
confessions made by, the accused, in addition to confessions 
by the co-prisoner implicating dim, but the difficulty arises in 
cases of circumstantial evidence. What is the precise test of suffi- 
ciency of corroboration when it consists of circumstantial evidence ? 
What must then be the nature of the corroborating facts? 
No clear and definite rule has been laid down. In Queen v: 
Chunder Bhattacharjee, 1875: 24 W.R. 42, Jackson J. seems to 
have thought that if the other evidence “tended to criminate?’— 
though apparently not sufficient, per se, to support a conviction 
from the confession of co-prisone rs—it was sufficientyebrroboa- 
tion. A similar view seems to be indicated in Impeutri« v. Bayagi 
Rom Andu, -1886 141. J. N.S, 348. Bhear J. went a slight 
step further in Queen v. Naga 1875 and was of opinion that where 
the circumstantial evidence constituted “a very strong ‘prima facie 
case” it was sufficiently corroborative. Garth O. J. in Empress v. 
Ashootosh Chuckerbutty, 1878, I. L. R., 40, 483, did not commit 
himself to any particular test, but was content with remarking 
that it must depend on the circumstances of each particular case 
how far any corroboration wauld be sufficient, coupled with the 
confession, to convict a prisoner; but Jackson and MacDonell J.J : 
went further again than the Court in the other rulings abovemen- 
tioned, and held corroboration by circumstantial evidence not to 
be sufficient “unless the circumstances constit@ting corroboration 
would, if believed to exist, support a conviction.” 


The decided cases appear to be explicable according to each of 
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the above tests, and may be thus summarized with reference to 
the sufficiency of particular classes of facts as corroboration :— 


(a) Confessions—(i) confessions of the accused, in addition to 
confessions of co-prisoners implicating him, held most effective 
corroboration of the latter, Queen v. Jafir Alip. 59, 60; vide. Queen 

. v. Baijoo Chowdhry p. 44.as to prisoners P, 5. A & B, where, how- 
ever, the confessions of co-prisoners were held inadmissible; 
Imperatria y. Bayagi Rom Andu, 1806 pro tanto, (Queen v. Jafir . 
Ali p. 60; Queen. v. Baijo Chowdhry, pp. 44, 45.) j 


(ii) If the recorded Confession of the accused is inadmissible, 
- evidence of the magistrate as to fact of confession having been made 
to him would be cotroboration of the approver or confessing prisoner 


(Queen v. Jafir, Ali p. 60). 


` (6) Possession or Discoverfof Proper ty (&) On char rge of theft 
dacoity, dishonestly receiving. 


`. (i) Possession of property, idane to be stolen property, 
by, or discovery of the same in the private or secluded premises of 

“the accused, shortly after the offence, if clearly proved, and not 
otherwise explained, and hence not:ambiguous, held sufficient: cor- 
roboration of approvers-or confessing prisoner (Queen v. Jaffir Ali, 
pp. 59, 60, as to 2nd prisoner; who himself dug up from ground cer- 
tain arthelgs proved to have belonged to deceased ; Queen v. Naga; 
‘Queen-Empress. Ram Saran). 


(ii) If identificatien of property found or discovered as that 

*.  gtolen is untrustworthy, it is no corrobortion of confessing prisoner, 

Queen v. Koonjo Leth. Where a box was one of common description 

and identification of it was incomplete, held it was impossible to 

rely on itas corrbgrative of confessing co-prisoner (Queen v. Chunder 

Bhattacharjee). Where there was no identification of a gold bar 

pledged by the accused as that obtained at dacoity, except the con- 

fession of co-prisoner, held, confession not corroborated (Queen- — 
Empress v. Kaliyappa Gounden). 

(iii): Discovery of property alleged to be proceeds of dacoity 
with murder shortly after, bnt under suspicious circumstances, and 
further no identification of ‘property produced in court as that 
taken out of the tank, held to be insufficient corroboration to support 
the-evidence of approver andthe confession of co-prisoner (Queen v. 


PART I1.) THE MADRAS LAW JOURNAL. 99 


Jaffir-Ali p. 58) ; absence of formal proof that a box was found in 
premises of the accused, held unreliable to support co-prisoner’s con- 
fession (Queen v. Chunder Bhattacharjee). 


(iv) Alleged discovery of property shortly after dacoity with 
murder in a tank near the house of the accused, but open and accessible 
to anybody, held not to be sufficient corroboration of accomplice and 
confessing prisoner, so as to show that accused was goncerned in 
the offence. (Queen v. Jafir Ali p 08.) Finding of stolen pro- 
perty in a stack of the accused, when it is admitted that it might 
have been placed there without his knoWledge by those who car- 
ried it there, held not corroborative of approver to show accused 
was one of the dacoits (Queen v. Hardewa). The finding of 
stolen property in a shed belonging to accused, but which is situate 
above a mile from hi’ house, is ean ambiguous circumstance, as 
others besides the prisoner, had access to the place, and does not 
corroborate accomplice or confessing prisoner (Queen-Empress v. 
Krishnabhat.) 


(v) Mere production of stolen property by accused, some months 
after commission of crime, not sufficient corroboration of the confes- 
sion of the other prisoner to prove that offence (house-breaking) 
with intent to commit theft was committed by the accused, this 
act being in itself ambiguous, and not inconsistent with seb theory 
of innocence (Queen Empress v. Dosa Jiwa). r 


(b) On a charge of murder or other injuries to the body. The 
possession of property taken from a murdered personis not adequate 
corroboration of the evidence ofan accomplice or confessing prisoner, 
charging such person in possession, with participation in the 
murder; though it would, no doubt, be corroboiitive of evidence 
that prisoner participated in a robbery, or that he had dishonestly 
received stolen property (Queen Empress v. Ram Saran). 


(c) Other facts. 


o 
(I) Absence from home on night of murder, held some slight 
corroboration (Queen v. Jafir Ali. 59); but held no legal corro- 
e 


boration in Queen Empress v. Bepin Biswas), 


(Il) Sudden disappearance after the day of the crime, held not 
of much corroborative weight (Queen v. Baijoo Chowdhry). 
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(IIL) Presence in company of other accused on tHe day of pledg- 
ing gold bar, not sufficient corroboration of co-prisoner’s confession 
implicating them in a dacoity (Queen Empress v. Kaliyappa). Pre- 
sence on the day the deceased was last seen, of all prisoners together, 
near the place where the body was afterwards found, not sufficient 
corroboration to implicate them in the murder (Queen Empress 
v. Ram Saran). 


(IV) Medical evidence showing death probably caused as stated 
by approver and, confessing prisoner is not in any way corrobo- 
rative of their story so fare as ib goes to implicate the accused, but 
only as to the modé of death (Queen v. SadhuMundul). 


(V) Ill-feeling toward deceased is of importance, as: showing 
motive, only if evidence otherwise strong. (Queen v. Baijoo Chow- 


dhry). . 

(VI). Finding of instrument of crime (dao) with marks 
alleged to be blood, a week after, amounts to very slight corrobora- 
tion (Queen v. Mohesh Biswas.) ; 


The only question that now remains is as to the manner of 
taking into consideration the confessions of co-prisoners, or the 
relation in which such confessions stand with respect to the other 
evidence in the case, after they have been sufficiently corroborated. 
In somé the rulings it has been laid down that they cannot be 
used as the ætis of a case, but only as corroborative of other 
independent evidences because they are not ‘‘evidence” (Queen 
v. Chunder Bhattacharjee, 1875), or being “ evidence, ” that they 
are evidence of a vory weak nature (Empress v. Ashootosh Chucker- 
butty, 1878, I. L. R., 40, 483. | 


Per JacksonsMe Donnell & Broughton, J. J.). In other cases, 
they have been treated as the basis of a case, requiring only cor- 
| Toboration. Practically, however, it does not matter whether the 
confession is taken as the basis of the case, or the other indepen- 
dentwvidence ; as, in either case, if the confession is “sufficiently” 
corroborated, the question of a person’s guilt or innocence will 
depend on the whole of the evidence, the confessions plus the other 
independent eivdence. Perhaps legally speaking, the best course 
is to take such confessions after “ sufficient”? corroboration, as one 
element of evidence, and the other independent evidence, as 
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another; and fo discover from the two taken together, without 
considering the one or the other as a basis, whether the inference 
of guilt follows. This seems to coincide with the view of Garth, 
0. J. in Empress v. Ashootosh Chuckerbutty. 


If, however, the one or the other is atall to be taken as the 
basis, convenience and the course adopted in the majority of the 
cases above mentioned, particularly when there is approver or 
accomplice'testimony, suggest making the confession the basis or 
the starting point, and then considering how far the independent, 
direct or circumstantial evidence bears iteout. But this is a matter 
not of law but only of convenience. = 


(8) The confessions of co-prisoners cannot be used as corrobora- 
ting in any way the evidence of accomplices or approvers either as to 
identity of the persons* charged, or as to the corpus delicti. The 
reasons for this rule are (1) that the corroboration, which is needed 
to make the testimony of an approver-witness trustworthy, should be 
corroboration derived from evidence which is independent of 
accomplice and not vitiated by the accomplice character of the 
witnesses (Queen v. Mohesh Biswas 187319 WR. 16 21; Regina 
v. Malapa Bin Kapana 1874, 11 B. H, C. R. 196; Queen Empress 
v. Krishnabhat, 1885, I. L. R., 10 B., 319; Queer Empress v. Ram 
Saran 1885, I. L. R., 8 A, 306) ; but the confession of a co-prisoner 
if given on oath and subject to cross examination, would be evi- 
dence of an accomplice, and is really evidence inferior to that of 
accomplice; hence it cannot be corroboration of accomplices or 
approvers. (ii). that the tainted evidence of an accomplice or 
approver is not improved in value by a tainted confession. Queen 
v. Jafir Ali 187319 W. R., 16; Queen v. Batjoo Chowdhry 1876 25 
W. R, 43; Queen Bmpress v. ‘Ram Saran, 18% I. L. BR. 8 A 
306) and if there are two, it is necessary that both should be cor- 
roborated (Queen Empress v. Rum Saran). 


In Queen v- Mohesh Biswas the approver S, and the confessing 
prisoner, R, both mentioned the co-prisoners M. P. G. and Ð, as 
being the perpetrators of the murder, and represented them as 
engaged in the fields in cutting up and makigg away with the 
body. Phear J said at p.25; “It, therefore, corroborates state- 
ment of S. in those particulars. The question is, ‘does this amount 
to sufficient corroboration, such as will justify us in accepting as true 
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and acting on §’s testimony’ ? On the whole I think not.” So in 
Queen v. Jafir Ali, Glover J held that such confession “ cannot be 
used as corroborating iñ any way the evidence of approvers against 
such other parties” i. e., against the co-prisoners. In Regina v. 
Molapa Bin Kapana 1874, 11 B., H C. R., 195, the Bombay High 
Court also held that the confessiun of one prisoner cannot be used 
to corroborate the evidence of an accomplice against others. The 
Calcutta High Court again laid down the same rule in Quéen v. 
Baijoo Chowdhry, 1876: 25 W. R., 43, a conviction based on the 
testimony of approvers, urscorroborated as to identity of the accused 
person cannot be ‘sustained, and aconfession of co-prisoner im- 
plicating him cannot he accepted as sufficient corroboration of suck 
testimony (Regina v. Budhu Nanku, 1876, I. L. R. 1 B, 475). The 
‘confessions of prisoners are not, as againstetheir fellow-prisoners, 
who were not present when they” were made, such corroborative 
evidence of statement of an approver as would justify a conviction 
of the other prisonersthereon (Queen Empress v. Bepin Biswas- 
1884: I. L. R , 10 C. 970) In Queen Hmpress v. Krishnabhat, 1885, 
I. L. R., 10 B., 310, Jardine J. was similarly of opinion that the 
evidence of an accomplice could not be corroborated by the con- 
fession of a co-prisoner, The Allahabad High Court held in Queen 
Empress v. Ram Saran, “885, I. L. R., 8 A 306, that there must 
be somé-corroboration of an accomplice independent of an ac- 
complice or ofa confessing prisoner, to show that the party 
accused was actualy engaged directly in the commission of the 
` crime charged against them. It was also held in Queen Empress v. 
Alagappan Balt, 1886, Weir 3rd edition 499 a, and Imperatria v. 
Chand Valad Ibrahim, 1888, that statements of a co-prisoner could 
not be used agaimst another tocorroborate evidence of an accomplice. 


As against such other person as well as against the person who 
made such confession. 


A confession by one of several prisoners which is irrelevant 
or istnadmissible under Ss. 24-26, and when there is no “ discovery” 
under 9. 27, is inadmissible under S. 30, and is to be wholly re- 
jected as against doth the-maker of it and the person implicated 
thereby, but itis admissible in favour of the latter Imperatria v. 
Pitamber?Jina, 1877, I. L. R., 2 B, 61. If it is not inadmissible 
under Ss. 24-26, against the maker, it is admissible under S. 30 
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(provided it otherwise satisfies its terms), as well against the 
one as against the other. If, however, it is not within Ss. 24-26, 
but there is discovery under S. 27, then so much of the whole. 
statement as leads immediately to the discovery being made ad- 
missible thereunder, is also admissible under S. 80 against both, 
if itisa “ confession ” on the part of the maker and “ affects himself 
and some other” prisoner, but not otherwise. Suppose A, a prisoner 
says to the police “ I and B (co-prisoner) stole some*goods. The 
goods I stole are in. a certain place?” and the goods are thereby 
discovered. Under S. 27 the only part af A’s statement admissible 
would be, “The goods I stole . : .” (Vide Madras Law Journal, 
1895, Part IV pp. 180 et seg), but this would not be admissible 
under S. 30 against B, as although a “ confession,” it would not 
“affect himself and soge other .. .” If instead of, “ the goods I 
stole . .”’, he said, “ the goods & stole . . .’, and discovery fol- 
lowed, this statement would be admissible against A, under $. 27, 
and would show knowledge on his part of the place of concealment of 
stolen property, but it would not be admissible under S. 80 against 
B, not being a “ confession” by A of his own guilt, nor “ affecting 
himself and some other.” But if A said, “the goods we stole . .” 
when there was discovery, this would be admissible not only against 
A under S. 27, but also against B, under S. 30, as it would bea“ con- 
fession ” by A, “ affecting himself and some other” .. It is only 
a case of this last kind that was in the mind of the Court when it 
said in Empress v. Rama Birapa, 1878, Lali. R., 8 B, 12, A, “if 
the circumstances made it wholly or partly admissible, it ought 
not to have been set aside at all but” weighed for all purposes 
with care and discretion “that is, against both. In the case of a 
confession partly admissible agaiust the matter pader S. 27, it is 
admissible, under S. 80, against his fellow prisoner, only when the 
admissible part is a “ confession ” of the maker’s guilt, and “ affects 


himself and other persons.” 


2 


If the admissible part is a “ confession,” and “ affects ”eboth 
persons, it cannot be first rejected as against the co-prisoner, on ; 
the ground that the whole confession was unduly obtained, and 
then that very part admitted as against the maker, on the ground 


of discovery : but should be admitted, under 8. 39, as against both 
3 ` 
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(Empress v. Rama Birapa), though of course, in taking it into con- 
sideration, no weight would be attached to it, as against the person 
implicated, unless it was “ sufficiently ” corroborated and the mere 
discovery, though it might be sufficient for the conviction of A, in 
the last case abovementioned, would not of itself (apart from evi- 
dence to show the property was found in B’s premises and probably 
put there by him) corroborate A sufficiently as to B being con- 
cerned in the theft. . ii 


An admissiqn, however, as distinguished from a confession is 
not admissible under S. 30 “as against such other person,” but 
only against the pergon who made it.: though it may implicate the 
former fully in the commission of the crime charged against both. 
Queen v, Bakur Khan, 1878, 5 N. W. P., H.C. R., 218, to the 
contrary, is wrongly decided. The only course open to the prose- 
. cution, to make use of D’s kn@wledge of the facts against the 
co-prisoner, was to make him a witness; but his “ admissions ” 
as a prisoner jointly tried was not evidence under S. 30 against B. 


E. H. MONNIER. 
ae a 


EXCEPTIONS TO SECTION 9 OF THE INDIAN 
LIMITATION ACT. 


We have in a former article attempted to show that the 
distinction gondtelly made in the Law of Limitation between 
prior and subsequent disabilities is unreasonable and that all dis- 
abilities whether prior or subsequent may be placed on the same 
footing with respect to any allowance of time that may be made as 
regards the period during which the disabilities last. “The correct. | 
ness of this view is ‘strikingly illustrated by the fact that there is 
an increasing tendency to admit various exceptions to the rule 
enunciated in 8. 9 of the Indian Limitation Act and thus to restrict 
the rule itself in the scope of its operation. In this article we 
propgse to consider the various exceptions to the general rule and 
state the reasons for such exceptions. 


The general wile may be controlled and its application limited 
in various ways. Thus the subsequent event may be allowed to 
suspend the operation of limitation so that the period during which 
the event continues may be deducted in the computation of the - 
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period. The case contemplated in the proviso to S. 9 is a case of 
suspension. Again the subsequent event may operate to interrupt 
the course of limitation after it has once commenced to run ; so 
that a “fresh period may be computed from the date of interrup- 
tion. Between a case of interruption anda case of suspension, 
‘there is this difference. Ina case of suspension, the portion of 
the period that has already elapsed is not cancelled but is retained 
and added on, for purposes of computation, to the period which 
follows the suspension ; but in a case of interruption, the already 
expired portion of the period of limitation is obliterated and a 
fresh period of limitation.is allowed to run from the date of in- 
terruption. Again, the subsequent event may operate to virtually 
extend the period of limitation up to the date when the disability 
or inability to act, may cease. An instance in point is afforded by 
S. 5 of the Act, under which by teason of the Court being closed 
. on the last day of the period of limitation, the period itself is 
extended to the first day the Court re-opens. Again the time 
during which the subsequent event may last, may be excluded in 
the computation of the period of limitation as in the cases provided 
for in S. 18 aid in these cases the period of limitation is theo- 
retically held to run, but the intervals during which the subsequent 
disabling events last are held not to be any portions of the pre- 
scribed period. In these cases, there is practically a suspension of 


the general rule. . Wu 


Let us now pass on to point out the variowfsexceptions. The pro-s 
viso to 5. 9 formulates only one exception to the general rule. It en- 
acts that “ where letters of administration to the estate of a creditor 
have been granted to his debtor the running of the time prescribed 
for a suit to recover the debt shall be suspended while the admini- 
stration continues.” The reason of this exception is explained 
in the case of Seagram v. Knight L, R. 2. Ch., 682. It is founded 
upon the principle that where the liability to be sued and the right 
to sue meet together in the same person, a suit is not possible of 
institution, for no man can take the absurd step of suing himself, 
As Lord Chelmsfordput it in Tophamy. Booth35 Ch., D.607 it is clear 
that where the hand to give and receive is virtually the same, the 
institution of a suit is not possible. The appointment of an admini- 
strator is not by the deceased or any other party but by the Court 

itself. The grant of letters of administration being thus made by 
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an act of law, the debt is not deemed to be extinguished but only 
the remedy for its recovery is suspended during the time the 
administration lasts—see Nedham’s case 8 Co. R. 185 (a) 3, Wank- 
-Jord v. Wankford 1 Salk., 299. The proviso does not make any 
mention of cases where the debtor is the ewecwtor of his creditor 
nor of the converse cases where a creditor or a legatee of a debtor 
becomes the executor or the administrator with respect to the 
estate of the’debtor. How does the general rule stand in these 

cases ? In cases,where the debtor is the executor of his creditor; 
` does time stop from runniag after it has once commenced to run ? 
This is also a cage, where there is the same hand to give and 
receive. A constructive payment may be presumed in.this case 
and the debt due by the executor will remain in his hands in the 
shape of realised-assets of the tgstator—see Brown on Limitation 
p. 468; Banning, p. 248; Williams on Fwecutors Part III. Thus 
where a debtor ‘was appointed one of several executors of his 
creditor’s will but the debtor-executor did not prove the will till 
his debt was already barred by lapse of time, it was held that the ` 
debt was revived by his subsequently proving the will inasmuch 
as that proof related back to the date of the testator’s death 
and he was ‘ordered to account for the sum owing with interest, 
Ingle v. Richards 28 Beav. 361. “ Where a creditor appoints 
. his debtor as an executor and the executorship is accepted, this being 
a voluntary ach Qf the par ties, the debt is extinguished on the 
supposition of its beiag paid by the executor to himself and thus 
becoming assets in his hands for, which he is accountable” —Mitra, 
m., 203. Again the view that under such circumstances the debtor 
c annot take advantage of the Law of Limitation but must hold the’ 
debt due by him as trustee for the benefit of the estate which he 
represents as executor is also amply recognised by the Indian 
Legislature in S. 87 of the Indian Trusts Act IL of 1882. - S. 87 
provides that “where a debtor becomes the executor or other 
legal representative of his creditor, he must hold the debt for the 
ben@it of the person interested therein.” It is thus clear that in 
these cases, the debtor cannot claim the benefit of S. 9 and that 
time even though it has commenced to run can no longer run in 
favour of the debtor-executor. 


The same view is taken in the English Law-as regards the case 
of a creditor becoming the executor of his debtor. It is settled: 
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law that an executor may, in his discretion, pay even the barred 
debts of the testator. The executor is not- bound to take advan- 
tage of the statute of limitations, but may, if he thinks fit, satisfy 
the debt—Norton v. Frecker, 1' Atk:, 526; Williamson v. Naylor 
3 Y & CO, 211 note (a); Williams on Tssubire, 6th ed., p. 1664. 
In Hill v. Walker 4 K & J,:166, Lord, Hatherley, then Vice- 
Chancellor, made the following.-observations on this point :—“ It 
certainly cannot, be considered to be law at the pres8nt day that 
executors paying a debt against the recovery of which the statute 
of limitation might be pleaded as a legal bar, render themselves 
liable to those interested in the testator’s property.” And the 
decisions have even proceeded to the extent of holding the position 
` that an executor may pay barred debts even’ though the personal 
estate of the testator isinsufficient, to pay all the debts with, barred 
and not barred, and even thougle: the consequence of the payment 
might prejudice devisees of real estates by rendering the real estates 
_ liable to those debts: which remain unpaid after all the personal 
_estaté is exhausted and ‘which are therefore thrown upon the real 
_estates for payment and satisfaction—see Lewis v. Rumney L. ` R.. 
4 Eq., 451. It follows as a logical extension of the above doctrine, 
that the executor may pay his own barred debts, that is, barred 
debts due to him from the testator. Accordingly we find that it 
is also settled law that an executor may retain for himself assets of 
< the testator sufficient to pay barred debts when oe to himself:— 
see Stalschmidt v. Lett 1 Sm and. Giff 415; Lourtenay v. Williams 
3 Ha., 539., Coates v. Coates 88 Beev., 249; Hill v. Walker 4K 
and F 166; Thus it is clear that here also the question of the 
further operation of limitation cannot arise even though time has 
already commenced to run. Again the view that where there is 
the same hand to give and receive, the question of the farther 
operation of limitation cannot arise even though time has already 
commenced to run, has also been affirmed to hold good in cases where 
the executor is not an ordinary creditor but a legatee—see Binns 
v. Nichols L.. R, 2 Eq., 256: Adams v. Barry 2 Coll., $90; 
Prior v: Horniblow 2 Y & Coll,-Ex., 200; Banning on Tinia. | 
tion p. 247." And: the same principle has been “held to apply 
to the case of a creditor or legatee being made the adminis- 
trator of his. debtor. In Binns v. Nichols; > Lord Hatherley 
then Vice-Chancellor remarked. “Having. the whole of the 
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testator’ s estate in his hands he could not sub himself, ihe 
legacy was either at home—that is to say, it would have been 
satisfied if there had been assets—or it was kept alive because in 
ordinary circumstances a bill might have been filed to keep it alive ; ; 
but this gentleman the administrator could not have taken so 
absurd a step as to file a bill against himself for the purpose of 
making himself pay his own legacy.” Banning observes, speaking 
of Lord Hatherley’s reasoning: “This reasoning would seem to 
apply wheret he executor is an ordinary creditor of his testator’ :- see 
Rhodes v. Sinethurst 4 Mand W 42” Banning on Limitation pages 
247 & 248. ‘, 


Besides the abové, there are also other exceptions which are 
recognized in the Limitation Act itself. Thus the defendant’s 
absence from British India will Serve to suspend the operation of 
limitation even though time has already commenced to run—see 
S. 13 òf the Limitation Act ; Hanwmanta Raov. A Bowles I. L. R., 8 
B. 561; Beake and Co. v. Davis I. L. R. 4 A. 580, The ruling to, 
the contrary in: Narrongi v. Mugnirwm I.L. R., 6 B. 108 was 
expressly dissented from in both the above cases. Again the fact . 
that the plaintiff has been prosecuting bona fide a proceeding in‘a 
Court without jurisdiction will suspend the operation of limitation 
during the period for which the bona fide proceeding has lasted, 
even though amah has already begun to run—S. 14 of the Act. So 
also, the fact tha an order staying proceedings under'S. 20 of the | 
Givil Procedure Code (S. 14 clause 2), the fact that the commence- 
ment of a suit is stayed by injunction or order (S. 15.) will suspend: 
the running of time even though it has already commenced to run. 
Again in cases where a judgment-debtor has been prosecuting a 
proceeding to sét aside an execution sale, the period of limitation 
prescribed for a suit for possession by the execution—sale purchaser 
will be suspended from running for the time during which ‘the 
proceeding of the judgment—debtor lasts, even though time has 
alre&tly commenced to run—S, 16 of the Act. Buswell observes ; 
““ Another exception arising out of the necessity of the case occurs 
when by act of .lagy, one party is forbidden to sue or the other is’ 
- made incapable of being sued. Thus the running.of the statute 
of limitations is suspended by an injunction against suit. And 
mere irregularity in the granting of the injunction will not-prevent. 
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it from operatig to suspend the running of the limitation ” Limi- 
tation, pages 189,190. Further the closing of the Court is'also 
under certain circumstances recognized as virtually extending 
the operation of limitation even though it has already commenced 
to run—see 5.5. This happens when limitation expires on a 
day on which the Court is closed. In such cases, the proceeding 
might be instituted on the day the Court peropens: 


As affording instances where the course of limitation is actually 
interrupted, we may refer to Ss. 19 and 20 of the Act. In these 
sections written acknowledgments of liability signed by the defend- 
ant or his agent, payments of interest on a debt or legacy by a 
_ person liable to pay or by his agent, part-payments of a debt evi- 
denced by the handwriting of the debtor or his agent, receipt of 
the produce of mortgage lands ky the mortgagee in possession, 
are all recognised as capable of* interrupting time from running 
even though it may already have commenced to run. Indeed the 
subsequent évents mentioned in these sections do, not only, pre- 
vent the period of time from running but actually extinguish it 
and substitute in its place a fresh period of limitation. It is also 
worthy of remark that in spite of the stringent character of the 
rule embodied in S. 9, the benefit of S. 7 of the Limitation Act 
will be extended to all cases of interruption of the course of limita- 
tion. Thus in Venkataramaiyar v. Kothandaramaiyar, I. L. R., 13 
M, 185, a question arose as to how far S., 9 will prevail in the case 
of a subsequent disability or inability on the part of the plaintiff 
when such subsequent disability or inability was not in existence 
at the time when the original right to sue accrued but came into 
existence subsequently and continued at the time when an acknow- 
ledgment within the meaning of S. 19 was made. It was held that 
S. 7 applies to such a case notwithstanding that time has already 
commenced to ran. It is enough if the disability-is in existence at 
the time when a new period of haitatoa not necessarily the original 
period of limitation is reckoned, under provisions like those of S. 19 
of the Act. The Court said: “We do not think that S. 9ewill 
take away this privilege since it is not subsequent disability which 
stops the time from running but the operation of law consequent 
upon the giving of acknowledgment.” 


Does 5, 9 operate during a state of war in the case of contracts 
between the subjects of the enemy states? Hall says that logical- 


a 
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ly, warimplies the cessation of existing intercoursé, a disability on 
the part of the subjects of a belligerent to sue or be sued in the 
Courts of the other, a prohibition of fresh trading or other inter- 
course and of every species of private contract.—International Law, 
3rd. Ed., 888. The Hoop reported in Tudor’s Leading cases Mer- 
cantile aud Maritime Law, 3rd Ed., 922 to 936 ; S. 480 of the Code 
of Civil Procedure. It is also settled law that where the cause of 

action arises before the commencement of the war, the right of suit 
is only suspended and can be asserted on the arrival of peace— 
See Tudor’s Leading cases on Mercantile and M aritime Law, 3rd 
Ed., p. 946; see ‘also Flindt v. Waters 15 Est, 260; Harwer v. 
Kingston 8 camph. 152 ; Eæparte Boussamaker 18 Ves. 71—Per 
Bskine L. C. Buswell writes “ It may be stated to bea settled rule of 
jurisprudence that the operatign of the statutes of limitation is 
suspended during a state of War as to matters in controversy 
between citizens of the opposing belligerents although the limita- 
tion may have begun to run before the commencement of the war, 
and the exception has been adopted and applied by the Courts 
as being within the spirit even though not within the letter of 
the statute.” Buswell on Limitation, page 186 ; Hanger v. Abbott 
6 Wall 532. And at page 189, Buswell further observes: “ It is 
obvious that when the cause of action accrues during the state of 
war, the rule can apply only to such ordinary private transactions 
between the pios as will give the plaintiff a standing in the 
Court of the belligerénts.” 


Again it appears that under the Indian Law, inability to sue 
by reason of plaintiffs absence in a foreign place or by reason of 
his imprisonment or transportation or by reason of his ‘want of 
funds cannot eXtitle the plaintiff to any indulgence. Even under 
the conditions required by 8.7 of the Act such inability to sue 
will not avail the plaintiff. S. 7 confines itself to certain disabilities 
specifically mentioned therein. And the latter part of S. 9 con- 
taifts only a disabling provision and it does not say that prior dis- 
ablities or inabilities will enable the plaintiff to claim any allowance 
of time. See alsqMitra, Limitation 2nd Ed. pages 199 and 200. But 
in England the statute of 21 James I Ch. 16, 8. 7 provides that in 
the case of personal actions, if the plaintiff shall be at the time the 
cause of action accrues, imprisoned or beyond the seas .he may 
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bring his action after the cessation of such inabilities. Also in 
New York, it appears, that the plaintifs absence from his state, 
suspeuds the running of time whether such absence arises before or 
after the cause of action acctues—See Buswell page 155, footnote 
(2). The apparent hardship of the Indian Law cannot however 
be much felt in the face of provisions like those of S. 36,—41 of 
the Code Civil Procedure &c. 


The above are some of the main circumstances which are | 
recognised in modern law as capable of affecting thé course of limi- 
tation, even though time has already commenced to run. It is, 
no doubt, true that it is for the Legislature and’not for the Courts 
to create exceptions to the law of limitation. *“ But,” as observed 
by Buswell, “the tendency of the modern law is to create judicial 
exceptions to the operation of the statute in cases where the cre- 
ditor is stopped from pursuing his remedy ew necessitate rei and 
under circumstances which could not have been anticipated by the 
legislature,” page 185. A 


Lastly, let us apply the general rule under discussion to a case 
of fraud. Can it be said that when once time has begun to run, it 
will continue to do so, notwithstanding the fact that a gross 
fraud has since been practised upon the plaintiff? Itis an axio- 
matic principle of law that no man shall take advantage of his own 
wrong. Are we to allow this axiom of law to be controlled by the 
questionable principle embodied in section 9eof the Indian Limi- 
tation Act? On general reasoning, this question appears to admit 
of a decisive answer. The party guilty of frand should not be 
allowed to count in his favour all that period of time during which 
his fraud continued. And the soundness of this view has been 
expressly recognised and given effect to by the Indian Legislature, 
for instance, in section 84 of the Indian Transfer of Property Act 4 
of 1882. Under such circumstances the plaintiff cannot be con- 
sidered to be guilty of any laches in not enforcing his right in time 
and the conduct of the defendant requires the non-imposifion 
of the penalty attached to lapse of time. Section 18 of the 
Limitation Act does not, however, appear to affowd=a satisfactory 
answer to this question. Where the fraud has resulted in the 
plaintiff being kept out of the knowledge of his right or title as 
against the defendant, the cause of action is postponed to the 

4 
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date of the discovery of the fraud. But where after the right to sue 
has accrued, fraud is practised upon the plaintiff, it appears that 
time will nevertheless run. In other words, in the case of fraud’ 
practised by the defendant, or at his instance, subsequently to the 
date of the accrual of the right of suit, the person guilty of the 
fraud is placed under no disadvantage and his victim is given no 
. compensating advantage. Para. 2 of section 18 may, perhaps, be 
interpreted¢%o contemplate, not only cases where the right to sue has 
_ not yet accrued, but also cases where the right to sue has already 
accrued. The effect of this construction would be that where fraud 
takes the shape of fraudulent concealment from the plaintiff of any 
document necessary to establish his-right, the fact that time has 
already commenced to run will not signify and the period of limi- 
tation will-be reckoned anew from the time when the plaintiff 
first has the means of producing the docitment or compelling its 
production. . It must here be noticed that the effect of this species 


of subsequent fraud is not merely to give an allowance of the period- = 


of time during which the fraud was effectively operating, but to ` 
postpone the cause of action that has already commenced and to 
make it commence from the date of the removal of the fraud in the 
same way as if limitation had not previously, at any time, commenced 
to run in that case. But having regard to the ruling in Lakshmi- 
narasu v. Aukinid, 7 M.H.C.R. 28, that a document which is merely 
useful in evidence is not a ‘ necessary’ document within the meaning 
of section 18, it is doubtful whether any subsequent fraud 
could prevent time from running when it has already commenced 
to run. It is, however, very refreshing to find that so high an 
authority as Buswell is very pronounced in his views on this point- 
see Limitation, section 22, page 32, “ In cases where the party 
defendant has been guilty of fraud upon the complainant by reason 
of which the statute has by its terms become applicable to bar the 
action, the Courts of Equity will notapply the limitation. The 
positive enactment is not allowed to be used against conscience, and 
an equitable tribunal will supply and administer within its own : 
juysdiction a substitute for the original right of which the g 
complainant has been fraudulently deprived.” And we may 

conclude this article with the suggestion that the benefit of section 
18, or any oth&r &ppropriate remedy, might as well be extended to all 
cases of fraud, irrespective of the fraud being prior or subsequent 
to the date of the accrual of the right of suit. oe 


M. K. VAIDYANATHA IYER, 
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* NOTES OF INDIAN CASES. 


Jaganath v. Makund Prasad, I. L. R. 18 A, 37. Relying upon the 
authority of the Privy Council in Tassa Duk Rasakhan v. Ahmad 
Hussain, 201 A, 176, the Allahabad High Court holds that unless evidence 
is given io connect the material irregularity in the conduct of the sale 
with substantial injury, the sale cannot be set aside. ‘Ihe decision of 
the Privy Council is no authority for the position laid down. Neither 
the case in 20 I. A. 176 nor the decisions in McNaughten v. Mahabir 
Prasad Singh, 101. A.,25 and Arunachelam v. Arunachelam 15 I. A., 171 
on which it is based are any. authority for the positioh claimed. S. 311 
is clear that material irregulariy and substantial injury by reason of 
such irregularity should be proved. But we fancy the court may presume 
the connection between the irregalarity and theinjury though the pre- 
sumption is one liable to be easily rebutted if thes injury and the irregu- 
larity are established. ° e 


Ram Niwaz v. Ram diaa I. L. R. 18 A, 49. In this case au 
application for execution within twelve years from the date of the decree 
was struck off by the court and the attachment continued. An application. 
to continue the former made after the lapse of twelve years was held by 
Aikman J. to be barred’ We are unable to accede to this view. There is no 
warrant in the Code for striking off an application. The subsequent 
application cannot be deemed to be an application for execution within 
the meaning of S. 230. It is one to continue the former application 
and it does not fall within the prohibition contained in S. 230., Biswa 
vs, Binanda I. L. R. 10 ©. 416. Ramkripal v. Rugbuari, I. L, R. 6 A. 
269 and Venkat Row v. Bije Singh, I. L. R. 10°B. 108, 


Mukarrah Hussain v, Hurmatun Missa I. L. R. 18 A. 52, 
If a defendant is exempted from the operation of a decree and in 
execution of the decree against others prefers a claim, the question 
arising is not one falling under Section 244. Bene4i J. says that the 
question is not.between the parties to the suit. Shephard J. held in. 
Nagamuthu v. Savirt Muthu, I. L. R. 14 M. that the question was one 
between the parties to the suit, but did not relate to the execution of the 
decree. Whichever view be takon the result is the same that the grder 
does not fall pee S., 244. 


Hurcharan Singh v. Hursingankar Singkal. L. R. 18 A. 59 
The decision in this case may be perfectly correct, but we do not see 
how S. 18. of the code could be held to bar the suit. The court which 
tried the former suit had no jurisdiction to try the subsequent suit, 
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and the language of the Code is “a court of jurisdicfion competent to 
try such subsequent suit.” The error arises out of an attempt to press 
too much into the language of S. 13. The principle of res judicata 
applies to many cases which the language of S. 13 does nòt cover. 
Take an ordinary case of a rent suit in the regular courts. The material 
issue might be whether a valid pattah and muchilikka had been 
exchanged and the decision of a Revenue Court might have settled the 
terms of the pattah for a year; and yet it will be difficult to contend 
that the dicision of the Revenue Court is res judicata under S. 13. 
There is no doubt however that the decision of the Revenue Court is . 
conclusive on the question of the propriety of the pattah. We think the 
Allahabad Court oyerlooked the scope of 8. 13 in its anxiety to 
hold that the rule of res judicata applied. ' 


Nand Kishore Lal v. Ahmad Ata, I. aL- R. 18 A. 69. This 
decision of Burkitt and Blair J*, J. seems open to question. The 
language of the judgment suggests that there is a confusion as regards 
the character of a benamidar; he is regarded as a trustee, as their: 
Lordships speak of the real owner as a beneficiary. If the benamidar | 
were a trustee the legal estate would be vested in him and he would 
undoubtedly be the person entitled to sue. Ifthe mere fact of a pro- 
perty standing in the name of an individual gives him proprietary 
vight sufficient to entitle him to sue, a mere agent is entitled to 
bring a suit for the recovery of property on behalf of the principal. It 
seems to us that the benamidar as a mere name lender cannot sue.. 
There have, no doakk been cases where the benamidar brought the suit, 
the real owner standinesby, the decision in which has been held to bar 
a second suit by the real owner contesting the former decision, But, 
such estoppel is no warrant for the position that if objection is taken to 
the suit of the benamidar he is still entitled to persist in the suit. We. 
prefer to follow the decisions of the Calcutta High Court. Though the 
language of the judgment of the Privy Council Gopi Krist Gossain v. 
Ganga Prasad Gossain, 6 M. I. A., 53 is nob altogether free from 
ambiguity, on principle the Calcutta view appears to be correct. 


Akara Panchaiti v. Suba Lal, 18 A. 83. This decision follows 
the decision of the Full Bench of the Allahabad Court in T. L. R 18, A. 
432. But we are unable to agree with it for we can see nothing in the . 
language of the ‘Srensfer of Property Act, preventing the second mort- 
gagee from bringing a suit for sale subject to the prior mortgage. The 
dissenting judgment of Mahmood J. in that case gives full reasons in 
support of the Madras view. 
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_ The Collector of Muzaffarnagar v. Husaini Begum, 18 I. L. R. 
A. 66. -Itis to be regretted that the Civil Procedure Code contains no 
rules for bringing in representatives where the devolution of interest 
takes place not pending the suit or pending the appeal, butafter the suit 
is disposed of and before the appeal is filed. The person against whom js 
passed the judgment of the Lower Court may die and his representative 
has to prefer the appeal. He cannot then apply to the Court to be brought’ 
upon the record as representative prior to the presentationeof the appeal . 
for, then the time allowed by law for the presentation of the appeal may 
expire. He must present the appeal as the representhtive of the party 
who is dead. It would of course be open to the respondent to raise any 
objection as to his representative title. ; . 


-Queen Empress v. Agha Muhammad, Yusuf I. L, R. 18 A, 88. 
Weare inclined to agree with this decision in preference to that of 
the Calcutta High Court in Prosonna’ Kumar Patra v. Udoy Sant 22 C. 
669 There is a taking of immovable property and we think that it, is dis- 
honest within the meaning of the Code. Because A is indebted to me I 
‘have no right to take any other property.of his without his consent on 
the ground that it is inferior in value to the debt which he owes to me. 
Ihave no right cf property in the effects of A, nor have I a lien upon 
them; and my taking away his movable property cannot but cause 
wrongful loss to him. 


Lekha v. Bhauna, I.L. R. 18 A101. The Full Bench seems 
to have arrived at an.unsatisfactory conclusion. they hold that the 
rejection of the appeal under S. 549 is not adecgee entitling the party 
aggrieved to appeal. The learned Chief ‘justice points out that the 
order does not fall within the definition of decree in 8.2 of the Code. 
An order rejecting an appeal as barred on the ground that it is insuffici- 
ently stamped has been held to bea decree. Ganga Dus Dey v. Ramjoy 
Dey I. L. R. 12 ©. 30 Gulab Rai v. Mangli ball. ©. R.7 A 42 and 
‘Rup Singh v. Mukhraj Singh I, L. R. 1. A, 887, 887. The order 
in question undoubtedly decided the appeal. It appears to us 
` therefore to fall within the definition. The Court no doubt was. 
bound to dismiss the appeal as the order for security. was not complied 
with; but that does not affect the question of a right of appeal. As 
no appeal is provided against the order for security, it would be open 
to the party appealing against 'the rejection of an apfe®l to contest the 
propriety of an order requiring security under s. 591. The earlier cases 
of the Allahabad High Court quoted in the Full Bench judgment 
appear to us to have been correctly decided, 


r 
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SUMMARY OF RECENT CASES: 


5 Hasemeni— Right to open Locks on River. 
Simpson v. Mayor of Godmanchester, [1896 I ch. 214 C. A.) 


Here is a new kind of easement claimed and decreed; new, so 
far as the Common Law of England is concerned. The plaintiff was 
the owner of certain locks on the banks of the river Ouse. He was also 
the owner of certain navigation rights on the river. The defendant 
corporation was the owner of lands lower down from the locks, on the 
banks of the river, In times of flood, they had, from time immemorial, 
without opposition and as qf right opened them, or ordered the servants 
of the plaintiff's pyedecessors to open them in order to safeguard their 
own lands from innundation. The plaintiff now sued to restrain the 
defendants from exercising the-alleged right and asserted that they 
had no such right. An argument was urged on ‘his behalf that 
| the right claimed by the defendanté¢did not fall within any recognised and 
-well established class. of easements under the E. Law and that cohn- 
sequently no such easement could be acquired. Lord Herschell in 
delivering the judgment of the Court of Appeal said that the argument 
was fallacious and that it was absurd to suppose that every easement 
must be brought within some particular class which has been recognised. 
He quite concurred with the definition of the term given at the com- 
mencement of Mr. Gale’s work on easement and defined it as follows :— 
“Tfa right is granted by the owner of land to another person to enter 
and to do something on the grantor’s land for the benefit of the land of 
that other persom phat prima facie is an easement.” This is almost 
identical in terms with‘the definition given in the Indian Easement Act. 


Trustee—Partial disclaimer. 


Inre Lord and Fullerton’s Contract, [1896 I ch. 228 O. A.] 
When a person creates a trust and appoints a number of trustees 
his intention is that his cestins que trust shall have the joint judgment 
of all the trustees upon all the property subject to the trusts whether 
in the country or in foreign lands; and it is not competent for any 
tru®tee to say “I will attend to others.” It is competent for him to say 
that he will have nothing to do at all with the trusts, but he cannot say 
that he will acqgn} the office as to some part of the estate and will not: 
accept it as to the rest. This is the principle that was laid down in this 
case by the Court of Appeal. A testator appointed five persons as the 
executors of his will. The will dealt with the properties of the testator . 
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both in England and America. Of these five one disclaimed the office 
‘of executor and trustee altogether. Another who was a resident and a 
naturalized subject of the United States, America, executed a deed by 
which he disclaimed and relinquished the office of: trustee and executor 
and gave up all interest and power over real and personal estate beyond 
the bounderies of the United States, America. The three remaining 
trustees entered into a contract to sell a portion of the testator’s estate 
to the plaintiff and after some correspondence the plaintiff took out a 
summons asking for a declaration that the vendors had not made out a 
good title, as the foreign trustee’s disclaimer was not an effectual dis- 
claimer. TheUVourt of Appeal held that the “disclaimer had no effect and 
that the disclaiming trustee was a necessary pang ‘to the conveyance. 


Injunction—Implied obligagion—Landlord and tenant. 


Hudson v. Cripps, [1896 I oh. 265 per North J.) The plaintiff 
was tenant of a suite of rooms in a certain mansion belonging to 
the defendant under an agreement with him. , The whole building had 
been at the commencement of the tenancy and long before that occupied 
.as a number of private residential flats. The agreement with the plaintiff 
contained provision to the effect that she was “ not to carry on or suffer 
or permit to be carried on thereon any trade or business +) 
nor use the premises or any part of dwelling rooms.” The datang 
was proceeding to convert the building for use as a club-house and was 
making certain alterations quite inconsistent with the use of the build- 
ing as residential flats. The plaintiff's residenoginstend of being private, 
was by these alterations to become an isolated residence in the middle 
of and surrounded by a large fashionable club occupied by members day 
and night. The plaintiff sued for an injunction restraining the defen- 
dant from so altering the building or using it for any such purpose. 


Held (by North J);—That there was an implied obligation on the 
part of the defendant not to use the premises-otherwise than as residen- 
tial flats and that the injunction ought to be granted. 


Custom—Validity. , 


Edwards v. Jenkins, [1896 I ch. 308 per Kekewich J. A custom 
for all the inhabitants of several adjoining or contiguous parishes to ex- 
ercise a right òf recreation over a piece of land situated in one of such 
parishes is bad ; but a custom that all the inhabitants of certain district 
shall have the right of usuing certain lands in the same district, for all 
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lawful games, sports, pastimes dc. is good. The word district means 
some division of a country defined by and known to the law as a parish’ 
is. If you allege a custom for a particular village or for certain persons 
to dance on a green and you prove in support of the allegation, not only 
that some people danced but everybody who chose danced and played 
cricket, you have got beyond your custom and your claim cannot be 
sustained. 


The plaintiff sued foan injunction restraining the defendants, 
inhabitants of his Parish from trespassing on his lands and for damages, 
The defendants pleaded acystom that all the inhabitants of the parish 
and of the adjoining parishes had, under an ancient and lawful custom, 
a right of recreation and of exercising and playing all lawful games dc. 
on the lands in dispute. The evidence adduced by the defendant was 
of a most general character both as regards the persons using it and 


. the act done. = 


` Held Kekewich J.);—That a custom as alleged by the defendant 
was bad in law and could not be sustained. The defendant asked for 
amendment of his claim restricting the right claimed to the particular 
parish in which the land was situated. 


Held ;—That having regard to the nature of the evidence adduced 
which was general and unrestricted both as regards the persons using 
and the acts done, no such amendment ought to be allowed. 


Coedwill— Canvassing old Customers. 


[Anna Trego and “William Wilson Smith, v. George Shatford 
Hunt, Appeal Cases, 1896 p. 7.] 

The expression ‘‘ goodwill of a business ” is tne very difficult of 
an exact definition. But a perusal of Lord, Herschel’s judgment in the 
case must cer tainly give one avery fair idea of what it means. The 
good-will of a business consists more in the personal connection with 
the customers established by a firm that has been car rying on trade for 
a number of years, than anything else, It means every advantage that 
has been acquired by a firm in carrying on its business, whether 
ikeen with the premises, or with the name of the firm, or with any ` 
other matter carrying with it the benefit of the business. The question 
that came up fof@cision before the House of Lords in this case was 

whether a person who had been taken into a partnership business on the 
terms that, on the expiration of the partnership the good-will of the 
business shall belong solely to the other partner, was entitled to take a 
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list of the names, addresses, and businesses of all the firm’s customers, 
with the express object of canvassing these persons and obtaining their 

“custom for himself, after the expiration of the partnership. «After a 
very elaborate consideration of the principles of the law bearing on the 
subject, the House of Lords held, overruling the ‘decision of the Court 
of Appeal,- that the retiring partner could not do any such thing and 
granted an injunction against him. The following points may be taken 
as settled by the learned judgments in the case: 1. Whenever the 
good-will of a business is sold the vendor does not, by reason only of 
that sale, come under an obligation Yo refrain from carrying on a trade 
of the same nature as before. "2. But he is not entitled personally, or 
by letter, or by his agent or traveller, or by any’ other means, to go 
to any one who was a customer of the firm and to solicit him to trans- 
fer his custom to him or not to deal with the vendee. 3. This restric- 
tion on the part of the*vendor doesnot extend to prohibiting him from 
dealing with the customers of the” old firm if they should go to him 
without his solicitation. 


Labouchere. v. Dawson (L. R. 13. Eq., 322) approved Pearson v 
Pearson (27 OL. 145) overruled. 


Substantial wrong or Miscarriage. 


Georre Bray v. John Rowlinson Ford. 1896 Appeal cases p. 44. 


Order XXXI or 6 of the Rules of the supreme Court runs thus 
“A newtrial shall not be granted on the ground of misdirection or of 
improper admission or rejection of evidence g. rc ate etl unless in 
the opinion of the court to which the application is made some substantial 


” 


wrong or miscarriage has been thereby occastoned in the tria In an 
action for libel the Jury gave a verdict for large damages in conse- 
quence of a misdirection on the part of the judge in plaintiff’s favor upon 
a material part of the libel. The appellate court was of opinion’ that 
the nature of the libel was such that with a proper direction the Jury 
would have been entitled to give, and would probably shave given 
the same verdict and held that no substantial wrong or miscarriage had 
been occasioned by the misdirection. On appeal the House of Lords 
reversed the judgment of the Court of Appeal and ordered a new trial, 
They held that the assessment of damages was the peculiar province of 
the Jury, that owing to the misdirection by the Jueme the Jury had 
not the real case before them but a wrong one and that as they might 
have been influenced if the right case was put before them, there had 
been a substantial wrong or miscarriage. 


5 
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Interpretation of Statute. ` 


Municipal Corporation of the City of Toronto v. Virgo, [1896 
Appeal Cases, p. 88.] 

Where a statute. gives pówer to govern and regulate a tr ade, it does 
not, in the absence of an express power of prohibition, authorise the 
.making it unlawful to carry on a lawful trade ina lawful manner. Per 
Lord Davey. ‘No doubt the regulation and governance of a trade may 
involve the ineposition of re&trictions on its exercise both as to time and 
to a certain extent as to place where such restrictions are in the opinion 
of the public authority necessary to prevent a nuisance or for the main- 
tenance of order. But their Lordships think there is a marked distinc- 
tion to be drawn between the prohibition or prevention of a trade and 
the regulation or governance of it, and indeed a power to regulate and 
govern seems to imply the continued existence of that which is to be 


regulated or governed. l ` . 


JOTTINGS AND CUTTINGS. 


We beg to acknowledge with thanks the eh of the follow. 
ing Legal publications :— 


The Educational Review for March 1896 (in cachange ) 
Geen Bag for March 1896 (in ewchange.) 

Harvard Law Review for March 1896 (in exchange.) 
Allahabad Weekly Notes for March 1896 (in exchange.) 

The Yale Law Journal for February 1896 (in exchange.) 
The Chicago Law Journal for February 1896 (an exchange.) 
The Albany Law Journal for 1895- 98 (in exchange.) 


The Law of Inmitation and Prescription by Upendra Nath Mitra M. A, 
B. L., Third Edition 1896.—We have nothing but unqualified praise for 
Mr. Mitra’s book on Limitation. It „has always appeared to us to be 
far and away the best book on the Indian Limitation Act. Mr. Shephard’s 
book on the subject is very much out of date. Mr. Starling’s is nothing 
like & comprehensive as Mr. Mitra’s work. The lectures are a thorough 
and full discussion of the principles underlying the various provisions 
of {the Indian Lygjtation Act and the Law of Limitation in general 
Mr. Mayne’s Indian Penal Code stands at the head of commentaries on 
Indian Codes. We have no hesitatation in according the next place to 
Mr. Mitra’s book, — ` 
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` Mr. Justice Davies :—Mr. Justice Davies is a conscientious judge 
There is none more anxious to find out the truth in every case to the best 
of bis lights. Buthe has got some peculiar ways which he will do well to 
reform. ° He has no patience with a witness whom he believes, or imagines 
not to be speaking the truth in answer to any question. It does not seem 
to occur to him that he may be mistaken in his judgment as regards the 
particular answer, but charges the witness immediately with a lie in 
somewhat stentorian tones. Habitual liars succeed in brazening it out . 
but timid truthful men who happen to be in the witness box for the 
first time in their lives get completely disconcerted and blunder hope- - 
lessly by making the confusion worse confouhded. Such a procedure on 
the part of the learned Judge has not helped in thé discovery of truth. 
We would strongly recommend to him to be more patient and considerate 
towards witnesses. He ought not to require to be told that many 
a most respectable man ein the novel situation of a witness may make 
blunders which if fastened upon” by the Judge may deprive him 
altogether of the testimony of the witness, f 


RF 
kl 


The Bar as a Profession—The Lord Chief Justice of England says— 

The Bar still has, and must always continue to have, great attrac- 
tions. “The law,” said Edmund Burke, in his great speech on the tax- 
ation of America, “is, in my opinion, one of the first and noblest of 
human sciences; one which does more to quicken and invigorate the 
understanding than all the other kinds of learning put together. “But,” 
he adds, “itis not apt, except in those who are happily born, to open 
and liberalise the mind exactly in the same proportion.” The Bar does 
not, indeed hold out promise of great wealth, but it has distinctions and 
adequate means in store for those who bring to its pursuit the necessary 
qualities of mind and of: character What are those qualities? It is 
still to a large extent true to say that, if a youth exhibits talent which 
shows itself in smartness and facility of speech, such £ youth is destined 
for the Bar. Herein grievous mistakes are often made. All talent is not 
necessarily talent adapted for success at the Bar, nor is glibness of 
speech, any guarantee of success at it. No more common mistake is 
made to confound facility of speech with capacity to speak. The world 
is full of men who have nothing to-say, and say it with ease and even 
with grace, and even with what sometimes passes for eloquence; but 
1 have never known any man who had something “to. say which was 
worth saying who, whatever his difficulties of utterance or natural 
poverty of language may have been, has not been able to say that some. 
thing forcibly and well. 
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; The result of the errors to which I have adverted is that there is 
at the bar, as I know it, a greater amount of talent unfitted for that 
profession than in any other calling or life. 1 have known—I know 
now—men at the Bar who would probably, under different circumstances, 
have made their mark on journalism, in music, in science, in business, 
but have been lamentable failures at bar, On the other hand, I have 
never known a man with suitable natural gifts accompanied by indns- 
trious patience who has not had his opportunity at the bar, and his 
success. He may, indeed, have to wait, but he will not wait in vain. 
What, then, are the considerations which ought to determine the choice 
of the bar as a profession. “I name love of the profession as the: first 
consideration, - I nàme physical health and energy as the second. No 
man of weak health ought to be advised to go to the bar. Its pursuit 
involves long hours of close confinement, often under unhealthy con- 
ditions; and the instances of long-gontinued success at the bar and of 
Prgihpned usefulness on the bench‘in the case of men of weak physique 
are, few and far between. The only two men of weak physique within 
my own experience (extending considerably beyond a quarter of a 
century) who achieved marked success, were the late Sir George 
Mellish and the late Lord Cairns. Both were exceptionally able men, 
but each laboured under the disadvantage of a weak constitution, 
and premature death in the case of both of them deprived the world 
-of the prolonged advantage of two minds of the highest judicial 
character. Love of the profession and health to follow it are, then, the 
first two considerations. What are the mental qualities to be considered ? 
I answer in a word :“Wlear-headed common-sense. , I place this far above 
grace of imagination, humour, subtlety, even commanding power of 
expression, although these have their due value. This is essentially a 
business, a practical age; eloquence in its proper place always com- 
mands a high premium, but the occasions for its usé do not occur every 
day; and the taate of this age (like the taste for dry, rather than for 
sweet champagne) is not for florid declamation but for clear, terse 
pointed, and practical speech ; common sense and clear-headedness must 
be the foundation, and upon these may safely be reared a superstructure 
where imagination and eloquence may fitly play their part. In fine, 
business qualities, added to competent legal knowledge, form the best 
foundation of an enduring legal fame. The circumstances of the age— 
the civcumstaucesp social and political—the “environment,” as it is 
called, largely affect men in all callings, and in none more than in that 
of law. There remains only one of the main considerations to be taken. 
into account in the choice of the Bar as a profession, namely, ability 
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to wait. Unless à man has the means to ia abadi himself living frugally 
for some years, or the means of earning enough to maintain himself 
in this fashion, say, by his pen or otherwise, he ought to hesitate before 
resolving to go to the Bar. I have already said success, even moderate 
success, rarely comes at once and indeed the youthful wearer of the 
forensic toga may consider himself fairly lucky if, after three or four 
years at the Bar, he is making enough to keep body and soul decently 
together. Sometimes it happens that man meets with immediate 
and brilliant success, as in the case of Erskine, who, having abandoned 

_ his early career in the navy, speedily, became eminent at the Bar, and 
ultimatly sat on the Woolsack ; such cases are indeed rare. On the other 
hand, I have known more than one instance of gtelancholy failure in 
the case of men of fair mental gifts who, feeling the pinch of poverty, 
have got involved in debt and difficulty early in their career, from 
which, in some instances, they have never emerged. 


lividence— Hearsay contradicting dying declarations.—Held, that 
dying declarations may be impeached by proof of previous contradic- 
tory statements by the deceased. State v. Lodge, 33 Atl. 312 (Del) 


The general rule is that a witness can be discredited by proof of 
contradictory statement made ont of Court, oniy where he has been 
given an ‘opportunity to explain. 1 Green-leaf on Evid; § 462. In 
accordance with this, such statements have been held inadmissible 
where it has been impossible to call the attention of the witness to them. 
Weir v. McGee, 25 Tex; Supp.; 20, where the testimony was by 
interrogatories, and the witness not in Court. Orgft v. Comm., 81 Ky. 
250 and Ayres v. Watson 132 U. S. 304, where 4he witness had died. 
These cases seem closely in point, and the argument of .the Court here 
is not altogether satisfactory. It is that, since the defence is deprived 
of cross-examination in the matter of the dying declarations, the previous 
statements should be admitted without the usual foundation, in order 
to offset the loss, This sounds like an attempt to make a right of two 
wrongs. One Judge dissents :—Harwards Law Beview. 


* * 
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Evidence—Other Oriminal Acts to prove Intent Defendant ras 
on trial for manslaughter. One Emma Hall died on February 3, 1895; - 
her death was the result ofan abortion. Deceased was shown to have 
gone to the house at which her death occurred, for thêgmrpose of having 
@ criminal operation performed, Defendant was shown to have atten- 
ded her from January 25 until her death. Defendant was proved to 
have concealed and hid about the circumstances of Emma Hall’s death. 
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Held, that the testimony of three witnesses, defendant had performed 
operations upon them atthe house where deceased died, and about the 
same time, was properly admitted. People v. Seaman, 65. N. W: Rep. 
203 (Mich). 

The testimony of these three witnesses tends to prove that defendant 
- treated deceased with the purpose and ‘object of procuring an abortion.. 
Since this evidence has probative force tending to prove defendant's 
purpose or istent in his attendance upon deceased, the objection that 
to admit this evidence is to admit evidence of other criminal acts of 
defendant is not fatal: In Reg. v. Briggs, 2 Moody & R.199, the defen- 
dant was on trial for robbery ; a witness was allowed to testify that 
defendant has commftted another robbery in the same vicinity, and 
about the same time as the robbery for which defendant was on trial. 
Tho authorities fully sustain the admission of the evidence objected to 
in the principle case. People v, Sgssions,58 Mich. 594; Kramerv. Oom 
87 Pa. St. 299; Thayer v. Thayer, OL Mass, III; Reg, v. Gray, 4 F. & F. 
1102; Beg v. Dorset, 2 cox C. C. 243; Reg v, Garner, 3 F. and F. 681.— 
Harvard Law Review. 


ee 
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Pe Lien— Priority on After Acquired Land.—The plaintiffs and 
defendants both had judgmentsagainsta third party, who, after the judg- 
ments had been rendered, acquired the land in dispute. A statute pro- 
vided that a lien should arise on any after acquired land in favour of the 
judgment creditor. The defendants’ judgment in this case was senior, 
and they claimed satisfaction of their judgment in full before the junior 
judgment of the plam{ifts should attach. Held, that the liens of the 

. docketed judgments attaching to the land at the same moment, there 
should be no priority, and the proceeds of the land should be applied 
pro rata to the Jugon Moore et. al. v. Jordan et. al., 23 S. B. 
Rep. 259 (N. 0). 

In Oreightowv. Leeds Palmer, & Co.,9 Or. 215, upon ais same facts 
and under a similar statute priority of lien was allowed since the 
lien was an incident of the judgment, the priority of the lien would 
be ce-extensive with that of the judgment. This view seems sounder, 
and is maintained by a djssenting minority in the present case. Pre- 
vious decisions in another State support neither of these views, but 
give priority to the judgment creditor, who first proceeds to enforce his 
judgment. In om case this is explicitly basedon the ground that the 
“writ and notthe judgment created the lien.” Bliss v. Olark, -39 Ill, 
590 ; McDonald v. Crandall, 43 Ill, 281; $ Neomai on Judgments; § 9da; 
— Harvard Law Review, - 
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Property—Ldndlord and Tenant—Assignment of Rent—Reversion— 
A. let premises to B. for five years. B.subleta part of the premises 
to the defendant for the same time. Defendant assigned his lease to O. 
with covénant that his liability to B should not thereby be altered. B 
assigned back to A. all rentals due under his lease to defendant, A 
then conveyed to plaintiffall his interest in land and existing leases held 
by him. C. failed to pay rent, and plaintiff sued defendant. Held that 
as B.’s lease to defendant terminated at same time as A.’g lease to B. 
leaving no reversion in B., B’.s assignment of the rentals to A. amounted 
to an assignment of the lease of defendant, and this passed to plaintiff by 
As subsequent assignment. Plaintiff therefore could sue defendant 
on latter's covenant to B , the effect of which madeefefendant primarily 
liable for the rent, and not as mere surety for O. Latta v. Wies, 32 8. 
W. Rep. 10,005 (Mo.) 


The contention of detendant’s cognsel was that B. retained a rever- 
sion because only the rentals were conveyed to A., and that A.’s as- 
signment of his interest in the land gave plaintiff no right to the rentals 
which still belonged to A. The Court seems properly to have held 
that, when B. parted with all beneficial interest in the land, to the very 
end of his own term, it amounted to a complete assignment.—Harvard ` 
Law Review. f 

wr 

Property—Statute of Limitations—Permanent and transient injury 
done by a Nuisance :—The defendant diverted the course of a stream in 
1885, so that it ran against the pier of thé re No substantial 
injury was done until 1890. Plaintiff brings thi€ action for the actual : 
damages suffered. Held, the statute of limitation did not commence to 
run until the actual damage resulted. Howard County v. Railroad. 32 
S. W. Rep. 651 (Mo) s 


The case proceeds on the ground that when a nuisance is of such 
a character that the resulting damage cannot be measured once for all 
at the time of its creation, but depends upon future events, then the 
statute of limitation does not apply. for a new cause of action arises with’ 
every new encroachment ; but when the nuisance has become perma- 
nent in its nature, so that the amount of injury can be estimated, then 
a cause of action arises to which the statute is applicable. 1. Wood on 
Limitations (2nd Ed), § 180. It is to be observed tle» the decision is 
not in conflict with cases which hold that the period of prescription 
begins to run before there is actual damage. [Jana v. Valentine, 5 Met. 
8. See Wells v. New Haven Co; 151 Mass. 49.—Harvard Law Review, 


~ 
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Torts—Deceit—Inability to Perform a Promise.—Dtfendant- contrac- 
ted with plaintiff to do a certain thing without revealing the fact 
that, by a contract with a third party, he had put it out of his power to 
perform. Held, that an action for deceit lay. Traber v. Hicks, 32 8. 
W. Rep. 1145 (Mo.)—Harvard Law Review. 


* * 
* 


More Judges wanted :—,An economical Chanceller of the Exchequer 
is, we presume, the chief opponent of the appointment of an additional 
Judge. It would-not be difficult to prove that our judicial system is 
self supporting, and that fitigants are on this ground alone entitled 
to have their cases*éried with all reasonable speed. Taking one year 
with another, the annual receipts, in the shape of fees, are 125,000 £. 
less than the expenditure. A close examination will prove this deficiency 
to be deceptive, It is made up by charging suitors with the pensions 
of Judges and other Officers of tfe Courts, which amount each year 
to over 110,000 £. If this amount is deducted, as it may reasonably 
be contended that it should be, the balance is 15,000 £., which is fully 
accounted for by the services which the Judges render the country 
in the trial of prisoners at the Central Criminal Court and on circuit, 
and in the hearing of Crown cases in the Royal Courts of Justice.— | 
` The Law Journal. À i 


* «& 
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Prisoners giving evidence :—It will be observed from the statements 
by leading lawyers, I proposal that prisoners should possess the 
power of giving evidehce, that the chief question that arises in con- 
nection with the proposal is the limitation of cross-examination of 
prisoner-witnesses. With Lord Russel’s amendment to the Lord Chan- 
cellor’s Bill we cordially agree. It would obviously be unjust that, 
when two men are charged with the same offence, the one who chooses 
to go into the wifness box should be free to make statements to exculpate 
himself and incriminate the other without having his credibility as a 
witness thoroughly tested, It is contended that cross-examination as to 
previous convictions should not be restricted by statute, but be left to 
the discretion of Judges. To some extent the Lord Chancellor's Bill pro- 
` vides for such a discretion. It will be possible to question a prisoner as 
to any former offence, not only if he seeks to establish a good character 
but also if the proof that he has commitited or been convicted of such 
other offence is admissible evidence to show that heis guilty of the 
offence wherewith he is then charged.’ The admissibility of the evidence 
must be decided by the Judge.—The Law Journal. 
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REGISTRATION OF KURIS UNDER THE COMPANIES 
AGI..." i 
Ramasami Bhagavathar v. Nagendrayyan, T. `L. R. 19 M, 31. 
The decision of the Madras High Court (S hephard and Best JJ.) 
in the above case has created a greater amount of anxiety and con- 
siernation in Southern India that most other cases ; andin our 
opinion the judgment of the learned. judges is in reality not respon- 
sible for the mischief. It is the failure to understand the ratio dect- 
dendi in the case and the misapplication of it to cases that bear no 
real analogy to it that have induced the failure of many useful under- 
takings, the violation of their, agreementseven by honest men, and the ~ 
apprehension of rain ia many a household. We propose therefore 
in this article to point out the true scope of the decision in the case 
and to show that it onght not to lead to the serious consequences 
apprehended in several districts of the Madras Presidency. Malabar 
perhaps is the district that most largely aboun@in Kuris and the one 
in which the number of people and the amon it of money aifected 
by the decision would perhaps be greater than probably in any two 
districts put together. Weshall therefore first give a brief account 
of Kuris in Malabar.. We must in doing so premise that it is 
important in the first degree to realise that Kuris differ from each 
other in their nature and incidents and that rules of law applicable 
to Kuris of one class would-be entirely inapplicable to another. In 
every case coming before a court, it will be its first duty to investigate 
the nature of the Kuri concerned before determining whether the 
provisions of S. 4 of the Indian Companies Act are applicable to it. 
The class of Kuris mentioned in Mr. Logan’s Manuf Malabar and 
referred to by Mr. Justice Shephard in the decision under notice is 
beyond doubt the least important, and is fast dying out, if not 
already extinct, Weshali quote Mr. Logan’s own description of it 
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“ Another curious custom has come down from ancient times and is 
still flourishing, though the mutual confidence on which it relies 
for its proper effects shows signs of breaking down and is 
cited as a degeneracy of Malayali manners. Any one ‘desirous 
of raising a considerable sum of money for some temporary 
purpose invites his friends to join him in what is called a Kuri 
or lottery. Chance enters very little, however, into the arrange- 


ment, and*it would be a better term to call the members a. 


mutual loan society. The organiser of the Kuri gets a certain 
number of his friends to subscribe a certain amount of money or of 
rice husked or ughusked as the case may be. The friends bring 
their contributions to his house, where they are hospitably enter- 
tained, and by lot the person is selected to whom similar contribu- 
tions from all present, including the organiser of the Kuri, are to be 
made on a certain date then antl there fixed. This individual in 
turn hospitably entertains his friends when they come with their 


contributions. A third person is then selected and the same thing - 


comes off at his house. And so it: goes on until every one of the 
ss t . . . 
` original members or his heirs has in turn reaped the benefits of 


the contributions of his friends. The arrangement is of obvious: ’- 


benefit in several ways to those concerned.” Mr. Logan is mistaken 
in supposing that this institution is flourishing. Owing to its being 
in a largo measure obsolete it is now difficult to say whether this 
kind of Kuri was intended to create any legal rights and obliga- 
tions or whether tike who paid their contributions to a member 
were content to rely on the social sanction to enforce the payment 
of similar contributions by each of those from whom he received 
them. Mr. Wigram in his commentaries on Malabar Law quotes 
Mr. Graeme’s description of a similar institution which Mr. Graeme 
speaks of as Kiri Kalyanam. Mr. Graeme description contains the 
following curious passage ““To any person who evades the invita- 
tion and does rot send the proper present of money and fruit, a 
small vessel of arrack and the bone of a fowl are sent in derision 
to Shame him into a more liberal spirit and he is desired to eat and 
` drink them and to return the money he formerly received. This 
in general wasmmifficient to ensure a compliance with the custom.” 
Mr. Wigram observes “Tn A. S. 648 of 1880 (South Malabar) 
I held that the obligation was moral only, and was not enforceable 
at law. There is a similar decision by Mr, Holloway as Sub-Judge 
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of Calicut (Zillah Dec. Calicut Sub-Court January 1857 p. 12,” 
As far as we are aware, this kind of Kuri is also practically obsolete 
and it ig noteasy tosay whether these invitationscould, as Mr. Logan 
observes, constitute Mutual Loan Societies in the legal sense of that 
term. Mr. Wigram quotes also Mr. Graeme’s descriptio. of a kind of 
Kuri called Changati Kuri. Mr. Graeme calls it “ a lodge or meet- 
ing of friends.” It was formerly very common in Malabar among 
the natives and is still partially kept up for the purpos® of discuss- 
ing any particular subject or of enquiring into the conduct of any 
individual. It is not confined to people of dhe same caste but may be 
composed of Nayars, Tiers and Moplas. Besidgs promoting social 
intercourse it has a tendency to prudential consequences, It in- 
duces economy. The description which follows of the Changati 
Kuri shows that it resembled the, modern Kuri in many respects. 
One passage in it is worth quoting as it is largely true even at the 
present day. “The contempt of its regulation can only be attempted 
to be remedied by a tedious, vexatious, and expensive appeal to 
a judicial tribunal, an appeal likely to be more particularly ineffec- 
` tual from the compact of the parties being rather understood than 
expressed, and founded more upon a sense of honour than upon law 
or agreement.” Mr. Wigram is content to accept Ar. Graeme’s des- 
cription of Changati Kuris written in 1822 as a fair description of 
the lotteries of the present day with this exception that the custom 
of the prize-holder giving a social entertainment hes fallen into 
disuse and that the society is now a providéht club, conducted on 
business principles. It is to be regretted that the learned author 
did not consider it necessary to give an independent description of 
Kuris as they now exist, because it is still true that the compact 
of the parties is rather understood than expressgd, though there 
is usually a document setting out thé principles on which the 
Kuri is conducted and signed by all the ticket-holders.—The follow. 
ing description will, we think, ba true of most Kuris as they now 
exist in the District. 


The most important individual in the kuri is the person called 
Kutti (ie, head or stump) Kuttimoopan (moopme means head) 
called Karaswan in Tinnevelly or Muthalpad in Madura. Itis he 
that starts the Kuri and he does so in his own interest. His 
object is to get a lump sum of money which he may pay off 
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in small instalments. Sometimes it is intended fér gain, at other 
times his object is to meet a large demand which he could not 
conveniently do otherwise. The modus operandi is as follows. He 
divides the amount of Rs. 5,000 into (say) 20 shares of Rs. 350 and 
asks 19 persons, each to pay one share. ach is to pay the above 
sum of Rs. 250 oncein a certain period, which may bea month, or 5 
months. Inthe case of large amounts like 250 the payment is 
generally onte in 6 months or a year. Let us take it to be 6 months. 
At 250 Rs. for 6 months, the paymeut of the full amount of Rs. 5,000 
will take ten years. It will be seen that every six months, the Kutti 
gets Rs. 5,000. The first collection he appropriates to himself, for 
that is his object in Starting the concern. Atthe end of 6 months, lots’ 
are castamongsi the 19 shareholders, to determine to whom the Kutti 
should then pay Rs. 5,(i00. The Knttii is bougd to pay the prize-win- 
ner the sum of Rs. 5,000 atono. Lt ishis look- out to collect the 
amount due from each subscriber ; whether he succeeds i iw, collect. 
ing it or not he must pay the prize winner, at the expiration A 
of every 6 months until the end of the 10 years. It will be appar rent. pa 
that every subscriber including the Kutti will have paid Rs. 5000 at "` a 
the end of the 10 years and received the same sum, The payments” = 
are made in instalments of 250; but each subscr iber gets the, wa 
whole sum of Rs. 5,000 in a lump. Some of course get it’ very 
much earlier than others, and are consequently able to earn a large 
amount of inter est ou the Rs. 5,000 before the expiration of the 
Kuri. At9p.c. ÎN sum will yield Rs. 225 for 6 months, so that 
after one has drawn the prize he can pay up future instalments by 
_ means of the interest alone on the amount. Now the principal points 
to be noticed in connection with the Kuri are:—1 The sole 
responsibility of collecting the subscription i is on the Kutti and all 
losses caused. by ‘defaults in payment are tobe borne by him. The 
other subscribers have nothing to do. with them. ‘The Kutti 
therefore exacts heavy fines from defaulters, often at the rate 
of l pie or 2 pies per diem per Rupee. All profits arising from 
such fines also. entirely belong to him. If a subscriber becomes 
insolvent, the Kutti is still bound to make up the subscription 
due by him, Sælt is open to the Kuttito accept from any one a 
transfer or relinquishment of his share and to transfer it to 
any one else or keep it himself. The other shareholders have 
absolutely no voice inthe matter. 3. Prize-winners are not- entitled 
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to receive the prize, unless they give proper security for the pay- 
ment of their future subscriptions. Whether he will demand security 
in any particular case rests entirely with himself, as it concerns 
only hintself. The prize-winner’s right to the prize is only against 
the Kutti ; the subscribers have no concern in the matter. 4 Asa 
rule persous who become unable to continue their subscriptions lose 
their right to the prize, and are entitled to get back the actual 
amount they havə advanced on the termination of the full period 
of the Kuri. In any event they have to look entiyely to the Kutti . 
for the payment of the amount, and other subscribers are in no 
way responsible for it. 5. It is needless to,say that the sub- 
scribers Lane uo right of control over the Kutti. Each subscriber 
has the right to receive the prize when he draws it, provided 
he gives due security efor the futyre instalments of subscriptions 
due by him. All subscribers have similar rights and obligations 
bat no-joint rights or liabilities of any sort and 6,-—They have 
absolutely no rights or obligations whatever interse. 


` We may add. one or two details to make the description 
~complete. Very often-to componsate in some measure for the 
Yisadvantage suffered by those who draw prizes late, the Kutti 
stipulates for a deduction of a discount of a small sum (say 500 
out of the 5,000) from the amount of the prize and distributes it 
amongst those who have not yet drawn prizes. A. share is some- 
times held by two or more persons, and wher@#his is done with the 
consent of the kutti, each of these owners of a fraction of a share . 
is responsible only for the payment of his share of the subscriptious 
aud is entitled to receive his share of the prizeat the duc time 
without reference to those who own the share with him; for all 
practical purposes he is an independent subscriber. Usually, the 
kutti issues a document setting out the conditions of the kuri and 
takes the signature of each subscriber in token of his accep- 
tance of the same. The document is inscribed on a 8 annas stamp 
paper as an agreement. 


We think it will be clear from the above that there is no 
mutual responsibility at all amongst the subscfStrs. Wach one 
of them enters iuto a contract with the Kutti, and looks to him 
alone tor getting his prize and is rosponsible only to him for 
discharging his obligations as a subscriber and the Kutti deals 
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directly with each shareholder and does not look tọ other share- 
holders for compelling any individual to pay up his subscription or 
act otherwise in accordance with the rules of the Kuri. As a matter 
of fact, one wuald be averse to taking shares in a Kuri where the 
subscribers are not solvent, but this is not because he depends 
on them in any way, but merely because he is aware that defaults 
on the part of a subscriber would make it difficult for the Kutti to 
fulfill his own obligations to the subscribers and their own risk is 
consequently increased. Before passing on to examine whether 
the decision in Ramasami*Bhagavathar v. Nagendrayyan has any 
bearing on Kuris, wg have to invite attention to a new species of 
Kuris that has recently come into existence which is called Lelakuri 
or Hlakuri or Auction Kuri. The main feature of it is that the 
pvize-winner on each occasion is not determined by casting lots; but 
the prize is put up to auction and offered to the subscriber who 
offers the largest discount. -This discount is distributed as 
usual amongst those who have not drawn prizes. ‘The result is 
that those who are in need of money offer large discounts, while 
those who can afford to wait often make very large profits. Finally 
we must observe that recently owing to the losses sustained by 
subscribers in many Kuris consequent upon the failure of the 
Knutti, resort has sometimes been had to the real joint-stock system, 
A mutual loan society is formed, a secretary is appointed to carry 
on the operations of ihe society, but his actions are controlled by tho 
whole body, and the concern is regulated according to rules 
framed by all the subscribers. Unfortunately the secretary in 
such a case is also called Kutti or Kutti-moopan, and the similarity 
in name has often the result of confounding things which are 
essentially dissimilar. So far as Malabar is concerned, Kuris on 
the joint-stock system are, we believe, still rare. There is no doubt 
that with the increase of mutual confidence they will increasé in 
number and there will be au improvement upon the system in vogue, 
but only when the concern is large. But it is apparent that the ' 
two are very different, and this is really the most important fact to 
be borne in mind in deciding whether S. 4 of, the Indian Compa- 
nies Act is app#®able to Kuris. 

The section is as follows :—“ No company, association, or part- 
nership consisting of more than ten persons shall be formed for the 
purpose of carrying on the business of banking, unless it is 
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registered as a’company under this Act, or is formed in pursuance 
of an. Act of Parliament or some other- Act of the Governor- 
General in Council or by Royal Charter or Letters Patent, and no 
company, association, or partnership consisting of more than 20 
persons shall be formed for the purpose of carrying on any other 
business that has for its object the acquisition of gain by the 
company, association, or partnership, or by the indiyidual members 
thereof, unless it is registered as a Company under this Act, or is 
formed in pursuance of some other Act or Letters Patent.” Now 
in order that the latter part of the Section may apply (1) the body 
in question must be a Company, Association oy Partnership (2) the 
number of persons.composing the body must be more than 20 (3) 
the object must be the acquisition of gain-either by the body or by 
the members thereof,. in the cage under consideration, the Kuri 
or fund appears to have been a cOmpany with a ‘stakeholder’ aud 
the only question raised and decided is whether the 3rd of the above 
conditions was satisfied 4.e., whether the object of the Company 
was the acquisition of gain by the Company or by the members 
thereof. The document for future instalments was executed by the 
prize-winner in favour of all the subscribers of the fund, This 
shows conclusively that the right to receive subscriptions was joint 
in all the subscribers, and that in fact they were partners. It could 
not therefore apparently be disputed that the fund was a Company. 
The learned Judges held that the object was the acquisition of gain. 
Now we submit, that in the case of Kuris in Malabar and elsewhere 
there is no Company, Association or Partnership at all and in conse- 
quence the decision in Ramasamy Bhagavathar’s case is not appli- 
cable to them, and the question whether the acquisition is either the 
object or “one of the objects in view does not arisg. After the de- 
scription above given, it needs hardly any argument perhaps to 
show that a Kuri is not a partnership. Mutual agency which is 
the test of partnership is absolutely wanting. In fact the sub- 
scribers do not deal and have no legal relation with each other. 
Each of them deals with the Kutti, looks to him alone for his 
money and is responsible only to him for the payment of his sub- 
scription. “hey have similar interests ‘and a simbar end in view, 
but no joint rights or obligations, or any mutual rights or obli- 
‘gations. Can the subscribers and the Kutti then be said to form a 
Company. or an Association. These two words have been so clearly 
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and exhaustively explained by the Court of Apptal in Smith v. 


Anderson 15 Ch. D 247 that we are relieved from the necessity of 
doing anything more than quoting the exposition of the learned 
Lords Justices who took part in the decision of the case, 

The facts of the case in brief were as follows :— 

-Shares in a number of Submarine Telegraph Companies of tho 
aggregate naminal amount of 400,000 £ were pur chased by subscrip- 


tions, and vested in trustees. Each subscriber received for every 


90 £ subscribed, 4 cer tificate for the nominal amount of 100£, and a 
deferred coupon for one 4,200th part of the funds, the number of 


certificates being 1200; the trusts of the funds were declared by ` 


a deed between the “trastees and a covenantee on behalf of-the - 


certificate-holders. The trustees were to apply the income of the > 


shares in payment of interest at per cent. ôn the nominal amoant 
of the certificates, and apply the surplus in redeeming the: certifi- 
cates. f 


~ Ib was provided that the trustees might, at their discretion, sell oe 
any of the shares, if they could be sold, at a premium of not less , 


than 30 per cent over the price given for them, but that, except’ . 


in that case, none of them should be sold, unless at a meeting of 
the trustees ib was, unanimously resolved to be for the interest of l 
the certificate-holders that shares to be specified in the resolution’ 
should be sold. The proceeds of every sale were to be applied 


in the redemption ON certificates, unless the trustees by a unani- 


‘mous resolution, confirmed by a meeting of certificate-holdera, l 


determined to reinvest in Sub-marine Telegraph shares. Meetings 
of the certificate holders were to be held for the purpose of receiv- 


ing reports from the trustees on the affairs of the tr ust, of appoint- ` 


ing auditors, of ‘appointing ‘new trustees in the place of those who. 
should die, retire, or become incapable to act. After the redemp-_ 


. tion of the certificates, the funds in hand were to be divided among 


` the holders of the deferred coupon. The cer tificate-holdera were ` 


more than twenty in number. ‘The question arose, whether this 
was an association that required to be registered. 

_ Under theompanies Act, S. 4. Jessel M. R. following his own 
decision in Sykes v. Beadon, 11 Ch. 170 held that the certifi- 
cate-holders formed a Company requiring to be registered. | The 
Court of Appeal reversed the decision, and the exposition of the 
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Lords Justices of the meaning of the words Oompany and Associa- 
tion in 8,4 is most. instructive. Lord Justice James said “I 
cannot understand what the difference. is between a Company and 
an Association. .The word’ “association” in the sense in which it 
is now commonly used is etymologically inaccurate for “ associa- 
tion” does not properly describe the thing formed, but properly 
and etymologically describes the act of associating together, from 
which act of associating there is formed a company.or partnership. 
But I believe that according to the vernacular we use on these 
subjects, the difference which the Act intended to draw between a 
Company or Association and an ordinary Partnership is this :—An 
ordinary Partnership is a partnership composed of definite indivi- 
duals, bound together by a contract between themselves to con- 
tinue for some joint object, eithey during pleasure or during a 
: limited time, and is essentially composed of the persons originally 
entering into the contract with one another. A Company or Associa- 
_.tion (which I “take to be synonymous terms) is the result of an 
arrangement by which parties intend to form a partnership which 
- is constantly changing, a partnership to-day consisting of certain 
members, and to-morrow consisting of some only of those members 
along with others who have come in, so that there will be a con- - 
stant shifting of the partnership, determination of the old’and a 
creation of the new partnership and with the intention that, so far 
_ asthe partners can by agreement between themselves bring about 
such: a result, the new partnership shall succeed to the assets and: 
liabilities of the old partnership. This object, as regards liabili- 
ties, could not in point of law be attained by any arrangement 
between the persons themselves, unless the person contracting with 
them authorised the change by a novation or unless by special 
provisions in Acts of Parliment, sanction was given to such arrange-, 
ments.” Later on his Lordship observes “I cannot find that the 
deed constitutes any association whatevér between the persons who | 
are supposed to be sacii. One man goes with 90 £ in his hands 
and buys from the trustees a 100 £ certificate with all the chance 
of a profit attaching to it. Another man goes the next day and 
takes his 90 £ to the same people and gets from tlfém another cer- 
tificate by which he -gots a right to’ share; in the funds wien they 
have in hand, . p 
; . > 2 


t 
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The. first man knows nothing of the second} and the second 
knows nothing of the first, They have never come’ to any 
arrangement whatever as between themselves. There never has 
been anything creating any mutual rights or obligations between 
those persons. They are from “the first entire strangers who have 
entered into no contract whatever with each other, nor has either 
of them entered into any contract with the trustees, or any trustee 
on behalf of the other, there being nothing in the deed pointing to 
a mandate, or delegation of authority to anybody to act for the 
certificate-holders as between themselves,.and nothing, asit appears 
to me, by which “any liability could ever be cast upon the certi- 
ficate-holders, either as between themselves, or as between theme 
selves and any body else. ‘Therefore, I cannot arrive at the con- 
clusion that the certificate-holders form ane association within the 
méaning-of- this Act of Parliament, any more than the persons who” 
subscribe for debentures in a railway, or the Bolivian bond-holders 
(whose case was before us- in Wilson v. Church 15 Ch. D. 1) 
or the creditors in- Cow v. Hickman 8 H. L., 268.” His Lord. 
ship adds further on:—“ Now people cannot be said to carry on 
business, when it is utterly inconsistent with what they have 
done, aud what they have said, and inconsistent with the nature of 
the whole transaction, that they should be parties directly or 
indirectly, either by themselves or through any agent of them, to 
any contract, or bejiable to any act of misfeasance or neglect of any. 
manager, agent or servant.” | ; 

-~ Lord Justice'Bowen observes that in order to come within 
. clause 4. “ there must be a joint relation of more than twenty persons 
for a common purpose, which common purpose, as it seems tome, 
must be the perferming jointly a succession of acts. * * * 
Moreover, they must be so related together as to form a Company. 
or 4 Partnership or ‘an Association. I confess I have some diffi- 
culty in seeing, how there could be an Association for the purpose 
of carrying ona business which would’ be neither a Company nor 
a Partnership. But I should hesitate to say that by the ingenuity 
of men of. business, thero might not some day be formed a relation: 
among twenty persons which, without being strictly either a: 
Company or a Partnership, might yet be an Association. -But 
according to all ordinary rules of construction, if the Association: 
mentioned in.Section 4 is not strictly speaking a Company or a 
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Partnership, it must be something of a similar kind ; it must be a 
relation established between twenty persons or more for the pur- 
pose of garrying on business, that is, in order that such company, 
association, or partnership may carry on the business. ‘Lhe busi- 
ness, therefore, whatever the word ‘ business” may mean, is to be 
carried on by those twenty persons'or more. f 
Cotton, L. J., says,“ I do not think, it very material to con- 
sider how far the word ” association ” differs from company or part- 
nership, but, I think, we may say that, it Association is intended to 
denote something different from company'or partnership, it must be 
judged by its companions between whom it stands, and it must 
denote something where the associates arem the nature of partners, 
[t seems to me (not that I think it material) that it might have 
. been intended to hit the case whieh we have frequently seen, of a 
‘number of persons or a number of firms joining themselves together 
for the purpose of carrying on a particular adventure in order to 
make gain by it, as is very common, where firms, one in Lon- 
don, another in Liverpool and another in the East Indies, join 
together, in one or more adventures, the one to carry on the. one 
part ofthe business and the other to carry on the other. But 
whatever may have been the object of using the word “ Association ” 
what we have to consider, in my opinion, is, whether ‘this con- 
glomeration as I will call it, of the persons who subscribe their 
money under this trust-deed is an association Jormed to carry on 
any business within the meaning of this section having for its object, 
the acquisition of gain.” And later on “ but supposing there is 
any business within the meaning of these Acts, is there an associ- 
ation of more than twenty persons who are carrying iton by them- 
selves or their agents? It was argued by Mr. Ince that the mere 
fact of those persons paying money without any contract or com- 
munication with each other into a bank for a common gain to be 
invested by the trustees under the trusts of this deed, made them 
an association carrying on business for the purpose of gain. What 
I have already said as to the true construction of the 4th section 
shows that, in my opinion, that would not be carrying on busi- 
ness. * * * * * Butin my opinion what must be 
shown is the association by themselves or by- their agents to carry. 
on a business.” All the three Lords Justices were thus of opinion 
that an association or. company necossarily implies a combination 
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amongst the members and the establishment of legal relations as 
between them all. It is not a mere conglomeration, but ‘a union 
with mutual legal rights and ‘obligations. If cur description of a 
Kuri is correct, we think there can be no doubt that the subscribers 
of the Kuri do not ferm an association ‘or company, and evidently 
they do not constitute a partnership. In the Saint James Club 
Case 2. De’ M. & G . 383; Lord St. Leonards held that clubs . 
are not partner ships or associations within the meanin g of the provi- 
sions of the Joint Stock Companies Winding up Acts, because 
“ the individuals who form a club do not constitute a partnership 
nor incur any liabiljiy as such.” A number of. people may deal 
- with the same person, bat what is required to constitute them a 
‘partner ship, association, or company is that they should deal with 
each other, and inasmuch as in Kuri is the subscribers do not‘ con- 
tract with each other, ot contract jointly witk any one, but only 
enter into a contract each individually with the Kutti (called- also 
Karaswau or Muthalpidi, in other districts), it is impossible to hold . 
that the members of a Kuri form a company. In this case we may 
‘point out that subcriptions due from the subscribers have been 
treated as the private assets of the Kutti and attached and 
sold for his private debts. We have already admitted that- of late ` 
Kurts which are really companies are just beginning to come into ' 
existence. But our observations relate to the large class of Kuris 
which permeate the length and breadth of Malabar. We-do not 
intend to deal at length with the question whether the object of a 
Kurt i is the acquisition of gain by the subscribers.’ There is, of 
course, no acquisition of gain by them as a body, because, as we 
have already observed, they- do not form a single legal body for 
any purpose whatsoever. Whether the object of a Kurtis the 
acquisition of gain by the subscribers individually, is, we admit, 
a question not free from ‘difficulty. It is, however, quite clear-that 
‘the subscribers do not’ carry on any business for the purpose of, 
gain which is neceesary to make Section 4 applicable. -. -. The sub- 
-scribers do nothing but paya certain amount of money-in a number 
of instalments, and receive the whole amount in a lump from the 
Kutti. It wot! be difficult to bring this within the term “ carry- 
ing on. business,’ > Itis perhaps more doubtful whether the Kutti 
who receives money from a number of persons in instalments, and 
pays each of them at the end of a period, may not be said to” carry 
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on business. Bht this point is not material for the question we are 
now considering. The learned Judges in Ramasamy Bhugavathar’s 
case hold that in that case the members of the fund were carrying 
on a business. They may be right. But a Malabar Kuri is very 
different from what the fund in that case was assumed to be. The 
. decisions in Jennings v. Hammond in 9 Q. B. D., 225 and Shaw v. 
Benson 11 Q. B. D., 565, 570, In re Padstow Total Loss and Collision 
Assurance Association, 20 Ch. D., 187, 145, no doubt tend to show 
that a mutual loan society, in which loans are, advanced to the 
shareholders at a low rate of interest, may be carrying on business 
for the purp»se of gain, although the company, as a whole does not 
gain anything by making the loans, but only the shareholders do. 
On the other hand Oraal v. Whymper, I. L. R., 17 ©. 786, In re 
Siddall 29, Ch. D., 1, Lhe New York Life. Insurance Company v. 
Styles, 14, A. ©, 881, The Queen Y. Whitmarsh 15, Q, B. 600, Moor 
v. Rawlins 6, C.B, N.S, 289 Wingfield v. Potter 45 L. T, 612, 
Orowther v. Thorley 82 W.R, 880 go to show, that where the 
substantial purpose of an association is not to carry on a business 
for the purpose of gain, the fact that gain may accrue inci- 
dentally, or may arise from mere subsidiary provisions, does 
not make registration necessary. Itis tobe remembered that 
` no subscriber in a Kuri is paid by the Kutti more than the amount 
actually advanced by him, and none is paid less than that amount. 
One who draws his prize early may make a gain by investing his 
money elsewhere, but with that the Kutti has no concern. It 
would not, perhaps, be quite right to say that no subscriber has the 
acquisition of gain as one of the objects in view, when he takes 
shares in a kurt, but most people join it for the purpose of saving. 
But while a few may gain in fact, their subscriptions to the Kuri 
bring no profit to others from the Kutt: or any ‘subscribers. It 
‘seems to us clear beyond a doubt that the members of a Kuri do 
not form a company, association, or partnership, and that being so, 
the question whether the object is to carry on a business for the 
sake of gain does not arise. It will be necessary, when the question 
-is raised for decision before a judicial tribunal, that the nature of 
the institution must be put clearly before the Ceurt by evidence, 
and if that be done, we have no hesitation that the decision in 
Ramasamy Bhagavathar’s case will be held to be absolutely inappli- 
cable to Kuris of the ordinary kind. The above observations regard- 
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ing Kuris in Malabar are equally ‘applicable to similar institutions 
called Chits, Kuttuchits &c., in the scuthern districts of the 
Presidency*. i 


INDIAN CASE LAW IN 1895. 
A | 1. 
In this article, we propose to review briefly the Indian Cases 
reported for the year 1895. We shall begin with the decisions of 
the Privy Council and then take up the rulings of the various High 


Courts in such cases as may be of some general importance or 
other wise interesting to the litigant public and the profession. 


The case of Asharfii Lal v. Deputy Commissioner of Bara Banki, 
22 J. A. 90 strikingly illustrate’ how Indian Courts sometimes 
pay too much attention to the flimsiest technichalities. of law and 
enforce strict adherence to them eve: at the sacrifice of justice. A 
person had been adjudged «lunatic under Act 35 of 1858 and his 
estate placed under the Court of Wards. A decree was obtained 
against the Court of Wards representing the estate of the lunatic. 
The person who was however guardian of the lunatic’s person was 
not made a party to the suit as representing the lunatic. ‘The ques- 
tion was whether the omission to sue the guardian of the lunatic 
rendered, the.decree void for want of jurisdiction. The Judicial - 
Commissioner of Oudh set aside the decrees of the Courts below’ 
on the ground of want of jurisdiction under S. 622 ©..0. P. The 
Judicial Committee in reversing this decision observed :—” Even 
supposing’ the wife was appointed guardian and that she was 
guardian at the time the decree of the first Court was made, still 
the fact remains that the appellant had made party to the suit the 
Court of Wards, the authority which had the property of the 
lunatic under its control, and which would have to answer a decree 
if a decree were made. Even if the guardian were a party, if would’ 
‘not be the guardian who would have to satisfy the decree; the 
guardian would have to go to the Court of Wards and get the, 
funds to pay With.. It is not suggested that the suit was not 
fully tried: out upon the merits, or that any other line of defence- 





* On the question whether the acamalkon of a is the object in any particular case 
I Beaven p. 550, 16 Q. B: 600, and I, L, R., 11 M, 238, may also be referred to’ with 
advantage: i 
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„could have begn raised if the guardian had been party to the suit. 
The ground, therefore, on which the Judicial Commissioner reversed 
the’ decrees of the Lower Courts seems to have been of the very 
flimsiest character.” 


In Sajid Ali y. Ibad Ali 22 I. A, 171 the question as to testa- 
mentary capacity arose for-decision. It was observed that in 
deciding an issue of testamentary capacity the gourt should 
attend exclusively to the actual facts established by the evidence 
and not import inferences of fact derived from ntedical books and 
judicial dicta relating to other cases. The committee held that in 
order.to constitute an insane delusion it must "be shown not only 
that the testator’ s belief in it was unfounded, but that it was so 
destitute of foundation that no one except an insane person would 
have entertained it. “It was fugther ruled that evidence which 
would disprove capacity to execute a complicated settlement might 
yet be wholly insufficient to avoid a will of a simple character. 


In Thakur Pershad v. Sheikh Fakir Ullah (22 I.A. 44; I. L. R., 
17 A 106), the Privy Council expressly overruled and declared 
erroneous the ruling in Sarju Persad v. Sita Ram, I.L. R.,10 A, 71, 
In Sarju Persad’s Case, it was ruled that by force of S. 647 
C. P. C. S. 373, and other sections applicable to original suits, 
would apply to execution proceedings and that applications for 
execution withdrawn or struck off without leave to apply 
again being expressly granted by the court would not be regarded 
as affording a fresh starting point under the Limitation Act. 
This ruling ofthe Allahabad High Court took ‘the profession by 
surprise and actually produced great consternation among the 
litigant public, so much so that the Legislature thought - fit to 
interpose by the passing of Act VI of 1892. Their Lordships 
pointed ont that independently and quite irrespective of Act VI 
of 1892, S. 647 of the Civil Procedure Code does not on its true 
construction apply to execution proceedings ‘and that “ the pro- 
ceedings spoken of in 8. 647 include original matters in the nature 
of suits, such as proceedings in probates, guardianships and so forth, 
and do not include executions.” And the Privy Cotincil held that 
an application for execution of a decree though struck off for 
default, does still afford 2 fresh starting point , for Peokoning 
limitation. 
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In Beti Maharani v. Collector of Etawah (22 LA., 31, LL.R., 
17 A, 198) a question of limitation arose for decision. . It was held 
that an order of court issued under S. 485 of the Civil Procedure’ 
Code and restraining a debtor from paying and the creditor from: 
receiving payment is not an order restraining the institution of a 
suit, within the meaning of S. 15 of the Limitation Act 15.of 1877. 
“An order in those terms is not an order staying the institution 
ofa suit. There would be no violation of it until the restrained 
creditor came to receive his debt from the restrained debtor. > And 
the institution of a suit might for more than one reason be a very 
proper proceedings gu the part of the restrained creditor, as for 
example, in this case to avoid the bar by time, though it. might 
also be prudent to let the court, which had issued the order, know 


what he was about.” a 6 


` In Mussummat Lachhan Kuna v. Anant Kingh, (22 I. A. 
25), the question arose whether possession taken by a Hindu widow: 
of her husband’s estate could be deemed adverse to her husband’s: 
reversionary heirs. Adverse possession for the statutory period can 
only give such an estate as the widow, or other female claimant 
prescribes for. The Privy-Council held that where a Hindu widow 
takes possession of her husband’s estate by excluding pre- 
ferential heirs such as the son or.the son’s widow’ (after the 
death of the son issueless), her possession must be deemed adverse’ 
from the commencement as.against áll the reversionary_ heirs ‘of 
her, husband unless.it can be shewn that when the widow took 
possession she claimed only the limited. estate of a Hindu widow 
instead of an absolute title. “The contention that although it (the 
suit) might be barred as against the son and all persons claiming 
‘under him, the affect was only to extinguish those rights and to let 
in the rights of any persons who would claim as reversionary heirs 
of Mangal (the last male holder in possession) does not appear to 
their Lordships to be supported by authority; nor is it tenable 
unless it were clearly shown that, wben Jit Kunwar (the widow) 
took possession, she professed to do it as claiming only the limited 
estate of a widow.” 


“In Mohunt Bhagavan v. Mohunt Raghunundan, 22 I. es 94 
which was a case of succession to a Mutt inPuri, the question arose 
how far the ae of a chela was invalid by reason of leprosy 
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on the part of the adopting Mohunt. The Judicial Committee 
held that according to Hindu Law, leprosy must be of a virulent 
form in order to disqualify a Mohunt from adopting a chela by 
preventing him from taking part in the religious ceremonies of 
adoption. This expression of opinion must now set at rest a 
question which has long agitated the Indian Courts. 


The case of Abdul Fata Mahomed Ishak v. Russpmoy Dhur 
Chowdhry (22 I. A. 76) affords a striking illustration of the futility 
of attempts made under the guise of religious endowments to really 
evade the law against perpetuities. Overruling the cases Meer 
Muhomed v. Sashti Churn Ghose I. Tu. R., 190., p°412 and Bikani 
Mia v. Shuk Lal Poddar I. L. R., 20 C. 116, the Privy Council held. 
that under Mohomedan Law, a perpetual family settlement is 
not legal though it is éxpressly made as a wakfnama or deed of 
gift and though there is au ultimate but illusory gift to the poor. 
By the general law of Islam, at least as shown in India, simple gifts 
by a private person to remote unborn generations of descendants, 
that is to say, successions of inalienable life interests are forbidden. 
And this principle cannct be allowed to be nullified simply because 
the forbidden transaction is varnished over with an illusory chari- 
table gift. “A gift may be illusory whether from its small amount 
or from its uncertainty and remoteness, Ifa man were to settle a 
crore of rupees, and provide ten for the poor, that would be at 
once recognised as illusory. It is equally illusory to make a pro- 
vision for the poor under which they are not entitled to receive a 
rupee till after the total extinction of a family, possibly not for 
hundreds of years; possibly not until the property had vanished 
away under the wasting agencies of litigation or malfeasance or 
misfortune ; certainly not as long as there exists on the earth one 
of those objects whom the donors really cared to maintain in a 
high position. Their Lordships agree that the poor have been pub 
into this settlement merely to give it a colour of -piety, and so to 
legalize arrangements meant to serve for. the aggrandizement of 
family.” Although Justice -Ameer Ali has elaborately defended 

‘the opposite view there is no doubt that the view of the Privy 
Council is in support of morality. 


In Guruswamy Pillat v. Sivakami Ammal (22 I. A. 119) the 
Privy Council had to construe the words “ have in a Hindu 
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will. The will direéted “if both my daughters have issue they. 
shall divide the properties equally. Those who have no.issue shall” 
enjoy the income. for their lives and- those who have issue ‘shall: 
énjoy the whole propéity.” The Privy Council adoptied the canon 
of construction that “ where the language of a will is clear and- 
consistent it shall receive its literal construction unless thère i is 
something in, the will itself to suggest departure from it. They. 
. accordingly, held that upon, the literal construction, of the will. 
ths bitth of issié Was tlie contingency ot which thé gift in each. 
casé became absolute aud thaf from the will Wliose language 
throiighout is oléag and consisteiit there was no reason derivable 
for reading have issue” as méaning “ léave issue.” 


_ Again in Kishari Mohwa Roy v. Ganga Bahu Debi 22 Í. Á. 188 
their Lordships had to construe jhe expression “ stipulated period” 
as. used- in Section 8 ‘of the Bengal Regulation 1806- It was’ 
held that the stipulated. period refers to the- period stipulated i in 
the proviso for redemption and that the mortgagee’s right to fore- 
close under Section 8 cannot be accelerated by virtue of any subsi- 
diary provisions in the mortgage deed. :The Privy Council forma: 
lated their -conclusions in these terms “ (1) That the period des- 
oribed in Section 8 as the stipulated period must be ascertained by. 
referring to. the date fixed in the proviso for redemption, as the date 
at which the mortgagor may redeem the subject’ of the security by. 
repaying the capital of the loan, and (2) that ‘the period So ascer- 
tained will not be altered or affected by the failure of the mort- 
gagor to make due and régular payment of interest before. that, 
period , arrives. In their opinion, a separate stipulation which 
for. other pur poses, accelerates the timè at which the principal i is. to l 
become due, and) makes ` no ‘provision for the’ mortgagor making 
payment i in order to avoid forfeituré, cannot legitimately be taken 
into account in considering. what ought to be ia as a “tho 
stipulated pēřiod ”, 


_, The case of Adminisir akon evened: of Bengal v. P em p dat 
Mullick. (291. A. 107, 22. 1; L. R.C. 788) was also a case-of con- 
struction. It was held that where the executors of a- Hindu testator 
having the wht estate of the. deceased vested in them by | force 

- of, probate granted under the Hindu Wills. Act of 1870 transferred, 
the sirhe by dead tó the ‘Administrator-General, such transfer. was 
yaild under T 81 of ths Administrator-Geheral’s Act.1874, 
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«The right to devolve the property of a deceased testator with all 
powers and duties relating to its" management and administration 
which is, conferred by section 81 of the Act of 1874 is not confined 
to any particular class of executors or of estates. It is given in 
broad and comprehensive terms to any and every ‘testamentary 
executor in whom the estate cf the deceased testator have “been 
legally vested by virtue of his probate. The clause attaches 
only one condition to the exercise of the executor’s right which is 
that no transfer shall be made to the Administrator-General without 
his consent.” Regarding the constructéon of Indian Acts, the 
Privy Council has laid down the principle that proceedings of the 
Indian Legislature cannot be referred to as legitimate aids to the 
construction of the Acts in which they result. There had heen 
conflicting rulings of the Indian Courts upon the point before this 
decision. “It is nob required vhat*im a consolidating statute each 
enactment, when traced to its source, must be construed accor ding 
to the state of things at a prior time when it became law; the 
object being that the statutory law bearing on the subject should 
be collected and made applicable to the existing circumstances ; 
nor can a positive enactment be annulled by indications of inten- 
tion, at a prior time, g gathered from previous legislation on the 
` matter.” 

In Administrator-Genera: “of Bengal v. Bani Lal Mullick, 22 
I. A. 203, the question arose how far a court is competent to deal 
with the receiver it appointed during the pendency of a suit 
when after the dismissal of the suit: questions of accountability of 
the officer so appointed crop up for decision. The High Court 
by its decree set aside as illegal a transfer of a testator’s estate by 
his executors-nominate to the Administrator-General, appointed a 
receiver and directed accounts against the executofs. The decree 
of the High Court was upheld however, by the Privy Council on 
appeal. Questions of accountability on the part of the executors and 
receiver had to be settled after the dismissal of the suit. It was 
held by the Privy Council in the -case under notice that the High 
Court. which appointed the receiver, had ample jurisdiction to deal 
with its officer without the aid of a pending suit and that the 
executors would, remain accountable to the Administrater,General 
as the transferee of the estate and could not if sued plead res 
judicata ‘in .consequence-of the Privy Council order directing the 
dismissal of the Original Suit. 
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We lave in the Indian Reports a number of rulings upon 
some very interesting points connected with Adoption, Alienation, 
Inheritance and other branches of the Hindu Law. 


The guestion as to the limits subject to which the doctrine of 
estoppel may be applied to cases of valid adoptions has been dis- 
cussed in Qurulingaswami v. Ramalakshmamma, I. L. R, 18 M, 58 ; 
Parvaetibayamma v. Ramakrishna Rau, I.L.R, 18 M 145; Santap- 
payya v. Rangappayya, I. L. R, 18 M, 397; The state of the law 
cannot be regarded as altogether satisfactory as there is a departure 
from the general principles of the law of estoppel. The principles 
which govern the tpplicability of the doctrine appear to be these. 
No estoppel can arise from ignorance of law which the parties must 
be presumed to know I. L. R, 18 M, at pages 58, to 60. The fact 
that the adopter took an active part in making the adoption does 
not estop the adopting person from subsequently impugning its 
validity. “ In every case of adoption, the adopter must more or less 
take an active part and to say that because he took an active part 
he must not disaffirm his act, though it is clearly invalid under 
Hindu Law is tantamount to repealing it as to the requisites of 
a valid adoption” I. L. R, 18 M, at p. 151. And+the doctrine is 
applicable only to those cases in which by reason of the invalid 
adoption, the status of the boy is so irrevocably altered as to render 
‘it impossible for him to regain his original position in his natural 
family either by the operation of the law of limitation or by some 
other cause. Accordingly where there was acquiescence in the 
validity of the adoption -for only a brief period of 18 months, the 
doctrine of estoppel was held inapplicable—Parvatibayamma v. 
Ramakrishna, I, L. R, 18 M. 145. And where the conduct upon 
which the plea ef estoppel was founded did not asa matter of fact 
lead to any change of situation, the Bombay High Court held the 
doctrine not to apply, Kuverji v. Babai, I.L.R, 19 B. 374. Follow- 
ing the course of decisions in this Presidency, the Madras High 
Court affirmed the validity of the adoption of an only son and 
also held that an only son can be validly given away in adoption 
by his widowed mother even in the absence of any authority from 
her husband, Gurulingaswami v. Ramalatshmamma, I.L.R, 18 M 53; 
while upon the game Principle of staredecis, such adoptions have 
been declared tg be invalid in Bombay Raiji Judav v. Bai Mathura, 
I. L. R, 19 B. 668.) 
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In Mahadu Qanu v. Bajaji Sidu, I. L. R., 19 B. 239 it was 
held that an adopted son canrot validly renounce his status as such 
though, he might give up his right of inheritance and that a sub- 
sequent adoption made on the strength of such an invalid renuncia- 
tion of status was invalid. The decision obviously rests upon the 
principle that a person cannot consent to give up the personal 
status with which the law invests him and that the continuance of 
the status isa matter quite mdependent of the will of the parties 
concerned. r 


Again in Gurulingaswami v .Ramalakshmamma I.L.R, 18 M. 98, 
the High Court laid down the principle that a move distantreversioner 
can sue to protect his reversiuary interest if the nearer reversio. 
ners are either in collusion with the widow or other female holder 
or have precluded theinselves from ‘interfering or refused without ` 
sufficient cause to institute proceedings or concurred in the act 
alleged to be wrongful. It is not in every case necessary to prove 
fraud on the part of the nearer reversioners; and refusal on 
their part to question the act complained of, is not insufficient to 
justify the plaintiff in suing To the same effect is the ruling of 
the Bombay High Court in Rarabai v. Ranga Raw I. L. R.19 B.614. 
This appears to be an extensicn of the law as hitherto understood, 
for the right of suit is not confined to cases of fraud on the part 
of the nearest reversioner. 


In Bhagwan Singh v. Bhagwan Singh 17 A, 294, a full bench 
of the Allahabad High Court had to consider the question whether 
the adoption by a Hindu belo1ging to one of the three regenerate 
classes and subject to the law of the Mitakshara or Benares school 
of Hindu Law, of the son of his mothers’ sister was a valid adoption 
or not. A majority of the full Bench has held that such an adop- 
tion is valid under that law end that the onus of proving that it 
is prohibited by usage is upon those who allege that it is illegal. 
This view is no doubt opposed t> the generally received opinion that 
under the general law such adoptions are illegal. The judgments 
of the majority which evince g-eat research question the authority 
of the Dattaka Mimamsa and zhe Datiaka Chandrika on questions 
relating to adoption. 

Tha points raised in those judgments deserve very careful 
attention at the hands of every student of Hindu Jaw. 


ary. nee ae ` Boo AN 
148 THE MADRAS LAW JOURNAL. [voL. ft. 


W e may next notice the decisions relating to alienations by’ a 
Hindu Widow. Ther ulings in Sheobarat Kuari v. Bhagwati Pr asad, 
I. L. R., 17 A, 523, Deo Kuar v. Mon Kuar, I. L. R.,17 A LpAntaji 
v: Dattazi, 19 B,-36 do not call for any special Maran “The case 
of Ram Kawal Singhv. Ram Kishore Das 220. 506 raisesthe question 
as to thé extent of a widow’s power of alienation for religious or 
charitable parposes. It was held that she can alienate her “hus” 
bands’ property so as to be binding upon the reversioners’ in 
case the alienation is for ‘a religious necessity that is to say for" 
thé spiritual welfare not’ of herself but of her lusband or the- 
alienation is for ‘a ‘pious purpose and represents only A very small 
portion of the estate inherited. In Baroda Kanta Chattapadhya 
v. Jotindra Narain Roy, I.L.R.; 22 C, 974, the point that arose for 
decision was as to when the entiss estate and when only a limited 
interest passed by an execution sale held in pursuance of a decree: 
against a Hindu widow. In‘as much as in that case the decree was 
for a debt which in fact was due by the estate; the court held” 
that the auction purchaser took the entire property and not merely 
the qualified interest of a widow. The court followed the principle 


enunciated by the Privy Council- in the case of Jugul Kishore v. > 


Jotendro Mohun Tagore (I. L. R.,10 C,,985). ‘The case depends 
on the nature of the suit in which execution issues. ‘There are many’ 
authorities to that effect .:. If the suit is simply for a personal 
claim against the widow then merely the widow’s qualified interest- 
is sold and the reversionary interest is not bound by it. If on thé 
other hand the suit is against the widow in respect of the estate, 
_ or for a cause of action which is not a mere personal cause of action 
` against the widow, then the whole estate passes. In many of the 
cases, although the right, title and interest of the widow had been 
sold, the wile interest in the estate was held to have passed and 
the gerang heir to pe bound by it.” 


3 


_ Inthe case of Hon Gunite: Sanyal v. 8 arnamoyi Debi, li Res 5 
22 0, 854.the court had to consider the extent to which a widow in. 
concurrence with the presumptive reversioners at the naaa gould 
deal absolutely with her inherited estate. © 


“The court lays down the following pr opositions : as well eslab: 
‘lished. First tha widow may relinquish the whole of- her interest in 
ker husband’s opat and then the next reversioner will acquire: the 
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estate absolutely. See the Privy Council decision in Behari Lal v. 
Madho Lal, I: L. R., 190, 286.. Secondly’ the widow may convey 
to the néxt reyersioner or to s third party with the consent of the 
next reversionér, the whole or any portion of the estate and the 
trausféree will acquire an absolute interest—See the Full Bench 
decision in Sarma Roy’ s case, LL.R., 10 C,1102. The Court further 
held that it ig not however competent for the widow, the next pre- 
sumptive reversioner, to deal with the property so as to convert her 
interest in any portion of herlmsband’s estate which she retains for 
herself into an absolute interesi freed frof all restraint upon alien-- 
ation. Itis worthy of remark that in this.case thé court ruled and. it 
was, necessary so torule thata gift made by a widow to.the pre- 
sumptive reversionary. heir will. be valid so as to prejudice.the rights 
of all. thosé_ who i iti thé*event tighi become the actual, reversioners 
at the time of the widow’ sdeath. This view is slightly in advance. 
of the Widow’ s power of alienatioii With the Consent of the rever- 
sioners for the timé béing.. It appears to be open to'some doubt. 
It virtually holds it legal for a widow to accelerate the succession of 
the next heir to a portion only of her estate. Where the widow 
S walks Out of the scene” alcogether, it is intelligible that the 
existing property passes in its entirety to the next heir; but where 
she retains a portion of the estate to herself, there arises the 
anamoly of there being a succession to a portion of the estate while 
as to tlie remainder of the estate, there is no succession at all.. In 
Behari Lals case I. L. R., 19 C, 286 the Privy Council observed. : :— 
“Tt may be accepted that according to Hindu Law, the widow (can 
accélerate the estate of the heir by conveying absolutely and 
destroying her life estate. It was essentially necessary to withdraw 
her own life estate, so that the whole éstate showld get vested at 
once iri thé gratitée.- The necessity of the removal of the obstacle 
of the life-estate is a practicsl, check on the frequency of such 
conveyances.” Again it is nob clear from the authorities whether 
a widow does not.exceed her powei's of alichation when she-makes 
a..gift of.a moiety of her estaée, - though with: the consent of the 
next reversioner; and especially when the donee happens to bė 
the reversioner himself, it is extremely -doubtful whether such an 
alienation could at all be held to be binding upon the reversioner. 


In Ramasami Ohbkti 4. Mangaikarasu Nachiar, L:R.,18M,113 
thé Madras High Court answered in the negative the question 
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whether a Hindu widow was bound to dischargé her husband’s 
debts out of the income of the estate inherited. Justice Muthusamy 
Tyer said. “The net income is under Hindu Law as administered 
in this Presidency, her own exclusive property and she is not bound 
either to save or apply it for the benefit of the reversioners.” She 
. is however not entitled “to ignore the charges which are legally 
payable out of the gross income such as the peishcus and mainten- 
ance due to other members of the family and thereby a to the 
debt left by the- husband so as to prejudice the reversion.” This 
view may improve the position of the widow but it may be doubted 
whether it is in acterdance with the strict Hindu Law as regards 
the nature of the widow’s right of succession. 


In Krishnaswami Aiyangar v. Rajagopqla Aiyangar, I. L. R., 
18 M,73, tlio Madras High Court ad to discuss the question whether 
when a coparcener sells his undivided share and after paying his 
debts from the sale proceeds has a surplus left in his hands, that 
surplus is to be taken as coparcenary property subject to the law of 
survivorship or to be taken as his self acquired property which will 
pass to his widow on his death without issue. It was held that the 
surplus sale proceeds were not divested of the character of copar- 
cenary property and that the lands purchased with that surplus 
were consequently liable to be dealt with as any other joint family 
property. The Court said “The sale so far as it produces the 
surplus was in excess of the requirements of the creditor’s equity 
and amounts to a mere conversion of the coparcenary interest into 
money or other property, which when warranted by Hindu Law 
or by the equity engrafted upon it, cannot operate to remove it 
from the domain of survivorship or to divert the surplus of its 
character of coparcenary property.” The correctness of this deci- 
sion has been doubted in 5 M. L. J. 


The ruling of the Allahabad High Court in ‘Achhan Kuar v. 
Thakur Das, L. L. R, 17 A 125, that the next presumptive rever- 
sioner under the Hindu Law cannot validly alienate his reversionary 
interest appears to require some examination before it can be accept- 
ed as sound. {s the interest only an interest in expectancy as the 
Court seems to characterize it ? The question whether the interest 
of a reversioner,under the Hindu Law is in the nature of a contin- 
-gent interest of vested interest does not appear to be altogether 
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free from debi The element of contingency arises from the fact 
that itis not certain that the heir presumptive will survive the 
widow ;,But there is no doubt at all as to the death of the widow at 
some time or other and the corsequent vesting of the reversion in 
some one or other though whas that one will be, cannot be foretold. 


Since the revolutionizing decision of the Privy Council in 
Sartaj Kuari v. Deoraj Kuari LL. R.,10 A, 272 which leas upset the 
course of decisions in India for about half a century, the question 
whether an impartible estate is inalienable by custom or by reason 
of its tenure is becoming a vexed question. The Madras High 
Courtin reversal of the finding of the Sub-Court*held , upon a review 
of the evidence, the’estate in question to be inalienable by custom 
Sivasubramania Naikar v. Krishnammal I. L. R., 18 M, 287. An 
ingenious argument at the bar to &mit the scope of the decision of 
the Privy Council did not find favour with the court. 


In Ramanada v. Raikishni Barmani, I. L. R.; 22 C, 347, it was 
decided that under the Bengai School of Hindu Law a: daughter 
who is unchaste ab the time th= succession opens is precluded from 
inheriting her father’s property. In Abilakh Bhagat v. Bhekhi 
Mahto I. L. R., 22 C, 864, the court held that under the Mitakshara 
law a person who has succeeded to the inheritance of property 
does not lose his right by reason of his subsequent insanity. 


In Balammu v. Pullayya I. L. R., 18 M, 168, it was held that 
according to the law as settled in the Madras Presidency, a widow 
can only succeed to her husband’s property which was actually 
vested in him either in title or in possession at the time of his 
death and that she cannot succeed to a sapinda who survives her 
husband, even though her husband if he had liyed, would have 
been heir to that sapinda. This view has long been accepted as 
the law in Madras. 


In Balu Lal v, Nanku Ram, 1.L.R., 42 C, 339, we have a most 
lucid exposition of the legal import of the terms bandhu and sapinda g 
as used in the Mitakshara. The term bandhu is defined in the 
Mitakshara as ‘bhinna gotra sapinda’ that is one sprung from a 
different gotra or family but is a sapinda of thé person whose 
estate is the subject of inheritance, that is to say is connected with 
him by common corporeal particles or by consangynity. The term 
“ bandhus” denotes all those who besides ii sprung froma 
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different family are the heritable sapindas of A person either 
directly or through that person’s father or mother. And heritable 
sapindaship consists in mutuality of sapindaship between the pro- 
positus and the person who claims to be his heir. “ A sapinda of 
the propositus, to be capable of inheriting, must justify a further 
condition namely that he must be so related to the propositus that 
the propositus is also a sapinda of him either directly or through 
the father or the mother.” We may also in this connection refer 
to the very elabprate and ab the same time very reliable definitions 
of heritable bandhus given by Raj Kumar Sarvadhikari—Tagore 
Law Lectures of 1880, pages 708, 705. 


The case of Sundrammal v. Rangasami Mudaliar I.L.R., 18M, 
198 is also a case relating to succession by bandhus. There it was 
held that the sister’s daughter is Sot a bhandu at all as defined in the 
Mitakshara. In thecase at Muttusami v. Mutiukwmarasami I. L. R., 
16 M, 28, the term bandhu is explained to denote persons related 
throug gh females born in or belonging to the family of the propositus 
but in what manner they should be related, has not been shown there. 
And the case of Sundarammal v. Rangasami does not contain any 
explanation at all as to what is meant by bandhu. Testing the posi- 
‘tion of the sister’s daughter with the help of the definitions given 
in the Calcutta case just noticed and in The Tag Law Lectures 1880, 
pages 703 and 705, it is not clear whether she does not come within 
the scope of the term bandhu.: Again in the Madras decision under 
notice, the High Court decided that they cannot accede to the posi- 
tion that the principle of Hindu Law that in cases of competition 
males exclude females as in the case of a sister and a sister’s son, 
` holds good only in those cases’ in which the competing claimants, 

belong to the sême class of relatives. ; 


ce 


‘They appear to hold that that principle is subject to the “ well 
known principle of Hindu Law that when in the table of succession, 
- one, class of heirs ranks above another, the class that is enen 
first must be exhausted before the class that is named next can be 
let in.” The conclusion is irresistible that a female Atma bandhu is 
entitled to sucgeed in preference to a male pitru bandhu. 


The decision in Annapurni Nachiar v. Collector of Tinnevelly, 
L.L.R., 18 M, 277 decides a very important question of Hindu Law. 
[he Court ruledfthat for purposes of succession to the estate of an 
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adopted son tallen in adoption by a person having a plurality of 
wives, the wife who has participated in the ceremonies of adoption 
has alone to be ranked as the adoptive mother and that the remain- 
ing wives should be treated as mere step-mothers and that the 
former is entitled to succeed in preference to the latter. The cor- 
rectness of this decision is not altogether free from doubt and its 
soundness has been attacked with great force in a leading article in 
this Journal—5 M. L. J. 3861. ‘Ifa son adopted by @ husband in 
the abseuce of an only wife or against her wishes can become her 
son, if a son adopted by a bachelor can begoine the son of his subse- 
quently married wife, if a son adopted by a widower can become 
the son of his (deceased) first wife or his wife “subsequent to the 
adoption,” it follows that the consent of the wife is unnecessary to 
effect afiliation, that her co-operation in the ceremony may be 
dispensed with and that “ her asciation with the husband in the 
ceremony of adoption is a religious formality which possesses 
absolutely no legal significance and cannot possibly confer any 
legal right on her beyond what she may acquire independently of 
such association”. Adoptive maternity then is a legal incident 
which the law attaches to ths relation between the adopter and 
his wife and is quite independent of the will of the parties con- 
cerned. If by declining to associate with himself his only wife, 
a person caunot divest her of the legal status of maternity, “ why 
should a desire on the part of the husband to exclude all his 
wives but one be allowed any greater efficacy.” ? 


With regard to the law of partition, we have had a few deci- 
sious from the Bombay and Madras High Courts. In Subba dyyar 
v. Ganasa diyar I.L.R., 18 M, 179, it was held that when the father 
has undivided brothers and when he is alive, the gons can enforce 
partitioa against the father’s will under the Miakshara law, “ The 
vight to demand partition is in the son; and it is by his will and 
not by the father’s desire the partition takes place.” This view is 
in accordance with a prior decision in Madras (1 M. H. C. R., 77), 
with the views that have prevailed in Allahabad and Calcutta (6 A, 
430 F. B., 12 B. L. R., 878) and also with the view of Justice 
Telang as expressed in his dissenting judgment ind. L. R., 16 B, 
29. ` The case of Muthusami Mudaliar v. Nallakulantha Mudalliar, 
I. L. R., 18 M, 418, holds that when a portion of property is 
reserved for future partition, it does not cease to [ co-parcenary 
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or joint family property and that the previous co-Parcenerary must 
be held to continue guoad the property in question. 
M. K. VAIDYANATHA IYER. 


NOTES OF INDIAN CASES. 

Queen Empress v. Venkataratnam Pantulu, I.L.R., 19 M. 14 ;— 
We think this decision is likely to work considerable mischief. The learn- 
ed Judges no doubt expressed themselves somewhat guardedly that at that 
stage of the proceeding they would not in revision set aside the order of 
the Magistrate refusing a dopy of the charge sheet. The subordinate 
magistracy is apt te extend the scope of this decision to all cases. 
It seems to us that the police charge sheet corresponds to the complaint 
of the private individual on which criminal proceedings are initiated. 
Section 191 of the Criminal Procedure Code specifies the modes in which 
criminal proceedings are started, The complaint of a private individual 
and the report of the police being the modes in which the jurisdiction of 
the magistrate is invoked. The accused is entitled to a copy of the 
complaint and for the same reason to a copy of the charge sheet. The 
fact that the charge sheet may contain matters which are also in the 
diary is no argument in favour of refusing a copy. For as we bave more 
than once pointed out Section 161 places the result of the investigation 
by the police on a footing entirely different from he diary under Sec- 
tion 172. “See 2, M. L. J., 173. 

We think the accused is entitled’ to the copy, for the site ge sheet 
is the first step in the initiation of Judicial proceedings against him and 
he cannot be placed in the dark as regards it. 

Echaran Patter v. Appu Patter, I-L.R.,19M.,16. The Subordi- 
nate Courts ask for light and they are more euveloped: in darkness. ‘The 
question is one of every day occurrence in the courts of Malabar and the 
District Judge asks for an intelligible rule. A suit for redemption with 
a prayer for the fecovery of arrears of rent is a thing of every day occur- 
ronce in Malabar. Konna Panikar v. Karunakara 1.L.R. 16 M. 328 decided 
with reference to jurisdiction and apparently the judges intended the 
same rule to apply as regards court fees that the amount of the mortgage 
‘and the arrear of rent would together determine the jurisdiction. In 
‘every such suit the decree would be in case the plaintiff succeeded, for 
the possession of the property on payment of the mortgage amount less 
the arrear of rént, or if the latter exceeded the mortgage amount, for 
possession and for excess of rent. The attempt of the learned Judges 
in this case to distinguish the former can hardly be said to be successful. 
As regards the r Fees Act it makes uo difference which is in excess: 
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As regards the ois Procedure Ccde, the arrear ought to bo set off against 
the mortgage amount. The decision in the case under notice that the 
mortgage amount alone should determine the Court Fee seems to be 
questionable 
- Sree Ramulu v. Sobhanadhri Appa Rau, I.L-R.,19M.21 We 
are not disposed to question the carrectness of the decision. The decision 
of Muthusamy Aiyar, J. in Solhasiadhrt Appa Raw v. Chalamannea, 
I.L. R, 17 M, 225 and certamly his reasoning are open to excep- 
tion. The'attention_of the learned Judges does not appear to have 
been drawn to section 72 of the Rent Recovery Act, but we think it 
cannot affect the question of limitation: Attention was drawn to the 
ection in later cases, but the High Court refused te*reconsider the deci- 
sion at p. 21. The rent is payable within the Fusli according to the 
terms of the tenancy and to give she landlord a right of suit, no decision 
of a Revenue Court enforcing acceptgnce of pattah is a condition prece- 
dent. In consequence of this decision which however legally correct, 
has rendered it possible for the tenant to defeat the landlord’s claim by 
holding him at bay, the argumen- has been used and with success, that 
“ the acknowledgement of the liability to pay rent in the written statement 
of the tenant in the summary proceedings saves limitation” Jt seems to us 
highly discieditable to the Legislature to sit still merely looking on while 
landlords and tenants are spending their resources on highly rninous 
litigation. The Indian Legislatures seem rarely to think of picce-mcal 
legislation which in England seers to be the great merit of Parlimentary 
legislation. A great evil arises, the public or a portion of it feels hard- 
ship and a small bill of 2 sections remedies the evil. But the ponderous 
machinery of the Indian Legislatcre requires a great motive power and 
when the power comes the machine must grind the whole thing to cust. 
Smoothening the edge here, levelling alittle there or stopping hole at 
another place, this, the Indian Legislature cannot think of. 
Kanakayya v. Narasimhulu, I.L.R., 19 M. 38, The decision 
appears tousto be just. It may look like encouraging the dug-in-the-manger 
spirit of one of the tenants in common butit seems the happiness of 
both is best secured by insisting apon each acting with the consent of 
the other, It is not a case bowsver of repair or preservation of the 
existing state of things in which case it may be proper to hold a differ. 
ent view. But if one wishes to raise the height of a common wall, he 
must do so with the consent, of the other. e 
Vallaba Valiya Raja v. Vedapuratti, I.L.R., 19 M.40. There can 
be no doubt that the High Court has after all enunciated the right view on 
the question doalt with in the case. The mortgagor t has obtained a 
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decree for redemption making default in the paymet provided for on 
the date mentioned cannot afterwards execute the decree, for the condi- 
tion having failed he is not entitled to the benefit which accrues only on 
the condition being perfor med. Ifthe decree had been varied under the 
power conferred by the Transfer of Property Act with, regard to the 
extension of the time of payment there would then be no question of the 
decree-holder’s right to execute the decree if he makes the payment 
within the extended time. Some of the Judges expressed the view that 
even though the decree-holder-may not be entitled to execute the decree 
owing to the default, he may bring a fresh suit for redemption notwith- 
standing the fact that the tause of action was ¿ransit in rem judicatuin 
by reason of the former judgment. This view n> doubt isin accordanoe 
with the earlier Madras cuges, but we have more fban once taken the 
liberty to question it. See 2 M. L. J. 387. 


Ambalavana Pandaram»- Vgguran, IL. L.R., 19M. 52. The decision 
in Ramasami Chetti v. Sokkanada Chetti, 1 M. L. J., 737 was certainly 
wrong and we. are glad that the criticism of the Law Journal 
has been upheld by the learned Judges in this case. There is 
however, one observation we desire to make. Best & Subruhmania 
Iyer, J. J., observed that the decision in] M. L. J., was not reported 
in the authorised Law reports and was consequently not a biuding 
authority, and go on to add, thatif otherwise they would have felt it their 
duty to refer the question for decision to the Full Bench. Section 3 of 
Act 18 of 1875 says that a court shall not receive or treat as an authority 
binding on it the report of any case decided by any of the High Courts 
other than the report published by the author ity of the Governor-Gene- 
ral in Council. This observation of the learned Judges was correct as 
regards the report of the case in the Madras Law Journal. But they 
had access to the judgment itself of the High Court which did not fall 
within the purview of the Law Reports Act. It was of course open to 
the learned Judges to say that they were uct bound to follow every 
decision of a benth of the High Court. Lt is not a rule of law, but a rule 
of propriety and of obvious convenience that one Division Bench should 
follow the decision of another, or refer the question to a decision of the 
Full Bench, if there is a difference of opinion. The decision that unless 
both parties signed a contract which is registered the six years’ rule 
would not apply in respect of an obligation created as regards the party 
signing it, is so-obviously incorrect that there is no reason to be dissatisfied 
with the decisien of the Judges not to refer the matter to a Full Bench. 


Venkata Narasimha Naidu v. Pappammah, I. L. R., 19 M., 54 - 
This isa somewhat extreme ‘instance of tho application of the rule laid 
down by the my Council of res, Judicata of prior orders iu exccution as 
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regards E applications. The decréé was 5 Meal atory and in 
favour of one party. “Ab the instance of the opposite’ party execution 
was ordered by the Court several times and the prayer carried out in 
part. ° ‘The “High Court declined to accept an objection to execution (on 
the ground that the decree was declaratory and could not be executed ‘by 
the party at whose instance it had been. The remarks of the Privy Council 
in Halka Singh v. Par jasram, 22 I. A., 68 which seem at first sight to be 


in confliét with the course of We decisions of the’ same tribunal are 
explained away, but it seems a great pity that the Judicial Committee 


- should’ have made those observations at all withoub exactly Mining 
their scope and without reference to the earfier cases. : 


Chakrapani Asari ». Narasinga Rao, I.L., 19 M., 56. The 
decision in this case is perfectly right, but the jud adati is very brief. It 
deals very summarily or rather not at all with the number of conflicting 
earlier decisions which naturally perpjpsed the referring Judge. Section 
8 of the Suits’ Valuation Act is decisive on the point. It is only - ‘the 
value of the share that determines the jurisdiction. See. 2, M. L. J: 156. 


Somasundara Aiyar v. Fischer, I.L.R., 19M., 60. A party to a 
contract of sale who covenanted for quiet enjoyment is liable for breach 
of covenant even though he may heve been merely a benamidar as regards 
the ownership of the property, sold.. He cannot give evidence to prove 
that he is not. liable under the ooveriant and where an ejectment has 
been obtained against the purchaser, the covenant for quiet enjoyment 
is certainly broken, There is no such thing as a benami contract in the ` 
law. : š ; i ; r 5 
Tholappala Charlu v. Venkata Charlu, T, L. R., 19 M., 62. We 
confess to have-some doubts as rezards the correctness of this decision. 
The suit.was for declaration of right toa hereditary office. The explana- * 
tion to Section 11 specially allows a, suit for an office to fall under the 
category of a suit of a civil- nature although the office may be an 
ecclesiastical one., ° 


J ambuyayyan ' y. Venkaterayar, LLR., 19"M., 65. There is 
much force in the arguments of the learned Judges. The Subordinate 
Court has jurisdictiot to enquire into theinsolvency of a defendant: against 
whom a decision was pissed in appeal though none was passed: by the 
Sub-Court itself. Some difficulty ro doub$ is naturally created by the 
words ‘t decree formoney passed by that Comi Section 360. But the 
conclusion appears to be sound. 


Barrow e. Javar Chand Seti, Li. R., 19 M., 67. aa application 
to sanction an arrangement under Section 257 which falls through, is not 
an application to take a step in aid of execution of the decree, It seems 
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‘to us, however, that the learned Judges in holding the application 
barred, overlooked the fact that a prior application in September 1891 
was granted and money realised. In dismissing the application as 
barred Shephard and Best J. J. reversed the decision of Parker, J. but the 
respondent was unrepresented. 


Swaminadha Pillai v. Thanga Thanni, I. L. R.,19 M., 70. One 
is surprised ko be told at this time of day that it has not been actually 
decided in Madras that a group of heirs succeeding to obstructed | 
heritage do not take it as joint property with rights of survivorship, - 
That, however, seems to be*the fact. The law, however; has always been 
understood to be sor, 


Rangayya Chetti v. Thannykachala Mudaly, 1.U.R., 19M, 74. 
This decision illustrates the logical extension of the principle laid down 
by the Privy Council in Gridhart Gal v. Kantoo Lal and cognate cases. 
Under the Insolvent Act all the right title and interest in real or per- 
sonal estate of the insolvent vests in the Official Assignee. Therefore 
the learned Judge holds following the Bombay cases cited by him that - 
the interest of the son in ancestoral property unless the debt was 
immoral or illegal, vests in the official assignee on the insolvency of the 
father. And so also the interest of a brother in joint family property 
if the insolvènt brother could dispose of that interest having regard 
to the nature of the debt. 


Wilson v. The Madras Municipality, T. L.R., 19 M.,83, The case 
of the bycicle created quite a sensation at the time, but we think there 
is little doubt that it is taxable under the Municipal Act. 


` Subbarao Naidu». Yaganna Pantalu, I. L. R., 19 M., 90. We can 
hardly realise the difficulty in this case, The Registrar of the Presidency 
Small Canse Court gives leave to sue under arule made by the High 
Court. When the suit comes on for hearing it is found that the rule is 
ultra vires and that the Registrar consequently had no power to give 
leave. Without a valid leave the Court had no jurisdiction, The suit 
is therefore dismissed. A fresh suit is then brought and deduction of 
the time during which the former suit was pending is claimed. It is com- 
mon sense and law that it should be allowed. The former snit was dis- 
missed owing to defect of jurisdiction, or at all events owing to other 
causes of a light nature. So far it is plain sailing. But the difficulty 
is all created by our case-made law. A number of decisions this way 
and that are quoted to perplex the Judge. But the principle is clear 
and the aa aes 


e 
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Sadasook Gambier Chuné v. Kannayya, LL.R.,19 M., 96. On 
the language of Section 37 of the Presidency Small Cause Act the decision 
of Best J, seoms clearly right. But the history of the jurisdiction and of 
legislation in para materia obviously lead to the view that unless the 
decision of a Judge is plainly erroneous or contrary to law there should 
be no retrial. Itis not a review nor an appeal that is provided for by 
Section 37, There is no reference evén to a Full Bench in the Section. 
But the word retrial suggests a history which gives support to the view 
of Shephard J. concuryed in by Lis Lordship the Chief Justice. 


Vizianagram Maharaja 1. Sitaram’ Razu, I. L. R., 19 M., 100. 
A suit for Kattubadi is not a suit for money chayged on immoveable 
property under article 132 of the Limitation Act. There can be no doubt 
that the decision quoted in the faot-note at p. 103 is wrong. 


Kupmiah Saheb v. Chidambagram Chetty, I. L. R.,19 M., 105, 
We are really unable to understand this decision, A second usufructuary 
mortgagee who is to pay off the prior usufructuary mortgagee and has 
so paid him sues to recover pessession on foot of the usufructuary 
mortgage. The suit is held not maintainable. But why not? The ` 
mortgagor is no party. But why should he be? He was not in posses- 
sion and the persons who were ir possession were made parties. The 
judgment speaks of concessions by the appellant’s pleader, but we 
confess we cannot understand anything. 





SUMMARY OF RECENT CASES. 
Mulgent lease—Adverse possession of Tenant —Limttation, 


Budesabvalad Fakirsab vs. Hanmanta bin Ramangauda, 
Where a landlord seeks to recover possession of land in his tenant’s 
occupany from the tenant, and the latter, on the allegation of a perpe- 
tual tenancy successfully resists the landlord’s attempt to dispossess 
him for the statutory period, the law of limitation can be successfully 
pleaded in bar of a suit in ejectrent by the landlord, and the tenant 
if disposed, can under the circumstances, sue to recover back posses- 
sion,—Printed Judgments of the Bembay High Court. 


Limitation Act—Se, V—excuse for dela9 


Dadabbai Jamsetji vs. Maneksha Torabji, Where the presen- 
tation of an appeal to the proper court is beyond time on account of 
delay caused by presenting it rnder a bona fide make to a wrong 

5 
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: 2 ; 
court, it may be sufficient caùse within the meaning of Section 5 of the 
Limitation Act’ XV of 1871, for the court to extend the time for admit- 
ting it. ` 


Sitaram vs. Nimba, I. L. R., 12 B., 320, explained— Printed J udg- 
ments of the Bombay High Court. 


Voluntary Associations—Retirement of Member. 
Finche v. Qake [1896 I. Ch. 409 C. A.) 


Where a voluntary. society has made no provisions in its articles of 
association for the*setirement or expulsion of its members, it often 
becomes difficult for a member to fird out what he has to do to 
be free of the society. The defendants were the members of a volun- 
tary trade protection society and, the plaintiff was one of its mem- 
bers. The object of the society was to supply legal assistance to 
its members in connection with their trade and for certain other 
benefits. Wach member became such by election and he had to pay 
an annual subscription of 10s. 6d. He had no further obligation on 
his part to ' perform than that of punctually paying his subscriptions 
in return for which he was entitled to certain rights. The rules of 
the association contained no provisious as to the resignation or ex- 
pulsion of its members. The plaintif who was a member of the 
society for the years 1894 and 1895 wrote to the committee of the society 
on the 30th October 1895 desiring them to withdraw his name from 
membership in the society. He did not receive any reply till November 
of the same year; in the meantime he changed his mind and wrote 
another letter to the committee withdrawing his resignation. The com- 
mittee however wrote to him in December 1895 that his resignation had 
been accepted and refused to take the snbscription tendered by him for 
1896. Ina suitby the plaintiff for a declaration that he was a member 
of the society, f 


Held: by the Court of Appeal (reversing the decision of Kek- 
wich J.) ; f 

that the plaintiff was entitled to retire at any moment without the 
consent of the other members; 

that on receipt of his letter of resignation by the society he ceased 
to be a member of it without the necessity of acceptance on the part of, 
the society ; ` l i 


that after sgch resignation he cannot withdraw it and can again 
become a mote of the society only by re-election. : 
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Per Linlley L. —“ In my opinion no acceptance of his resignation is 
required, though of course he cannot get back the 10s. 6d. which he has 
pad. The other members have no power to say that he shall not retire, 
and thefe is no law that a resignation which cannot be refused must be 
accepted before it can take effect.” 


Partuership—<Action ‘or account—TIllegal business. 
Thwaites v. Coulthwaite [1896 I. Ch. 496, per Chitty J.] 


Au action by an innocent partner for gn account is not barred by 
the fact that one of the partners was guilty of illegal actsin the conduct 
of the partnership business, provided the object ofthe partnership is not 
illegal, and the plaintiff at the zime of entering into the ‘per tnership 
intended it to be carried on lawfully. 


The plaintiff was a turf commision agent ; and the defendant was 
a bookmaker, In August 1894 they entered into a partnership as com- 
mission agents and bookmakers. The plaintiff was to supply some por- 
tion of the capital of the partnership, the business of which was to be 
solely carried on by the defendant. In September 1894 the partnership 
camie to an end and the plaintiff ened the defendant for an account of the 
profits. ‘The defendant pleaded that the profits had been earned illegally 
and under circumstances which brought the partnership under the penal: 
ties of the Betting Act of 1853. 


Held :—that as a bookmaking and betting business could be carried 
on withont contravening the provisions of the Betting Act, and that as ` 
the plaintiff when he entered into the partnership contemplated it to be 
carried on in the usual way, he was entitled to the account claimed, not- 
withstanding the illegal acts of the defendant. 


Will—Tonstruction. g 


In re Sharland Kemp v Rozey [1896 1. Ch. 517 per North J.] 

A. testator bequeathed a fund to certain trustees directing them “ to 
pay to each man that shall have been in my employ in London over ten 
years the sum of 10£ for each yecr’s service beyond the said ten years.’ 
The will was made in 1889 and the testator died in 1894; the plaintiff 
who was under his employment for 15 years from 1868 to 1883 claimed 
50£ under the will though he left the testator’s eiiploymenta in 1883 and 
never returned to it. 


Held :—by North J. that the plaintiff was atisa the legacy. 
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Tramway —Bye-law—Reasonableness. 4 
Hunks v. Bridgeman [1896 I. Q. B. D., 253, C. A.) 


A bye-law made by a Tramway Company and enforceable by a penalty 
ran thus “each passenger shall.........,..,.. when required so to do either 
deliver up his ticket or pay the fare legally demandable for the distance 
travelled over by such passenger.” A gentleman travelling on the tram- - 
car inadvertently lost his ticket. He had enough money in his pocket 
to pay his fare over again, but when the ticket collector asked him for 
the fare on his inability to produce the ticket, he refused to do so. He 
was then summoned by the Pompany for the breach of the bye-law. 


Held :—that the a bye- law. was not unreasonable and thatthe passen- 
ger ought to be convicted. 


Lowe v. Volp [1896 Vol. L Q. B. D, 256 ©. A.J 


A bye-law made by a Tramway Company and enforceable by a penalty 
ran thus: “each passenger shall shew his ticket (if any) when requir ie 
so to do to the conductor or any duly authorized servant of the company.” 


A passenger having paid his fare and received a ticket refused to 
show it to an inspector of the company, and was summoned for breach 
of the bye-law. 


Held :—that the bye-law was not unreasonable and that the passenger 
* ought to be convicted 


Criminal Law— Forgery. 


The Queen v. Riley [1896 Vol. I, Q. B. D., 309. The Court of 
Crown cases reserved.] ` 


The prisoner was a clerk in the telegraph department in a post 
office, and he sent a telegram toa book-maker offering a bet on a certain 
horse for a certain race. The telegram purported to have been handed 
in prior to the rumning of the race, and the book-maker accepted the bet 
ang ultimately paid the amount won on that understanding. In reality . 
144 telegram had been despatched by the prisoner after he had received. 
the news that the race had been run and won by the horse in. question. 
The prisoner was indicted under Section 38 of the Forgery Act of 1861* 

Held:—(by the majority of the Court) that. the telegram avas a 
forged instrument within the meaning of Section 38 and that the indict- 
ment was good.” Lord Russell of Killowen C. J. and Vaughan Williams J. 


mareren masa sana awa sanan nna ndan 





# Section 38 of the Forgery Act of 1861. “Whosoever with intent to defraud 
shall......receive.........any chattel, money, security for mohey or other property 
whatsoev er, under, 4 [pon or by virtue of any forged or altered instrument whatsoever, 
knowing the same tobe forged or altered ” shall be guilty of felony. 
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were of opinion that the act of the prisoncr was a forgery by the common 
law but were doubtful whether it was an offence under the statute. 
They however declined to differ from the majority of the court. 


It is doubtful whether the case in question would constitute “ For- 


gery” under the Indian Penal Code. TRE 


Ta S$ x 
Property in news-paper information—Procuring Breach of Contract— ii 
meee 3 
Proof of Damage. : 
Exchange Telegraphic Co., Limited v. Gregory and Co., [18%6 
TQ. B. D., 147 C. A.) ` l X 


e° 

An editor of a news-paper has aright of property in information 
and news which he has paid for and collected for his news-paper and 
the printing, or multiplying copies or colorable imitations of the infor- ~~ 
mation surreptitiously whether beffre or after the publication of the 
news-paper isa trespass and an invasion of the right and actionable 


without proof of any special damage, 


In actions for maliciously procuring a breach of contract the accrual 
of damage is the only thing that brings the injured party in relation to 
tho person who injures. But to prove special damage it is enough if 
facts be shown from which a Judge or Jury may properly infer that 
damage must have resulted to the plaintiff by the defendant’s Acts. 


The Stock-Exchange with the permission of the Committee supplied 
certain very valuable information to the plaintiffs upon condition that it 
should be used only in connection with their own business 4. ¢.,—com- 
municated to their own subscribers and should not be communicated to 
certain outside brokers. The plaintiffs paid for and purchased the infor- 
mation and were communicating it, as they were entitled to do, to their 
own subscribers but also under a condition that the subscribers will 
not sell or communicate the information to non-subséribers for consi- 
‘deration or otherwise, simultaneously with the communication to the sub. 
scribers, the plaintiffs were publishing the information in a news-papet 
of their own called “ the Exchange Co’s. Stock Exchange News. Tha 
defendant was at one time a subscriber to the Co., and knowing full-well 
that every subscriber was under a contract not to part with the infor- 
mation to outsiders surreptitiously and maliciously induced a subscriber 
to communicate tke information to him and publishe@ it on boards in 
his office for the purposes of his business. Under such circumstances 
Mathew, J., gave an injunction preventing the defendants from publishing 


the information either before or aftor it was published in plaintiff's 
: i 






- no 


n 
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D PES : at Alt 
news-paper and from continuing to induce any subscriber of the plaintiffs 


to supply the defendant with the said information in breach of his con- 
tract with the plaintiffs; and the~court of Appeal confirmed his Judg- . 
ment. f 4 E 


al 


It is a great pity’ that with all the elaborate machinery for report- 
ing the head-zéte of this important case should be slightly misleading. 
Tt is said Hy the head- note that in actions for malicious ‘procuring of a 
A of contract no proof of special damage need be given which, is 

ecurate. On the other hand (vide Rigby J.’s judgment) what is 
stid i is that damage is the egest of the action: but that no proof need be 


EN of the actual amount and how it accrued. [t is enough if facts be 
“proved from which `t may properly be inferred that some damage must 
have resulted to the plaintiff though the actual amount be unknown. 


» i 
Practice—Remitting if Suit—Transfer when made. |. 


| Derrico v Samuel and another, [1896 1.Q. B. D, 163 0. he 

This case decides a matter of great practical impor tance in proces- 
sual law. - It was decided in this case that where an order has been made 
under S. 66 of the County Courts Acts for the remission of a case to.a 
County Court the action remains in the High Court until the plaintiff 
files his plaint and the order in the County Court and till then the High 
Court has power to pass interlocutory orders in the case. 


Under S. 66 of the County Court Act the High Court made an 
order that a case on its file should be transmitted to the City Loudon 
Court unless the plaintiff gave security for the defendant’s costs within the 
12th December 1895. The plaintiff did not furnish security by that time 
and on the 13th December 1895, before he filed the original plaint in 
the County Court applied to a Judge in Chambers for an interlocutory 
order directing the defendant to give further and better answers. to 
certain interrogatories which had been previously administered. The 


_ Judge refused to grant the application on the ground that on failure 


by the plaintiff to furnish the security, the case evinstant® was transfer- 


- red to the County Court’s file and that he had no longer jurisdiction:to 


pass any order im it-but this decision was reversed by the Court of appeal. 
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” JOTTINGS AND CUTTINGS. 


_ We beg to acknowledge with thanks the receipt of the follow- 
ing Legal publications :— 
-The Educational Review for April 1896 (in exchange.) 
Geen Bag for April 1896 (in exchange.) 
Harvard Law Review for April 1896 (in exchange.) 
Allahabad Weekly Notes for April 1896 (in exchange.) 
The Indian Law Magazine for J anuary 1896 (in ewchange.) 
The Albany Law Journal for April 1896 (in exchange.) 
The Canadian Law Times for April 1896 (in Eine) 


Lord Russell on the Administration of Law :—At a banquet given by the 
Associated Chambers of Commerce, the Lord Chief Justice of England, 
in responding to a toast, said that thére was nothing more essential to 
the real vitality of commerce than the continuous and just administra- 
tion of the law on settled principles. Commerce in relation to law occu- 
pied this curious position—that toa large extent it had made its own 
law. A body of usages, fashioned by the needs of the commercial world, 
and adjusting themselves to the needs of the day, had grown up and 
come to be known as the law merchant. As to the intelligibility of the 
law of the Jand, a good deal depended on what the Houses of Parliament 
sent to the Judges to interpret. It wasa lamentable fact that a very 
large part of the time of the judges was spent in trying to make sense of 
Acts of Parliament. As to the expedition of justice, there was a time 
when Science of statement was considered more important than the sub- 
stance. The law had now emancipated itself from that tradition in civil 
proceedings, but it was still subject to its trammels in criminal cases. 
If there was still some delay, a little more liberality on the part of the 
Treasury in adding a judge or two to the Bench would remove any rea- 
sonable ground of complaint. As to cheapness, the law must, to some 
extent, remain a luxury to litigants. One thing he would say—that the 
whole system ot the remuneration of solicitors -was based on a wrong 
‘principle. The man who expeditiously came to the point and forewent 
all the ambulatory movements which the law left open to him was a loser 
in his pocket. The present system of remuneration was really a pre- 
mium upon dilatoriness and formularity. In the division of the High 
Court with which he was connected, an effort had been made to meet the 
just claims of the commercial community for-a rapid settlement of their 
disputes, and it was to the honour of the solicitors that, although the 
short and direct courses which the Court had endeavoured to enforce did 
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not lead to their greater remuneration, they had loyally given their sup- 
port to the effort to make the settlement of commercial disputes rapid 
and easy. The success of this experiment was largely due to Mr. Justice 
Mathew. There were many disputes which were far better settled by 
the common-sense of business men than by recourse to courts of law; 
but there were also disputes where questions of far-reaching importance 
arose affecting many other interests than those immediately concerned 
and in these,cases the courts onght to offer speedy, cheap, and effective 
remedies.—The Law Journal. 
xe 

Lord Davey and the Study of Laiv :—In delivering the Presidential 
address at the annugl dinner of the Birmingham Law Students, Lord 
Davey directed his remarks to the study of law, as a branch of a liberal 
education, valuable not only to the lawyer, but to every person engaged 
in the active business of life. Tho study of the law, he said, should 
mean in its highest sense the histo¥ical investigation of those regulations 
which mankind had from time to time, aud in different stages of society, 
laid down for the organisation and preservation of the society into which 
they were formed, and the adjustment of their social relations. ‘For the 
purpose of training the intellectual faculties to accuracy of thought and 
expression, there was, in his belief, no bettér machinery than the study 
of the law, as well in the higher sense of jurisprudence as in the patient 
working out of legal principles to their logical application to particular 
cases. To men of business, to men engaged in trade and commerce, to 
directors and secretaries of joint-stock companies, legal questiors and 
difficulties presented themselves at every hour. It would not, of course, 
dispense with professional assistance—‘ every man his own lawyer ” had 
not, he believed, been found a very sound maxim, but somo knowledge of 
the way in which lawyers regarded the question, might save them from 
some scrapes in which they occasionally found themselves: This country 
at the present time presented unmistakable opportunities for the com 
parative study of the law, for there was hardly any system of civilized 
law which did not at this moment govern the legal relations of Her 
Majesty’s subjects in some parts of the British Empire. Passing to the 
consideration of the means provided in this country for the higher studies 
he advocated, the President admitted that the sorrowful evidence of — 
indisputable fact compelled him to say that the place given to the study 
of law was altogether inadequate, and that they were far behind the 
continental nations and the United States in the public means provided 
in universities and schools for prosecuting such studies, Both Oxford 
and Cambridge afforded greater facilities for the study of the law than 
when he was an gndergraduate. They still wanted, however, the recog- 
nition-of the study of the Jaw as a subject of liberal as well as profes- 
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sional education on a par with the Faculties 'of Arts ‘and Science, and 
they wanted a strong central school of law open to all, and arranged to 
meet thg wants not only of the professional student, but also of the 
general student. This school, or university should be empowered to 
grant degrees, which should be required and accepted by the proper 
authorities as sufficient evidence of general proficiency in law from can- 
didates for admission to every branch of the profession, leaving to those 
authorities the task of testing a candidate’s qualification in strictly pro- 
fessional requirements. The proper seat for such a central school of 
University was, in his opinion, London; thowgh this need nob prevent 
similar schools being established in Birmingham, Manchester Liverpool 
or Leeds.—The Law Journal 


The Cause list of Appeal CourteI, began on Wednesday with an 
interlocutory appeal of February 11, and ended on Thursday with a final 
appeal of the same date. This is the result of the arrangement under 
which interlocutory appeals that have not been reached on the one day 
of the week set apart for them stand over until the following week. 
Delay in the hearing of interlocutory appeals is undesirable, for the 
speedy trial of actions is often prevented thereby. A better arrange- . 
ment than the present one would probably be to finish the hearing of the 
interlocutory appeals which have once been in the cause list before 
resuming final appeals.—The Law Journal. 


"Bar Etiquette :—S. H. Lofthouse, Hon. Secretary of the General 
Council of the Bar, writes to the Times, March 12: “No. 21 of the rules 
for regulating the practice as to retainers of counsel, drawn up in June 
1892, by the Bar Committee, and approved by the Attorney General and 
the Council of the Incorporated Law Society, is as follows: “21, No 
counsel can be required to accept a retainer or brief, or to advise or draw 
pleadings in any case where he has previously advised another party on 
or in connection with the case, and he ought not to do so in any case in 
which he would be embarrassed in the discharge of his duty by reason 
of confidence reposed in him by the other party, or in which his accept- 
ance of a retainer or brief or instructions to draw pleadings or advice 
would be inconsistent with the obligation of any retainer held by him, 
and in any such case it is the duty of the counsel to refuse to accept such 
retainer or brief or to advise or to draw pleadings, and in case he had 
received such retainer or brief inadvertently to return the same.” —The 


Law Journal. 


§ 
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$ . 
Judge Gary has a dry wit with him that is occasionally the cause 
of his grim court-room being pervaded by a very audible titfering. 


The other day one of the attorneys was airing his indignatton. He 
had been robbed. Yes, sir, robbed. It was shameful the way things 
went right there under the eyes of the law. 


Finally Judge Gary noticed the fuming and fretting one. 
-æ 
« What’s the matter now ?” he asked. 


“Matter? It’s a confounded outrage, Had my overcoat stolen 
right from this room.” - i 
. 


“The Judge smiled a little. 


4 Overcoat, eh ?” he said. a Pah, that’s nothing. Whole suits are 
lost here every day. ”—The Green Bag. co 


* t 
% 


‘ I leave behind me,” wrote Lord Campbell, “ thirteen huge volumes 
(XV to XVIII of Adolphus and Ellis, and I to IK of Ellis and Black- 
burn) of Queen’s Bench Reports, chiefly filled with my judgments while ` 
I presided in the Queen’s Bench.’ But from the portentous multiplicity 
of law reports now published, there seems almost a ‘certainty of all the 
judgments of every judge, however eminent, being speedily smothered. ` 
The whole world is now insufficient to contain all the law reports which 
are published. I remember the time when one good-sized book-case 
would hold all the books worth consulting. What is the remedy? Per- 
haps a decennial auto-da-fe.” ` 


` Lord Campbell would to-day probably recommend an annual-auto- 
da-fe. Certainly one-half the cases now reported -might much more 
fittingly be consigned to the flames than preserved in type.—The Green 
Bag. < D ; 

te 

- Lord Chief Justice Erle was prone to interrupt counsel when it was 
found that the judges had already made up their minds against him: 
On one occasion Mr, Bovill, Q. C., soon afterwards made a judge, was 
stopped with: “ Here we stand, we four men, and we have all firmly 
(emphasizing the adverb) made up our minds that there must be a new 
trial; but if you think it worth your while going on after that (play- 
fully), why of course we'll keep on hearing you.” Whereupon the Q. C., 
laughingly sat down, On another occasion he again interrupted with 
“TI beg to inform the counsel, there is a time in the mind of every man 


w 


PART IV.) THE MADRAS LAW JOURNAL. 169 


‘ : 

at which he lets down the flood-gates of his understanding, and allows 

not one more drop to enter’; and that time in my mind has fully arrived.” 

—The Green Bag. 
+> 

The publication of Indecent evidence Bill, introduced by the Lord 
Chancellor last week, provides that, where a Judge of the High Court 
or of the Scotch Court of Session is of opinion that any evidence given 
before him is of such an indecent character that its publicétion is likely 
to be prejudicial to public morality he may order that such evidence 
shall not be published, and any person who publishes or is a party to the 
publishing of it in any newspaper, periodical, book, or any ‘other, shall 
be guilty of contempt of Court aud punishable agdordingly.—The Law 
Journal, 

* 

Is an Hasement Property ?:—Th® Solicitors’ Remuneration order 
1882, has been so fruitful of points calling for judicial decision, that 
it is not surprising to find it stated in the preface to the twelfth 
volume of the recent edition of ‘Chitty’s statues’, that, while the 
Solicitor’s Remuneration Actis useless without the order, the order 
itself is of little use without the numerous cases which have been decided 
upon it. We know now, though we have had to wait for Judges to tell 
us, that in the scale of charges contained in Part II, of Schedule I of 
the order the words, leases or agreements, for leases at a rack rent, include 
agreements for tenancies for a less period than three years ; and that the 
words ‘ freehold property,’ in Part I. of the same Schedule include an 
advowson. It was held, however, in the case of In-re-Stewart, L.R. 41 
Ch D 494, that grants by way of sale of rights and easements of 
laying and maintaining pipes in connection with a water works scheme 
- are not ‘conveyances of property’ within the meaning of the order, on 
the ground that the grant of a mere easement does not constitute a 
change of property so as to render the scale applicable. And this ap- 
parently extends toa grant of any easement; for in the recent case, 
In-ve Sanders Settlement, in which the purchase—money of land taken 
by the London County Council under their compulsory powers had been 
invested in the purchase of a right of way, it was held by Justice North, 
and subsequently by the Court of Appeal that the scale charge did not 
apply.—The Law Journal. za g f 

* 

Lquity—JIudgment—Bill in equity to vacate.—Final judgment having 
been rendered in a suit, the defendant brought a bilhin equity to have 
the judgment vacated on the ground of fraud, the fraud alleged being 
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the false statement by the Attorney of the plaintiff, out of court, that 
certain allegations in his complaint were true. Held no ground for 
vacating the judgment. Town of Andes v. Millard, 70 Fed. Rep. 515. 


The recent case of Zellerbach v. Allenburg, 67 Cal. 296, lays down 
the rule that to vacate a judgment on the ground of fraud, it must 
appear-that the fraud was practised in the very act of obtaining judg- 

- ment, for any fraud anterior to that is a defence available at law, and 
therefore concluded by the judgment. It is difficult to formulate a 
general rule in this class of cases and the above is perhaps too compre- 
hensive. See Inre O'Neill's Estate, 63, N. W. Rep. 1042 (Wis); Noyes 

` v. Loeb, 24 La, Ann 48. The decision in the principal case however is 

_ clearly correct. Nothing appears to take it out of the rule stated above. 

Harvard Law Review. 


* e 


Equity— Vendor's Tonnan wholly paid.—M. mortgagéd l 
to convey to T. an undivided half of certain premises. I gave the full 


: consideration. M died having executed a trust deed to secure a loan; 


without conveying to T. and T. filed this bill against her administrator 
for an account and a sale of the premises. Held that .as specific perfor- 
- mance is an inadequate remedy, plaintiff is entitled to alien on the 
whole premises.—Townsend v. Vanderwerker, 16 Sup. Ct. Rep. 258. - $ 


It seems well settled now that a vendee hag a lien for purchase- ` 
money paid when specific performance is inadequate or impossible on the l 
same broad equitable ground on which the vendors lien rests. Galbreath - 
v. Rèeves, 82 Fed. 257. Weckman v. Robinson 14 Wis 493, Wytnes v. Lee 
3 Dreu 396 ; Rose v. Watson, 10 H. L. Cas. 672. In the principal case, 
strangely enough, though the whole consigeration has been given, the 
equitable lien is better for plaintiff than specified performance and = . 
result seems right. The plaintiff has an equitable title to half tho 
mises. As M. charged the estate with a debt, her share should be ate 
first to pay that off, and so plaintiff should be allowed a lien on aké 
proceeds of the sale after satisfaction of that debt. — Harvard Law Review. i 
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THE LEGAL PROFESSION IN MADRAS.’ 
; I er ie 
Among the learned professions, the profession of law stands 
foremost in public favour in this country. As a means of -earning 


` one’s livelihood it is the calling which is most largely pursued. by 


young men leaving our Schools and Colleges. Medicine has no 
attractions. Outside the public service which affords room for a 
number of medical graduates and undergraduates, private medical 
practice is not sufficiently remunerative. English medicines are 
costly and so long as medical graduates are ignorant of the medici- 
nal properties of indigenous.plants and herbs and have not learnt 
to utilize them in their treatment of diseases, it seems unlikely that 
the people of a poor country will sufficiently appreciate modern 
methods of treatment so as to render private practice lucrative 
to the practitioners. As regards the public service, the appoint- 
ments carrying large salaries are a close preserve for European 
medical men. The number of young men therefore that take up 
medicine as a course of study to qualify for earning a réspectable 
livelihood is necessarily small. = 

Engineering as a profession. affords no scope "for young men, 
beyond the needs of the Engineering department of the State. 
Fortunately the resources of ‘the country have had to be deve- 
loped in mang. directions. Coming in contact with a far higher 
material civilization, India has started upon a career of activity 
in public works which has absorbed al] the available supply of our 
Engineering Schools and Colleges. . | 

The State in its various departments. is a large employer of 
labour. The Educational agencies in the country Roth foreign and 
native give accommodation to numbers of young men, : 
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But the profession of law stands above all other. spheres of 
employment. It has attractions which no other walk of life holds 
out to the aspiring young man. The handsome incomes it promises ' 
to successful talent, the rich prizes of official preferment “it holds 
out to distinguished worth, the career of public activity and 
usefulness and the life of independence which it ensures, all these 
gilded by the hopes and aspirations of youthful imagination render 
the profession of law the common resort of most of the educated 
talent of the country. We propose to examine the condition of the . 
profession, confining our*remarks to the Presidency of Madras, 
though it may be, many of them muy have equal validity in other 
parts of India. 


Tt is a matter of common observation that the ranks of the 
profession are getting crowded gverywhere.* The principle of free 
trade and open competition which is a characteristic of many Bng- 
lish institutions has been freely transplanted into this country and 
has obtained recognition in regard to admission into the pro- 
fession. Even in England it is not now the eating of a number of 
dinners but the passing of an examination that qualifies a man for. 
entrance to the bar. ‘here is no limit to the yearly recruitment 
tothe ranks, and any person fulfilling the general and technical l 
requirements is called to the bar and sob on his feet to shift for him- 
self and elbow his way through the surging crowd of beginners. 
It may be that that system answers well enough ina country in 
which the profession of advocacy has an -ancient history with the 
names of illustrious judges and advocates as beaconlights to inspire 
the heart of the beginner and with traditions of honour and in- 
dependence to guide the erring youth. The question remains 
whether some dimitations or restrictions may not be devised ~ 
against the free admission of-all who satisfy a merely in- 
tellectual test. There are qualities that an advocate mast 
possess which cannot be summed up in mere watchfulness- on 
his part against transgressing ‘the provisions of the law. A 
strict regard for truth, a character for honour, quiet independence, 
courtesy and consideration and all the qualities which go to make 
up a gentlemah are necessary qualities in every pleader. His duty 

to the public, his duty to the client and above all his. duty to his 
own conscience ipquire tke exercise of all these qualities. No public 
examination can test the fitness of any man in these respects. 
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It cannot be said that there is nothing peculiar in the legal 
profession which requires in the-person seeking to follow it the 
possessjon of the moral qualities we have referred to. Though 
truthfulness, honesty, and a high sense of honour may be said to 
be required in every member of society, they are peculiarly needed 
in the pleader who is brought into contact with the seamy side of 
human nature almost every day in his life. The tgmptation to 
swerve from the path of rectitude is great. The pecuniary induce- 
ments which area salve to the wounded conscience and the pro- 
spective pleasures of success stand in thé way of a strict adherence 
to the path of duty. Litigation brings the werst types of human 
character before the pleader and even the better sort of men 
present themselves in their worser moods. Crimes of all sorts, 
heartless rapacity, aiid fraud inallits numerous shapes are the 
daily atmosphere in which the lawyer lives and moves. It needs a 
particularly high character to withstand the adverse surroundings 
and to preserve the individual from being dragged to the dust. 


Such being the requirements of the profession, it would be 
particularly important to devise some means of regulating the 
admission to the ranks by adopting some test in addition to the 
intellectual test which is prescribed, or by a course of instruction 
in the principles of professional rectitude. We shall see how far 
the tests now in force and the instruction afforded fall short = the 
needs of a proper standard of instruction. 


II 


There are five classes of legal practitioners in this country. The 
Attorney and Advocate who represent the division of professional 
work in England and the Vakil, are all of them practitioners called 
to the bar of the High Court. There are also first and second 
grade pleaders entitled respectively to practise in the District and 
Munsif’s Courts of the country. A great deal is now being said in 
England and elsewhere as to a proper scheme of legal instruction 
fitted to qualify young men for the: bar. Improvements have 
recently been made in England in legal instruction as given by 
the Inns of Court and the Harvard Law School in America stands 
forth as an example of a body of able professors & a well devised 
scheme of instruction successful in turning out layyers of superior 
ability. ‘The Lord Chief Justice of England recently. addressed 
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himself to the task of setting forth a scheme of instruction, calcu- 
lated to imbue the students.with the.principles of- law apart from 
the details of practice, a scheme. the aim of which is to, train up .` 
philosophic lawyers and to take away the reproach which is supposed 
to atiuch to. English lawyers of being merely good, nisi prius 
advocates. As regards the advocates of the High Court here, they 
` are barristers of England, and Ireland or advocates of Scotland.or 
Masters of Laws of the Local University who have been, called to 
the, bar “of the High Court. We have nothing to-say as regards 
the “question of qualificatiéns except that they are sufficiently: high 
as regards the MaL. It appears to us that the Bachelor of Laws 
examination.covers a sufficiently large number of legal subjects and 
requires, in the student a good knowledge of the several. subjects. 
I. seems unwise and „a waste of useful emergy that--a-candidate 
for. the M. L. examination should bring up the same subjects; with 
some additions. The degree of proficiency shown by success in the 
B. L. examination supplemented by special, learning, thought;: and 
research, in one or two departments of law ought to insure the 
possession ofa higher degree,; and we think we shall have a ‘bettér 
sae class of M, L. advocates if greater, depth with smaller range were 
required as the qualification for the degree, ; 2 
_ The. curriculum. of studies for the B. L. examination seems’ tò 
require little improvement. - It is sufficiently comprehensive and the 
: „standard of the: examination is sufficiently high to insure a good. 
` knowledge of Jaw. We cannot however pronounce the scheine 
of instruction altogether satisfactory. The Law College in thé 
‘presidency ‘town- consists of three professors and half-a-dozen 
assistants. The provision of assistant: professorships seems `tö 
‘have been designed to give additional training to the students. 
‘We mean no disparagement .to the present members of the staff 
when we. remark that the present system of appointment `of - tle 
- staf makes.it difficult to avoid the selection of.men' of doubtful 
“competence. .The Law College yields a large income and thers is 
-strong. proof.of the popularity ofthe profession inthe fact that 
there, are as many as.800. students in each of the three classes: 
The: College’ ig entirely. self-supporting. If the Collége were intend: _ 
ed only, as ‘a provision for legal practitioners, there- would be rio 
2 justification. for, continuing. the same half-a-dozen men session after 
segsion jn. their places, We think., the. system deserves: to .be 
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thoroughly overhauled: -A principal with a staff of professors each 
of whom is selected ‘for special proficiency in some department of 
law is ljkely to manage a legal ‘institution with far better results 
than can be shown by the present system. The lawyer confined’ 
only. to “one topic as the subject of special study is likely to be 
able to*give- correct and useful information to the students and 
train them with more efficiency in legal reasoning. 

“Ifthe M. L. examination did not cover such a large field of 
subjects as it now does and we had masters of law graduating only ` 
in particular departments, there would be no difficulty in finding a 
sufficient’ number of able men to fill the chairs with distinction. 

The Bachelor of Laws after a period of apprenticeship for one 
year under a practitioner of the High Court of a few years standing 
is qualified to be called to the bar pf the High Court as a vakil and 
the M. L. -after an apprenticeship of 18 months may become 
an ‘advocate. A period of instruction of one year is prescribed for 
the first’ grade pleadership and on passing the examination i in the 
Ist or 2nd grade, aperson is at once qualified to practise as a 
pleader. As regards the apprenticeship of the would-be vakil, 
there have been some regulations made recently. While they ensure- 
more or less diligent attendance at the High Court and the 
keeping of a number of books, they do not seem to prepare the. 
student either on his moral or intellectual side for success in ‘his 
career at the bar. It seems tous that a change of very dubious 
advantage was made when it was ruled that no practitioner should 
have more than two apprentices. ‘The result of the regulation has 
been to distribute the apprentices among a larger body of practi- 
tioners, but it has not tended to improve their chances of acquiring 
a better training in the work ofthe profession. This restriction 
as to the number of apprentices that a pleader may take, has driven 
them in some cases to younger and inferior men insufficiently 
equipped in the matter of legal libraries and not well imbued with 
the best principles ‘and traditions of the profession, men who 
make.a living by resorting sometimes to questionable dévices 
to gather a clientele. -What the apprentice is expected to 
learn during. that period is a better knowledge of the practice 
of the profession, matters of routine which every lawyer ought 
to be acquainted with, rules as to stamps ard Cowrt fees‘and the 
mode of calculating-the period of limitation, the actual. work: 
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ing of the rules of evidence in their application to examination, 
cross-examination and re-examination, how much the success of 
a case depends upon previous preparation before the trial actually 
comes on, the adroitness and skill in the management of causes 
of leading counsel, the tactics of cross-examination, courteous, 
gentlemanly and independent conduct at the bar, friendly courtesy 
towards brother-members of the profession, uniform and unfailing 
respect to the Court, ability to state a case in a simple attractive 
manner, the art of carrying conviction by logical reasoning and 
clear presentation, wher8 and how to find out authorities for a, 
given position, thege anda number of other things too numerous 
to mention, and above all, a strict regard for truth and accuracy of 
statement and a high sense of morality in accepting engagements 
on behalf of clients and conducting the ‘cases which haye been 
taken up. That qualities like these are likely to be present ina 
higher degree in the successful leader than in a comparatively 
struggling junior goes without saying. It seems tous therefore 
that the rule which limits the number of apprentices which a person 
is entitled to take may tend to deterioration in the quality of the 
` training which apprentices ought to receive before they are called 
to the bar. As regards first and second grade pleaders it seems 
to us that a period of apprenticeship should be prescribed as a quali- 
fication previous to their enrolment. It may not be inappropriate 
to require the apprentices to produce a éertificate that they have 
qualified themselves as regards the practice of the profession by 
the study of the various matters we have referred to above, or 
that they have read some specified books dealing with the matters 
enumerated. : 
. II 

Having dealt with the qualification for enrolment as a member 
ofthe profession, we now proceed to consider the state of the pro- 
fession in this Presidency and the dangers and difficulties that 
beset the path of the junior. ‘The first question which one called to. 
the bar has to answer for himself is to how to get on. If he settles 
in the Presidency Town, has he got rich and influential connexions 
in the Mofussfl ? Has he got friends amongst the leading and suc-. 
cessful practitioners in the Mofussil Courts? Is there any leading 
member of the par who will take him in hand for some time before 
he feels the ground firm under his feet? If he has got none of 
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these helps to start him in his career, his intellectual. qualifications, 
his legal attainments, and his ability as a speaker may have to 
rust for some time. The-ranks of the profession are crowded and 
getti 1g more and more crowded every day. It is no donbt a sur- 
vival of the fittest, the fittest not merely intellectually, but the 
fittest physically, intellectually and morally and in the possession 
of other adventitious aids. If he resolves to settle in the Mofussil, 
he has again to selecta place, in which there are people willing to 
give himachance. There are parts of the country, some Districts, in 
which the lawyers are nota particularly brilliant set of men to 
which an ambitous young man having a knowlege of the language 
of the District may go. Some men, there are, who feel tempted to 
adopt questionable ways to secure a certain quantity of business. 
We have heard of mer who make ji a point to write to pleaders in 
the Mofussil or to parties who may happen to have businéss in the 
Courts, to engage them. ‘Traditions of honour and respectability, 
the profession in this country, has not. There are no stories of 
great men who struggled on in the path of rectitude amidst numer- 
ous difficulties and achieved professional distinction in the end. Tt 
is not as generally known as it ought to be that it is discreditable 
for a lawyer to advertise himself or to solicit business in any way. 
There are vakils, we have heard of instances of professional men, 
who have gone aboat during the recess of the Courts visiting their 
clients in various parts of the country or pleaders of-a locality to 
make friends with them. There can be no doubt, such practices 
are reprehensible and no English Barrister will consider the con- 
duct as anything but discreditable. i 


There is even a worse form, of picking up business, which 
consists in the payment of touts to bring in legal business, The 
practice is condemned by the Legislature and was penal till recently 
i.e. till the enactment of the New Legal Practitioners Act. There 
are vakils who have not been convinced-of the immorality of the 
procedure, though they admit that being mala prohibita, not mala 
-in se they are -bound to refrain from suchpractices. If there was 
a traditional feeling that touting and the encouragement of it, in 
any forni was objectionable, it would not require argument to con- 
vince the profession of the baneful character of the practice. It 
seems to be regarded as on a par with the system of brokerage 


“178 '' THR MADRAS LAW: JOURNAL. (vob. VI. 
~ 6 

employed by merchants to secure customers and not morally repre- 
hensible. It is forgotten that professional skill or-the absence of 
it‘being not so’ easily discoverable as the quality of articles,of mer- 
chandise, brokers in the legal profession are.likely to mislead the 
client population, while’ brokers among merchants can only serve as 
advertising media. ‘There is no doubt that a better appreciation of 
the rule prohibiting the encouragement of touts is becoming preva~ 
Tent in the ranks of the profession. The struggle for existence is 
keen and the professional body has not become sufficiently jealous- 
" ‘anid watchful and possessed of'a strong esprit-de corps so as to ferret 
out ány lapses on My part of individuals and bring them to punish- 
ment: - Within the last ten years, we have ourselves seen.a great 
change among-the: Vakils of the High Court. At the beginning of 
this period; we could mention geveral inst¢nces, even among the 
better class of practitioners, of encouragement of touts on the sly. In 
somie cases touts are retained in service under the guise of clerks. In 
others instead of a payment for each case, a sort of honorarium is 
paid to the:tout at-occasional intervals. There are other instances 
again where the pleader pleads some-cause gratis for thé tout, the’. 
fee having been pocketed by the latter. It is needless to unmask 
this species of ‘corruption in its various forms, but there is no doubt 
that ib. exists in ‘many Districts, though perhaps in the Presi- 
dency Town it-has diminished largely. The business in the Small 
Cause Court is considerably’ in the hands of law-touts:, Many- a 
practitionerof that court, openly or slyly encourages the dalal. 
The Legislatur has recently attempted to put down the body of 
law-touts by enacting that lists of them may be prepared by Dis- 
- trict Judges and-hung up in the court-house, to warn practitioners 
against accepting engagements from them. So long as the morality 
of the profession has not been distinctly raised, it will be impossible 
to exterminate a class which feeds upon the lower nature of legal 
practitioners. The problem should be how to raise the standard of 
morality among them and one of the means we have suggested 
towards this end, is to enable the body of legal practitioners in 
each district to incorporate themselves and to arm them ‘with 
certain powers Sof investigation and Spor against erring members 
of their body. 

Another danger to which the young practitioner is likely to 
succumb is that of accepting any engagement, provided it is suffi- 
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ciently remunerative. We know not many gentlemen who will 
refuse a handsome fee, if they ‘are:asked to appear in support of ú 
prosecution which they kiow or strongly-believe to be unjust. And 


-yet we have no doubt as to what the dictates‘of morality are in such . 
_acase. It is often said, and we remember the celebrated words of 


Lord Brougham.in his speech in defence of Queen Caroline, that 
the advocate has no business to judge of the justice sor. otherwise 
‘of his-cause, that he is ‘the servant of his client and that he must do 
his very best in support of his client’s cause. he language of 
Lord Brougham has not been approved ôf in recent times. A great 
storm raged. in England against the conducts of Mr. Phillips in 
defence of Courvoisier for the murder ‘of Lord. William Russell. 
The prisoner had .confessed his: guilt to his counsel who was in’ 
great difficulty as to*the course he was to adopt as regards the 
defence. : He consulted Baron, Parke, the presiding judge, who 
advised that his duty wasto goon. There was a strong public 


‘condemnation of-the counsel.in-the newspaper press for what- ha. 


was supposed to have done in the conduct, of the defence, namely” 
an assertion of his knowledge of the innocence of his client. But 
the learned counsel repudiated the charge and he was.supported 


-by Baron Parke. .To appear in defence of a prisoner is a different 


thing in some respects from appearing in support of. the pro- 
secution. The prisoner should: be condemned according to the 
laws.of the realm ‘and in accordance with its forms, and the coun- 
sel,- it is said, is entitled to-avail himself of every loop-hola 


` ‘which the law allowsin support of his client. It.is, hawever, a 


different thing to prosecute a man to punishment -with know- 
ledge of the injustice -of the prosecution. -The'whole question is 


‘ regarded as if the counsel had no-soul or no conscience, as if he 


was a machine, a: conduit pipe, merely to transmit whatever 
was to be said in support of his. client. So long as the institution 
of advocacy is a part of modern civilized judicature, it is argued, 


thata counsel is bound to appear for aad conduct any unjust cause 


in accordance with the forms of the law. - Even giving the greatest 


‘weight to this argument, it seems there is a great mistake in over- 


looking the deteriorating influence such engagements” will have 
on the moral sense of the individual. It may be that the calling-of 
a hangman is a necessary institition in a political society ; but it is 


not ennobling to the character of the individual who does the duty. - 


2 
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A man familiarised with this double life, believing one thing in his 
heart and repeating another in public, has a very bad education for 
nobility of character or rectitude of conduct. Nor is there any neces- 
sity, even in the interests of an unjust claimant or pr osecutor, that 
counsel knowing or believing in the injustice should appear for 
him. The profession is.a large body and there may bo other men 
equally eminent who may not know or believe in the injustice of 
the cause. The cause of the client would not suffer and the charac- 
ter of the. counsel would be saved by the former seeking other aid. 
The young practitioner, therefore, has early to steel himself against 
the attractions of aygood fee in support of a bad cause, 


We have to warn the young practitioner against another practice 
which is unfortunately too common in the country, of professional 
men directly or indirectly suggesting false evidence or wilfully shut- 
ting their eyes to the subornation of false evidence going on under 
their very noses. Everybody will agree, and there is no question 
of casuistry involved in the matter, that the lawyer is unworthy of 

-his profession who panders to the needs of his client by prostitut- 
ing his skill and intelligence to manipulate the evidence whether. 
it tends to fill the pocket of his client or to save his neck. We believe 
that this great evil and most serious blot upon the profession, which 
fortunately is confined only to the conduct of original trials, is- 
much more largely prevalent than people are likely to give credit for. 
All the worst things that have been said of the legal profession in 
other countries seem to a great extent true of a large majority of 
those. who are engaged in the conduct of original litigation. 
Except at. the original side of the High Court, there is no 
differentiation between the duty of pleading and thai of acting 
which marks the, two-fold division of the profession in England 
into Barristers and Attornies. where all the work which is likely 
to degrade or tarnish the fair fame of the profession is done by 
the attorney, the barrister not being approached by the client him- 
self under any cirenstances. Such a system saves the character of 
one class at the expense of another. But if what we have read of 
the great improvement in the tone of morality of attorneys in Eng- 
land be true, the blot on their escutcheon has been nearly wiped 
out. All the practitioners in this country throughout the mofussil 

_ who appear in the conduct of original trials have to deal with wit- 

nesses. And if we remember the fact that of the men who attend. 
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the courts as witnesses in any country, the class of which it can be | 
said that it is incapable of uttering a false-hood is not very wide, 
the temptation to which the young practitioner is exposed of being 
the willing or unwilling abettor of perjury is great. The client is 
generally an ignorant person. He wants to know how he is to 
prove his case. A mind legally trained knows the nature of 
the proof that will be needed in support of the ecause. The 
pleader asks whether the client has got this or that piece of evi- 
dence and the client who is generally not very scrupulous, answers 
yes, and the proof is produced. This is the most innocent aspect of 
the matter that we can present; but the mefe shady picture: is 
still behind. The witness is brought, he tells his story, but the 
pleader is not satisfied that itis up to the mark; and he ex: 
presses his dissatisfaction. ‘Thegwitness goes back and returns 
the next day better prepared and the plcader- is better pleased: 

Can we acquit the pleader of being privy to the falsehood? It 

_may be possible. It may be that the witness being thrown again 
upon the resources of his memory has refreshed his recollection 
and is honestly able to. give an improved version. But even this 
is nothing. Apart from actual tutoring of which we know several 
pleaders are guilty, apart from actual suggestion of false 
‘evidence, though it may be to prove a true case, there are lighter 
shades of misconduct to which apparently respectable pleaders are 
parties and they lay the flattering unction to their souls that they 
are in no sense responsible for the perpetration of the falsehood. 
Nor can we approve of the conduct of pleaders, we are using the 
term in a generic sense, who continue to conduct the case and 
appear for the client even though they are aware that the witnesses 
whom the client is putting into the box have beer paid by him; or 
that his client has paid and bought over a witness of the opposite 
side who is going to be placed in the box or that witnesses on his 
side are being trained and tutored, and brought up to bim to receive 
the finishing touch. Notwithstanding the fame and money that 
success may bring, such a lawyer is not worthy of his great calling. 

It is very difficult indeed to do your level best for your client, to 
be zealous in support of his cause, to be eager and watchful against 
snares and pitfalls in the way, to be passionately eager for victory 
and at the same time to keep your conscience perfectly pure, to be 
free from even the suspicion of malpractice and to preserve your 
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character for honour and truth unsullied. Unless the man has got - 


the moral backbone to steer clear of this danger and-to do his 
duty, by his client and retain his character for truth, let him have 
nothing to do with original trials, or anything connected with them 
except the examination in court. Recent trials, there have been 
in some of the moffusil districts, in which leading lawyers have been 
engaged, where the amount of perjured testimony on each sido has © 
been almost unparelleled even in the judicial annals of this ` 
country. Practitioners whose good fortune it is to: confine them- 
selves to appellate work ar placed in a ree of absolute dengan 
from temptation. 4, 

There are minor matters on whieh a word of caution may - 
not be inappropriate. It is too much the fashion to suppose that - 
cross-examination is a great thing in original trials. Cross-ex- . 
amination undoubtedly appeals to the imagination. It is more- . 
over conducted in the presence of the public assembled and ' 
calculated to elicit the praise of on-lookers or their ridicule- But: 
the real work of the lawyer has to be done by him before the : 
trial commences. It is commonly supposed that the breaking . 
down of a witness in cross-examination is a splendid performance: 
The more able though less brilliant performance is the eliciting 
irom the. witness of the opposite side all the points be could speak . 
toin your favour, and previous study and deliberation are necessary . 
that you may. know what those,points are and how to elicit them. : 
As a partiof the same fallacy, itis believed that you are at liberty - 
to attack a witness’s character and to tear it to tatters by bullying 
and browbeating him. The witness performs a public function, 
for, if honest and truthful, he has no ends of his own to serve; and: 

“though any man may avoid being a plaintiff or escape being made 
a defendant, it may not improbably fall-to his lot to be a witness. 
Remembering, therefore, that the witness occupies his position in: 
the box under compulsion of law, you should treat him with con- ` 
sideration; and though he may speak adversely to your client, 
you should not unnecessarily outrage his feelings. This is a solemn 
duty. which the pleader owes to the public. Eo 

A. common*fanlt of young practitioners which we have noticed - 

¿ is the failure to study before-harid, not what to say, but how.to say - 

it. Inattention fo this simple requisite. makes sometimes all thé- 
difference between success and failure in the cause. -It is not that- - 
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this rule has to be carefully borne i in mind early when addressing. 
a jury. The,rule is, equally applicable.in the case- of a.judge 
though the style of argument must necessarily diffen i in the two 
cases to some extent. > 

There is a vulgar'saying that a lawyer should gat-on, ee -On-er 
(honour), and get-on-est (honest). This represents the truth. in 
many cases. But if the profession is to command the yespect and 
confidence of the community there is no doubt. that the are 
should. seek to get honour through honesty. . > « 

- Itis acommon fault of many practitioners to be loose and 
inaccurate in the statement of facts, It is somgs#imes considered.a 
part of cleverness to be able to conceal truth and to pass off garbled - 
versions of the facts upon the Court, more especially if the opposite 
side happens to be represented by,a weak.or junior practitioner. 
This is surely not the road to acquire the esteem of your brethren 
of the profession. In the long run such men are detected 3 and the 
judge learns habitually to distrust them. One rule of conduct until 
you are detected and another rule after detection, is not a wise rule’ 
-of policy. ‘The strictest regard for truth should prevail in all state- 
ments of fact made to the Court. 

There are various rules of professional skanerio of whieh the 
large majority of practitioners have no knowledge.” Thereis no 
tradition in the profession as regards them. And one’s own: good - 
breeding and his character as a gentleman, are the sole:guides to. 
enable him to determine what line of conduct he should pursue in a 
given situation. Many of these rules are apparent to common-sense 
and you can easily reason yourself to an acceptance of the rest. These. 
rules of professional etiquette are to be scrupulously observed. 

It may be, we are not in a position to promise success- to the- 
practitioner who. has regulated his conduct-in accordance with 
the suggestions we have made,. but we can assure him, he stands a“ 
far better chance of success than one who ee ae ‘them... . 

; IV. : . 

We have dwelt so far upon the preparation of the young: 
advocate on the moral side of his nature. His intellectual equip- 
ment begins of course.with the examination that hè has passed, 
but there.is a great deal for further study. ‘We have very few 
lawyers in -this country -entitled to a pre-eminentyposition in the 
profession. . We cannot help feeling that after the examination is ` 
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once passed, there is no disposition among the practitioners to 
continue the general study of law apart from particular legal ques- 
tions. The nature of the M. L. degree has also something to 
- answer for. 

In Bengal we can point to half-a-dozen men at least who have 
vindicated their title to superiority in special departments of the, 
law, thanks to the Tagore Professorship. lf there be a similar 
endowment in this part of the country, we doubt not that in course 
of time we shak have trained up a sufficient number of men able to 
fill the chair with credit. Notwithstanding the din of law and 
law-study we heate on every side, it is matter for regret that we 
should be so far below the highest level. The poor calibre of our 
Judges has, in some measure, to answer for the poverty of legal 
talent at the bar. For, an able bench anda good bar act and 
react upon each other and their generous rivalry produces the best ` 
` results. It isa matter for sincere sorrow that the English por- 
tion of the bar is also weak. Notwithstanding a number of Govern- 
ment appointments which are a close preserve for barristers, and 
serve to keep up struggling juniors until they learn to stand on their 
own legs, the English bar has been declining steadily in talent and 
ability. And the Indian bar which sadly needs models of excellence 
in forensic advocacy, brilliant cross-examination and acute legal 
argument, does not possess them in the English bar. Speaking of 
advocacy, we must say that it bas not been our good fortune to- 
see very superior specimens of it. 

The budding practitioner has therefore to grope his way 
amidst the surrounding darkness, thankful to the few gaden that 
may occasionally light his path. 

e y. 

We have now to consider the state of the profession in one 
of its most important aspects, namely, its character for indepen- 
dence. It is important to remember that that independence is 
very much an English feeling. It will be difficult for us to realize 
it, unless we acquaint ourselves with the history of the profession 
“in England, how Somers and his colleagues defended the seven 
Bishops against an infuriated and revengeful sovereign and a 
corrupt and unprincipled Bench; and how Erskine regardless of 
the smiles of Ifis Sovereign and the fury of the populace defend- 
ed Gordon and secured his acquittal. In India the European 
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bar represents the traditions of English professional liberty. 


First, they are the countrymen of the judges, secondly, they 
meet them at the same table, they move in friendly relations with 
them outside the court-room and are consequently well understood 
by them. They have brought to this country the memories and the 
traditions of professional honour and independence in their native 
country and the presiding judges who are bound to treat them 
with courtesy and consideration are trained and prepared to extend 
the same feelings of good willand kindness to the Indian members 
of the bar. - ‘I'he latter labour under several disadvantages. They 
are not the countrymen of the judges who pregxle over the more 
important courts of the country. They do not meet them in friendly 
intercourse at the table and in the ball-room, or at the club or 
in the cricket field and have not, gherefore, the opportunities of 
being well understood. ` 

The European Judges, moreover, in this country are unfortu- 
nately not recruited from the profession and do not share thefeelings 
and aspirations of the members of the Bar and cannot, therefore, 
enter into the difficnlties of their position. It is no wonder, if 
amidst these circumstances the most cordial relations between 
the Bench and the Bar do not prevail throughout tbe country. 
‘The Civilian Judge, transferred from department to department 
to be traiued into a good all-round man, accustomed to dispose 
of his. work with rapidity in his chamber, reaching his conclusion 
at all hazards without reference to nicety of reasoning, feels 
greatly impatient of what he begins to regard as the troublesome 
interference of the legal profession. The Legal Practitioners’ Act. 
which requires a pleader to renew his certificate qualifying him 
to practise every year, and the rules based upon itewhich require 
the production of certificates of good character from the presid- 
ing judge for each renewal of certificate are calculated to seriously 
impair the independence of the pleader, A levy of an annual fee 
for renewal of the certificate may be nothing more than a species 
of taxation. The requirement of a certificate from the judge 
places the pleacer in a position which necessitates his courting 
the favour and humouring the prejudices of the authowities even to 
the extent of sacrificing the interests of his client. This require- 
ment of the rules under the Legal Practitioners’ Act ought to be 
done away with. While dishonorable conduct should at all times 
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be visited by the most condign punishment, fot which there is 
ample provision in the Act, the pleader should not be placed in 
constant dread of displeasing the judge. A judge who is unfami- 
liar with the forms of judicial procedure, and whose soul is 
vexed by the delays of examination, cross-examination, ‘and re- 
examination sanctioned by the law, is too often apt to be displeased 
with the pleader insisting upon the full measure of his rights. 


We cannot have a thoroughly independent Bench, so long as 
the system under which judges are appointed permits their transfer 
from one class of duties to another, so long as their prospects 
of promotion dePend upon the good will of Government and 
so long as judges are members of the Civil Service governing 
the country whichis permeated by a strong esprit de corps. The 
independence of the Bench ig not likely to become a question of 
prominence except at occasional times of popular excitement, 
racial indignation, or Government persecution. It is not on 
ordinary occasions, that the independence of the Bench or of the 
Bar becomes a matter of public observation. There is no need 
for the exercise of the higher qualities of your nature except 
under stress of peculiar circumstances. If passion or prejudice | 
or influence can operate upon the minds of the judges, they are ` 
imbued with a feeling of partizanship which places them in 
collision with the profession. If on those occasions you have not 
an able and upright Bar, if the Bar however able and upright, 
be liable to the consequences of the displeasure of the Bench, 
bold and independent actioa, fearless of consequences, cannot be ex- 
pected from the profession. As for the Bench, even our High 
Courts have not been free from the suspicion of pliability to 
suit the wishes of Government. It is an open secret how, not 
very long ago, the members of the Government seriously deli- 
berated upon packing the bench to. secure a particular verdict 
and District Judges and District Magistrates have been known 
merely to carry out the behasts of Government apart from the 
justice of the cause or the evidence placed before the Court. So 
long as such things are possible in the Bench and there is no strong 
public opinion to overawe the Government, the Bench and the Bar 
against wrong-doing, professional independence can be nothing 
but a name. “The maintenance of a strong European Bar which 
from racial and other causes will know how to compel respect 
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for- its rights is a necessary condition for a long time to come 
of the general independence of the profession. We'hear occasion- 
ally of the whole Bar of a place refusing to appear for a man because 
he is in bad odour with the presiding judge.” We have heard of 
leading vakils declining to appear in defence of the prisoners during 
the time of the Salem riots, because every such vakil was a 
marked man in the eye of Government. Much of the weakness 
and the fear is due to the absence of moral elevation in the indi- 
viduals composing ‘the class. If each individual pleader will 
educate himself to a proper appreciation of the dignity of his calling, 
we have no doubt that young practitioners of #he future some of 
whom, we hope, -will have breathed the free atmosphere of English 
life and of the English Bar will be placed amidst surroundings which 
will contribute to the maintenancegof a high level of professional 
independence. 

In following the career of the young lawyer eager to achieve 
fame and distinction in a profession in which are centered the 
hopes and aspirations of more than fifty per cent. of the rising 
youths of this country, and in finding out the difficulties he has to 
contend against and the dangers against which he has to guard 
himself, we have given a description of the state ofthe profession 
asit is. Hundreds of young men are added every year to the 
ranks of the profession in all its grades. They come toit with great 
hopes ; some of them are no doubt destined to realise them and the 
large majority will be surely disappointed, and sink to the level of 
hewers of wood and drawers of water. If amidst all the changes and 
chances of the future they shall have laid by a sufficient stock of 
moral principle to withstand the ignoble temptations of their 
career, they will have nothing to be ashamed of at the end of their 
lives’ journey. The profession is called an honourable one—and 
honourable no doubt it will be if the men who practise it are de- 
termined to keep it so, to leave a heritage to their successors which 
their predecessors in other lands and climes have handed down 
to them, unsullied by anything mean or low. In the matter of 
emoluments, there is no walk of life, certainly no profession, which 
holds out more brilliant prospects to the most successful. In the 
Conncils of the State, on the public platform and in the public press 
lawyers are destined to occupy the formost pace. As the price of 
all these advantages the profession expects, love af truth, devo- 
tion to duty, assiduous labour and fearless, ho nesty. 
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HINDU LAW—RIGHT OF REPRESENTATION UNDER 


THE MITAKSHARA. 

The right of representation is a subject usually deal with in 
works on Hindu Law, but its exact scope has nowhere been clearly 
laid down. That the right exists in the case of co-parcenary pro- 
perty within certain limits is indeed mentioned by all text-writers. 
With regand to such property the rules of inheritance have no 
application, and survivorship and partition are the principal inci- 
dents to which it is subject. [tis at the time of partition of such 
property that the doctrine is applied for the purpose of determin- 
ing the shares tS, which individual members may be entitled. 
Whether the principle applies to any case of inheritance proper 
and whether it can be invoked in reference to the succession to a 
lineal male ancestor within thrap’ degrees, who, in his life-time be- 
came divided from his descendants or who dies leaving self-acquir- 
ed property isa matter on which there is hardly any discussion in 
the text-books. The want of clearness in the treatment of the 
subject is partly due to the unsystematic way in which the 
Mitakshara as a commentary on the text of Yajnavalkya is obliged 
to treat it and partly due to the fact that the problems which now 
confront us had not engaged the attention of text-writers. ‘The 
subjects of partition and inheritance are not separately dealt with 
in the Mitakshara aud we find in the chapter devoted to these 
topics the distinctions between obstructed and unobstructed herit- 
_ age, ancestral and self-acquired property, and joint and separate 
property jostling each other in confusion. In fact, succession by sur- 
vivorship and succession by inheritance have no separate words to 
denote them, but are both expressed by the same word Daya which 
has been translated by Colebrooke and other writers as heritage. The 
scheme followed by the Mitakshara in the chapter on Inheritance 
appears to be this. The author takes into consideration a typical 
Hindu family consisting of a father, his sons, and the sons of his 
sons and discusses their respective claims to the family property. 
The father is assumed to be separated from his collaterals, as it is 
unnecessary to complicate the subject by introducing their claims 
and as the rights of brothers as collaterals to coparcenary property 
have to be treated in discussing the rights of the sons in the family 
estato. As self-acquisition is an exceptional state of things, the pro- 
perty in the father’s hands would ordinarily be ancestral property. 
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The first thing to be discussed in regard to such property is, whether 
the son and grandson acquire an interest therein by, birth, and if they 
do, whegher the coparcenary property can be reduced by them to 
severalty and under what circumstances. A partition may take place 
either during the life-time of the father who is the head of the family, 
or after his death. If it takes place during his life-time, it may be 
« with or without his consent. If the father dies beforg partition, 
the other members succeed to bis share by survivorship and are 
entitled to divide the whole coparcenary property including his 
share. They are not however bound to “bring into hotch-pot any 
acquisitions made by them separately withouj detriment to the 
paternal estate. If any of the brothers have died before partition, 
leaving sous or grandsons, the latter take the place of their fathers 
or grand-fathers as the case may he, and take the shares to which 
their ancestors would have been severally entitled, if they had been. 
alive at the date of partition. If the individual, the devolution 
of whose property we-are tracing has no male descendants, his 
l property will be inherited on his death by his wife, daughters, and 
other heirs mentioned by Yajnavalkya in the order prescibed. The 
other subjects-that are dealt with in this chapter are treated only 
as incidents in the course of devolution we have followed. The 
point of view which we have assumed the author of the Mitakshara 
to occupy is the only one which discloses a plan in his treatment. 
Survivorship and inheritance, both find a place in this scheme 
and hence the comprehensive title Daya-vibhaga. The word Daya 
is defined by the author of the Mitakshara to signify wealth which 
becomes the property of another solely by reason of relationship 
to the owner. At first sight, it might seem that the definition is 
intended to include only property in which a righé is acquited by 
birth and does not include cases in which relationship is not by itself 
effectual to create a title, but some additional circumstance is 
required to exist. But the factthat sapratibandha daya or obstructed 
heritage is also included in tke term Daya shows that the word 
is used by the author in a more extendod sense, than the language 
of his definition would suggest. i 
Now what is meant by the right of representation? It is the 
right which the male issue of a deceased co-parcener have to repre- 
sent the rights of their ancestor to a partition and:claim the share 
which he would have taken ata partition, (Mayne’s Hindu Law 
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S. 482), It is said that the right of representation exists in regard 
to all unobstructed heritage and that it prevents the application of 
the rule that the nearer heir excludes the more remote (Muthu 
Vaduganatha v. Periyasami, I. L. R., 16 M, 11). We have therefore 
to inquire what is meant by unobstructed heritage. Aprati bandhu 
Daya or unobstructed heritage and Saprati bandha Daya or ob- 
structed heyitage ave thus explained by the Mitaksharai:—“ The 
wealth of the father or of the paternal grandfather becomes the 
property of the gons or grandsons in right of their being’ his sons 
or grandsons and that ifan inheritance not liable tu obstruction. 
But property devglves on uncles, brothers, and others upon 
the demise of the owner, if there be no male issue ; and thus; 
the actual existence of a son and the existence of the owner aré 
impediments to the succession ; gud on their ceasing, the property 
devolves on the successor in right of his being uncle or brother. 
This is an inheritance subject to obstruction ” (Mitakshara I. ii. 
S. 3). According to the Vyavahara Mayukka where the life of the 
owner of the -property or that of his sons dc. is interposed, that 
wealth is called Saprati bandha; but where ownership accrues to- 
sons &c., from relationship to the owner without the necessity of 
having recourse to other means of acquiring wealth, that is Aprati 
bandha, for example the father’s wealth (Mandlik’s V. May, 38). 
The author of the Viramitrodaya.remarks that as the owner- 
ship of the sons &c., in the property of the father and the like 
accrues from the very birth through the relation of souskip d&c., 
although the (previous) owner suchas the father is alive, it is their 
unobstructed heritage, the existence of the (previous) owner con- 
stituting no obstruction (Viramit p. 8 Ch. I S. 5). There is a long 
disquisition in the Mitakshara following the passage we have quoted 
and it is stated «in conclusion that in the property of the father or 
the grandfather, ownership is by birth. Unobstructed heritage is 
the consequence of the right by birth which is alleged to exist in 
the case of sons, grandsons and great grandsons. The right of re- 
presentation thus becomes co-extensive with the right by birth 
and with unobstructed heritage. The doctrine of right by birth 
is the most fundamental in the Mitakshara school and it requires 
careful examination to-ascertain its limits. Let us see what right 
by birth implies, It involves, firstly the existence of some property 
in the hands of the father, grandfather, or great grandfather .to 
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which it can’ attach ; secondly, the accrual of-a vested right in such 
property to the new member; and thirdly, the consequent curtail- 
ment of,the interest previously possessed by the father or other 
ancestor in such property (Debi Pershad v. Thakur Dyal I. L. R., 1 
A, 135), It is a necessary consequence of the right by birth 
that the owner of the right should have the right to restrain 
alienations by the father or other ancestor and the right to enforce 
partition at least in cases in which he is not obstructed by the 
‘existence of an intermediate ancestor. It is difficult to conceive 
ofa right by birth where the requirements mentioned above are 
not satisfied. As laid down by the Privy Coyacil in Rani Sartaj 
Kuari v. Rant Deoraj, (I. L. R., 10 A,286) property in the pater- 
nal or ancestral estate by birth under the Mitakshara is so connected 
with a right to partition, that it goes not exist where there is no 
right to it. Right by birth as defined above arises only in regard 
to the ancestral property of the father, grandfather, or great grand- 
father, Where a man has inherited or acquired by survivorship any 
property from his three immediate lineal male ancestors, it is regard- 
ed as ancestral property in his hands and his male issue to the third 
degree acquire rights in it by birth as against him. For this pur- 
pose it is immaterial whether the property which he has inherited 
or acquired was the self-acquisition or ancestral property of the 
person whom he has succeeded. Even self-acquired property, 
after it bas been once inherited, becomes ancestral as against the 
issue of the heir. Property which is self-acquived in one gene- 
vation ceases to be so in the next and becomes ancestral. And as 
the male issue of aman acquire rights by birth against him in 
ancestral property, a co-parcenary is formed consisting of the mau 
and his aescendants to the third degree and the property becomes 
joint or co-parcenary property. In regard to ancestral property. 
the doctrine of right by birth obtains full scope and the successive 
acquisition of interests in it by sons, grandsons and great grand- 
sons constitutes unobstructed heritage. The word heritage is rather 
open to objection, inasmuch it suggests the idea of inheritance 
on the death of the ancestor. 


As regards self-acquired property, the case is entirely differ- 
ent. A man’s issue have no legal rights against him in regard 
to his self-acquisitions. He may alienate it at his pleasure 
without consulting his sons and may dispose of it by will in any 
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manner he likes. His sons have no right to question his dealings 
and no right to claim a partition against bim. The only right 
which the sons have in regard to the self-acquired property of their 
father is a right to succeed to it on his death, if he has not already 
disposed of it by will or inter-vivos. Such a right does not possess 
the necessary elements of a right by birth and can hardly be dis- 
tinguished $rom the right by demise of the ancestor which obtains 

under the Dayabhaga. ‘Though the Mitakshara states that the sons 
have aright by-birth in the self-acquisition of their father, the 
right is reduced to such ‘meagre dimensions that it can hardly be 
recognised asa right by birth. “ Although he has aright by 
birth in his father's and ‘in, his grandfather’s property, still since 
he is dependent on his father, in regard to the paternal estate and 
since the father has a predomingnt interest, as it was acquired by 
himself, the son mast.acquiesce in the father’s disposal of his own 
acquired property ; but since both have indiscriminately a. right 
in the grandfather’s estate, the son has a power of interdiction (if 
the father be dissipating the property) [Mit. Ch. I S. 5 p. 610]. 
To make the son’s position clearer, let us take the case of a father 
making self-acquisiticns after the birth of his son. If the self- 
acquisition had been made before the birth of the son, there would 
have been some property in which it might be plausibly said that 
the son acquired an interest by birth. But where it is made after 
his birth, there is no property in existence at that date to 
which it can attach. If the right attaches to anything, it must be 
to the possibility of the father making acquisitions, a possibility 
that may never be realized. If, in this case, the son should have 
a son during the grandfather’s lifetime, the grandson’s posi- 
tion would also be anomalous. ‘The grandson’s right by birth 
attaches to the right of succession possessed by the son. If there 
is difficulty in considering the son’s right to amount to a right by 
birth, there is equal, if not, greater difficulty in admitting the . 
grandson’s right by birth. If, however, the grandfather dies and 
his property descends to his sons, it becomes ipso facto ancestral 
against the grandson, and the grandson’s right by birth which has 
been loosely Hdating hitherto fastens itself upon the property. Once 
it is inherited by the son, the property becomes subject to the right 
‘of the grandson. Where a man dies leaving self-acquired property 
and a son and a grandson by the deceased son, the right of the 
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deceased son to succeed never having been realized, and no right 
having in fact vested in the son, it is difficult to see how his son 
could agquire any rights. The grandson’s right to represent his 
father would arise only where his -father had acquired a right by 
birth. If his father had no right by birth, because it was the 
self-acquisition of the grandfather and he pre-deceased the grand- 
father without acquiring any right, he could not possibly transmit 
any right to his sons. Strictly speaking, the position of the son in 
regard to the self-acquisition of his father under the Mitakshara is 
exactly similar to that of the son in regafd to any kind of property 
of the father under the Dayavhaga. Both apder the Mitakshara 
and under the Dayabhaga, relationship, to the owner is the ground 
of succession, but while under the latter the right accrues only on 
the death of ihe father, it accryes under the former during the 
life-time of the father. A son under the Mitakshara has no legal 
rights against his father during his life-time in regard to his self- 
acquisition, any more than a son under the Dayabhoga has against 
his father in respect of any kind of property. The doctrine of 
right by birth under the Mitakshar1 must therefore be confined 
to ancestral property and the texts of the Mitakshara quoted above 
which speak of the sons having a right by birth in the father’s 
self-acquisition must be taken to refer to the moral claims of sons to 
be maintained and provided for by their fathers even out of their 
self-acquisitions. Text-writers on Hindu Law have also taken the ` 
view that the doctrine of right by birth must be confined to ances- 
tral property, though they are not always consistent with them- 
selves, Mr. Mayne says (S. 250, Hi:du Law) that the same prin- 
ciple, their property vests ia certain relati.ns by birth, gives rise to 
the division into unobstructed and obstructed heritage and also to 
the conception of a coparcenary. A coparcenary implies a right 
to restrain each other’s dealings, a right to partition and to survi- 
vorship. The right by birth which gives rise to a coparcenary 
cannot be the same as the right by birth which is alleged to exist 
in the case of self-acquired property of the father or to be the cause 
of unobstructed heritage as defined by Mayne and which can be 
defeated by devise or alienation. Mr. Bhattacharjee remarks 
(Hindu Law 2nd ed. p. 210) that the necessary consequence of the 
theory of.ownership by birth is that from the date of the birth the 
son becomes a co-owner with the father in the family property and 
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(p. 222) that the Mitakshara conception of joint ownership inevita- 
bly leads to the doctrine that in a joint-family succession takes place. 
on the death of any member by survivorship and not by, inheri- 
tance. The right of representation is discussed by Mayne’ (S. 433) 
only in connection with the subject of partition which implies that 
it is only in connection with property which has already become 
Go-parcenary property that the right is applicable. It is not very 
clear from Mr. Mayne’s treatise whether in his opinion a grandgon 
by a deceased gon would succeed to the self-acquisition of’ his. 
grandfather equally with & surviving son. Under the Dayabhaga, 
the grandson baan aia in such a case; because denying as- 
Jimutavahana does, the sons and grandson’s right by birth even 
in the ancestral property of t the father during tlie latter’s life-time, 
he is obliged to puta forced cpustruction on Yajnavalkya’s text 
and compensate the son and grandson by a concession of a simultane- 
ous right of inheritance on the death of the father. We shall first, 
examine the modern text-writers aud then the sanskrit texts and, 
decided cases. Mr. W. H. Macnaghten states (Hindu Law p. 17 
“ & 18)” according to the Hindu Law of inheritance, as it at present E 
exists, all legitimate sons living in a state of union with their . 
father at the time of his death succeed equally to his:property, 
real and personal, ancestral and acquired. The right of represen- 
“ tation is also admitted as far as the great grandson... .. In 
default of sons, the grandsons inherit, in which case they take per 
stirpes .. .. In default of sons and grandsons, the great grand- 
sons inherit, in which case they also inherit per stirpes.” These 
passages appear to relate to the case of joint-family property and 
the author nowhere lays down the simultaneous succession of grand- 
sous by deceased sons and of surviving sons to self-acquired pro- 
perty. Where self-acquired property has descended to sons and 
“they live together and some of them subsequently die leaving sons, 
the grandsons would clearly be entitled to share with their uncles 
and their right is recognized in this passage. But Macnaghten 
does not discuss the, case in which the father of the grandson had 
died before tte succession to the grandfather opened.- It is laid 
down in West? and Buhler’s Hindu Law (p. 77) “the separated 
house- holder being father of a family becomes the origin of a new 
line of succession within that family. His sons are by their. birth’ 
joint owners with him of the ancestral estate in his hands, but he. 
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has no ether co- e in'it'and in the absëncé of sons; ot after 
separation from them he is free'to dispose of it; should he fail to 
dispose ef his ostate and die -separated, his sons take equally, and 
failing sons, others’ take in the order following, sons, son’s son, 
son’s son’s son. The three first déscendants of a separate grihasta 
in the male line inherit. per stirpes.” This passage also apparently 
refers to ancestral or coparcenary property owing to tite reference 
to separation and it is very doubtful whether even in regard to 
such property, it lays down the simultangous succession of survive . 
ing sous and grandsons by deceaséd sons: In p. 363 Q, 17 however, 
in anwser to a question it is stated that,she grandson by a 
deceased son is equally entitled whe a ‘surviving son; but it 
does not appear whether the property referred tó in the ques- 
tion was ancestral or. self-acquirea. Professor Sarvadhikari says 
(Hindu Law of Inheritance 475, 478, and 481) that according to 
Mitra Misra the author of the Viramitrodaya, Nanda Pandita and 
Balambhatta, the son, the grandson and the great grandson are 
successively the heirs of a deceased owner. ‘I'he passage is very 
enigmatical. It is not clear whether it refers to ancestral ‘or self- 
acquired property nor does it appear whether the grandso.s as a 
class take only after the whole class of sons has been exhausted, or 
whether the grandsons by each son take on default of their Kh 
alone, even though their uncles are living. 


To turn our attention to the texts, we have already referred to 
the passages which affirm that a grandson has by birth a right in 
the estate of his father and of his grandfather. Right by birth in 
the father’s acquisition is merely nominal and as to the right by birth 

‘in the grandfather’s estate it will be shewn presently that it relates 
‘either to ancestral property in the hands of the grandfather, .or self- 
acquisition of the grandfather which has devolved on the father 
“and acquired the character of ancestral property. The texts which 
are chiefly relied on in support of the grandson’s right are slokas 
120 and 121 of Yajnavalkya and the Mitakshara Commentary on 
the same. The latter part.of the sloka 120 is that “ where there 
are sons by several fathers, the allotment of shares i is according to 
the fathers.’ The Commentary of Vijnaneswara on this is as 
follows :— Though the ownership of grandsons by birth in the 
_grandfather’s estate is not different from that of the son’s, shares 
pust be allotted to them in the grandfather’s estate only through 
5 4 A 
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their fathers and not in their own right. The effect of it is this. 
Undivided brothers having begotten sons depart this life; one 
leaves two sons, ona three, aid another four. Thus though there 
is an inequality of sons, the two obtain the one share of their father, 
the other three also obtain the one share of their father and so 
also the other four. So if some of the sons survive and some have 
_ died Ieavint sons, the same rule applies. The surviving sons get 
their own shares and the sons of the deceased sons obtain the 
shares of their fathers. | “This is the rule settled by the texts.” 
(Mit. Ch. I S. V,2) It is clear that this passage relates to 
the case of grandegns whose fathers were alive at the time of 
their grandfather’s deathseand the opening of the succession and 
subsequently continued joint. Then follows a passage in the Com- . 
mentary expressed in very obsgure language which has given rise 
to a very keen controversy. The correct translation of the passage 
is given by Dr. Jolly and is as follows ;— 


“Supposing the father to be divided (from his co-parceners) 
or to have no brothers, shall the estate which has been inherited 
from the grandfather not be divided at all with the grandson in 
that case, because it has been directed that shares shall be allotted 
in right of the father if he is deceased (and not otherwise), or ad- 

mitting partition to take place (in that case) shall it be instituted 
“by the choice of the father alone. In order to remove the doubt 
which might be entertained, the author says” Mit. Ch. I S. 5, 8. 
The question which is: propounded in this passage is the right of 
the grandson to claim partition from his father of the grandfather’s 
estate after it has devolved on the father. Sloka 121 of Yajnavalkya 
is as follows: “ The ownership of the father and the son is similar 
in land which was acquired by the grandfather or in a corrody or 
in chattels which belonged to him”. The words father and son 
being correlative terms, the word son must according to the ordi- 
‘nary principles of construction refer to the son of the person who 
has inherited property from his grandfather. The grandson whose 
_ rights are discussed is the son of the surviving’ son on whom the 
estate has already devolved and not the son of ason who has 
predeceased his grandfather. ‘The contest which this verse is 
intended to settle is a contest between a father and his own son 
and not one between an uncle and his nephew by a deceased 
brother. About the end of his commentary on this verse, Vijnanes- 
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wara says that a partition of the grandfather's wealth takes place at 
the instance of the son even against the wishes of his father and that 
if a father (divided from his collaterals or ancestors) makes a gilt or 
sale of property acquired by the grandfather, the grandson has a 
right of interdiction. There is nothing, therefore, in these passages 
to justify the position that a grandson can succeed equally with his 
uncles to his grandfather’s self-acquisition. Baudhayaua‘says “male 
issue by males as far as the third-degree, being left, the estate of the 
father must surely go to them” Uolebrogke’s Dig “Vol III p. 195. 
The remark of Jagannatha that the co-ordinate right of a son, son’s 
son and a son’s grandson is thereby suggestedfeems to be unwars 
ranted, The text is merely intended i exclude others so long as 
any descendants within the third degree are left and does not regu- 
late the succession among the latte. The text of Katyayana also 
evidently refers to ancestral or coparcenary property “when a son 
dies unseparated, his son who has not received maintenance from 
the grandfather shall be made participator of the heritage; he is 
to get, however, the paternal share from the uncle or uncle’s son; 
the very same share shall equitably belong to all the brothers, or 
his son also shall get; afterwards cessation (of succession) takes 
place (Viramit II, p. 157). The Viramitrodaya, apparently: 
deduces the co-ordinate right of a son, son’s son, and a son’s grand- 
son from the doctrine of spiritual benefit. “It is clear that the 
three descendants equally confer spiritual benefit by offering obla- 
tions on the Parva occasions. Accordingly, Manu says, to three, ` 
must libations of water be given; for three, is the funeral oblation 
‘of food ordained. The fourth is the giver of them; the fifth has 
no concern.” (Viramit S. 11, Ch., HI. p. 155). As already stated 
it does not appear that the co-ordinate right of the son, and the: 
grandson derivable from the assumption of an equality of spiritual 
benefit is applicable to any other case than that of ancestral pro- 
perty of the grandfather. Even if the passage can be construed: 
as referring to such cases, the principle upon which the right is 
rested is a peculiar doctrine of the Dayabhaga school and not of 
Mitakshara and it appears to be questionable to import @ doctrine 
foreign to the Mitakshara on the strength of an opinion in a work 
of authority only in the North-West-Provinces. 
We shall now pass to the few decisions which have any bear- 
ing upon the subject under discussion. In Muthu Vi aduganathé 
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Thevar v. Periyasami,: I. LR. 16 M. 11 there are certain observ- 
ations by Mr. Justice Mathueany Aiyar .which at first sight 
appear to lay down the simultaneous succession of sons and grand- 
sons. “As for obstructed and” unobstructed heritage (Saprati 
bandha and , Apratibandha), the distinction is material only. to 
- the extent that -in the one case the nearer male heir excludes the 
more remote, whilst in the other the doctrine of representation 
excludes this -rule of preference . . . . . . Thus the rule 
that-to the neavest sapinda the inheritance belongs, applies alike 
whether the heritage is obstructed or unobstructed, with this differ- 
ence viz that whennihe last full owner leayes sons, grandsons and 
great grandsons, their sêpsagda relationship NG equal spiritual 
benefit-on him, though their blood relationship is not the same and 
that they are all co-heirs withimthe meaning of the rule.” It has 
to be-remarked in the first place that these observations were not 
really, necessary-tu the -decision of the case; secondly, that .the 
specific point now discussed by us-was not before the learned J udge 
for consideration ; thirdly; that whilé the learned Judge lays 
down the doctrine of simultaneous succession in regard to-unob- 
_structed-heritage, he does mot lay down that unobstructed heritage 
arises in all cases in which an owner. leaves sons, grandsons and 
great grandsons, irrespective of the nature of the property left 
by him ;_ and fourthly, that it is not clear whether the. grandsons 
referred ‘to’-are grandsons by surviving sons or grandsons- Dy 
- deceased sons. In: the case of -grandsons by surviving song 
they would of course acquire an-interest in the- grandfather's 
property at. the. very same. moment st which ‘their : fathers l 
acquire an- interest and: their interest though derived from- 
their fathers would operate in curtailment of the latter’s right. 
The- only case in which there is a direct decision -upon the 
point as Luchomun Pershad’ v. Debee Pershad I Wik. 317 in 
which ‘it was held that under the-Mirakshara Jaw a grandson, his 
father being: dead, shares equally with a son the self-acquired: pro- 
perty-of the ‘grandfather. . The paint, however, does not seem to 
have been fully discussed or consider ed. “It may also be said that 
as a matter. of fact the grandson, and the two sons-of -the: owner 
all seem to have been living as members of a joint family with the 
owner and.that the owner had probably treated, his acquisition as 
gint-family property, as it was open to him todo, In Apaji, Nare 
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har. Kulkarni v.. Ramachandra Ravji Kulkarni, I, L. R., 16 B. 29 
there are ceřtaim dicta by the dissenting Judge. Mr. Justice Telang 
in reference to this: point. . “ Even when the property: is the self- 
acquired property of the grandfather, the grandson by birth ac- 
quires a vight.to it even while it is‘ yet on the grandfather’s 
hands; such right is.doubtless liable to be defeated-by the exer- 
cise of the dominant-right of the grandfather as.the aequirer,. bùt 
not ‘being so defeated by any act of the grandfather, is 
attaches upon his property in the same way as the. right of 
the: grandfather’s- sons themselves. It is not a right:to receive 
a ‘share: of ‘that. which the father may reggwe>on a partition; 
It isa right in and to the property ipe, like that of the father, 
and co-equal with-it.’: ‘These observations were only obiter dicta 
and after all they lay down only #the quality of the interest pos- 
sessed by a grandson and his ‘surviving father-in.the grandfather’s 
property and do not refer to-the -case of a grandson by a deceased 
son- Whatever‘ interest the father of the grandson may acquire 
on the death of the grandfather, the grandson also acquires‘ at the 
game time an interest in that interest. The grandson’s right isin 
one sense co-equal-with that of his-father. So far, however, as it is 
said that-the grandson’s-right is not “merely a right to receive a 
share of-that: which the father may receive on a partition, and that 
the -grandson and his father both have a right by birth in'the 
grandfather’s. self-acquired property even during his lifetime, it is 
difficult. for us with all the respect due to that eminent Judge to 
concur if his remarks. Apparently according to the learned Judge 
there are two kinds of right by birth. One in the-case of ancestral 
property which involves a-right to partition and a right to restrain 
alienations, and.the other inthe case of self-acquired property of 
the ancestor which is hablé to be defeated by his dispositions. 
We have already pointed out. that a right by birth which can beso 
easily destroyed does: not-deserve to be. called a-right- at.all5-and ` 
the recognition of such a right by birth is altogether opposed to the 
decision of the Privy Council in Sartaj Kuari ~. Deora) Kuari 
L L. R., 10 A., 272, o o T ; 
“The general rule‘of Hindu Lawʻin all cases of inheritance is 
as stated by Manu in’Ch.'9-Verse 187, that to the nearést Sapinda 
the inheritance belongs. (I. L. R., 16 M. 14): Inheritance iisually’ 
descends on one class of' beits and that the ‘tearest, and ‘not.oy 
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several classes of heirs: Where a person dics leaving self-acquired 
property it is a case of inheritance and not of succession by 
survivorship. It would, therefore, be in harmony with theegeneral 
principle underlying the Hindu Law of inheritance that if in. such 
a case the owner left sons and grandsons by deceased sons the 
former should inherit to the exclusion of the latter. An exception 
to the general rule is said to be introduced by the operation of the 
doctrine of representation and the dogtrine of representation is 
alleged to exist.in cases of unobstructed heritage. . Unobstructed 
heritage as we have already seen is dependent upon, and a conses. 
quence of right by.Qirth. Right by birth in the legal sense exists 
only in the case of ance or co-parcenary property and if the 
son or grandson has any right by birth in the self-acquisition of 
his grandfather or father, it is ną more than a moral right. Neither 
the Mitakshara nor any of the Sanskrit Texts obtaining authority 
in the Mitakshara school applies the doctrine of representation in 
favor of the grandson. by a deceased son in the case of self-acquired: 
property.. The only direct decision, if any, bearing on the point is. 
one which.does not fully discuss the question and is besides anterior 
“to the decision of the Privy Council in Sartaj Kuari v. Deoraj 
Kudri. There are no decisions subsequent in date to the. Privy, 
Council case, but only certain obiter dicta in two cases-which cannot, 
he-said to be free from doubt. 

Whatever doubt may possibly exist in regard. to the. succes-, 
sion. to the self acquired property of the grandfather, there can. be. 
very little doubt as to the succession to the property of æ grand- 
father who in his.life time became divided from his son and: has died 
leaying his separate property, and sons and ‘grandsons by deceased 
sons. The right by birth whichis the cause of unobstructed -heri-- 
tage and which is said to.give the grandson a right. to the grand- 
father’s property even while it is in the latter’s hands must surely 
` be destroyed by partition. It. cannot continug to subsist after it 
has once been reduced into separate possession. The decision in 
Ramappa Naicken v. Sithammal I. L.. R. 2, M, 182 offers no diffi- 
culty to our acceptance of this view. It merely lays down that 
a son who has been divided from his father is entitled to succeed 
to his father’s share i in preference to his mother in the absence of 
any undivided sons. It merely. lays down that partition does not. 
anuul the final relation or the right of succession which is.inci- , 
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dental to that relation. Thereis no warrant- for the position that 
right by birth such as is the cause of unobstructed heritage can con- 
tinue to subsist, even after-it has once- been utilized and spent in 
obtaining a share of-the property.- 

l i “A. LAWYER. 


` DISHONEST INTENT IN THEFT. e 

The question we propose to discuss here is whether a taking of 
property out of the possession of the owner, without his consent, 
-but only for a temporary purpose, falls within the purview of I. P. C., 
S. 378, and is theft. There have been confy ne decisions lately 
pronounced upon the point in the Hj ourts of Caloutts and 
Allahabad, thus leaving the law in dn undesirably uncertain state. 

In order to arrive at its true &neaning, it: will be necessary to 
enter into an analysis of the section (so far as the pr esant quéstion 
is concerned) into its constituent elements. The mens‘rea in this 
offence consists in the “ intention to take dishonestly X which is 
according to S, 24, equivalent to “taking with the int@ntion of 
SAWANE wrongfal gain to one person, or, wrongful loss to Rnother 
person” ; and this latter again, by reason -of S. 23, amo nts to 
“taking with the intention of causing gain to one person} by 
unlawful means, of property to which the person gaining it is not 
legally. entitled, or loss to another person, by unlawful means of 
property to which the person losing it is legally entitled”. Substit 
ing for the words “ gain,” or “ loss,” the definitions of them con 
tained iñ the 2nd para. of S. 28, the mental element of the offence 
(disregarding for the present the harshness of phraseology) comes to 
“taking with intention of causing acquisition or retention, to or by 
a person, by unlawful means, of property-to which the person 
acquiiing or retaining it is not legally entitled; or deprivation or 
a keeping out, to or from atiother person, by unlawful means, of 
property to which the person deprived or -kept out of it is legally 
entitled.” The dishonest intention in theft is, it will now be seen, 
divisible into three component parts: (i) Intention of acquiring 
or retaining, (ti) by unlawful means, (iit) of property to which the 
person so acquiring or retaining it is not legally entitled : or (¢) In- 
tention of depriving or keeping out another person; (ii) by unlaw- 
ful means, (iii) of property to which the person so deprived or kept 
out of it is legally entitled. The words “ acquiring,” “ retaining,” 
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` “depriving” “keeping out” are, in their ordinary anceptation, 
applicable both to permanent and temporary acquisition, retention, 
deprivation or keeping out; and therefore these words must, prima 
facie, be taken to bear such meaning in 8. 878, unless the context 
or some other ‘reason réqyuires a construction limited to a per- 
manent taking. The explanations are silent upon the point, but 
illustratione(/) throws light’ upon this question. The relation be- 
tween the text of the Code and the illustrations was adverted to in 
the prefatory letter of the framers of the Code í (Vide Higginbotham 
“and Co’s Draft Code p. XVI). The illustrations were not intend“ 
‘ed to override, bu elucidate, the sections. It therefore follows, 
that in consti ling eda gain,” and “loss,” we must bear 
in mind the ‘particular illustration referred to. It shows that a 
vomporery acquisition for a paẹticular purpose only constitutes a 
i gain,’ , or; loss”; and that such acquisition by a person for the 
purpose mentioned, viz, the intention of keeping the article taken 
until he obtains from the owner.a reward, to which he is not legally 
entitled/for its restoration, constitutes “ wrongful” gain. In Prosanno 
Kuma Patra v. Udoy sant 1895, I. L.R., 22 C, 669, the learned Chief 
Justi says: “A consideration, of this illustration shows that the 
PersHn who is represented as taking the thing, takes it with the in- 





_ tenttion of appropriating it to his-own use, and not merely of using 






r a temporary purpose, in the same sense that a person who 
ys an article for the purpose of selling it again immediately, buys 
it in order to appropriate it to his own use, though he only intends 
to keep it for a very short time.” But it is respectfully submitted 
that “the analogy drawn is far-fetched. When a person buys’ an 
article, with a view to its immediate sale, it is true his possession of it 
may be very short,ebut his intention is to remove it from the vendor 
or owner permanently ; whereas in illustration (2) the object is. to 
remove the property from the owner only temperarily, with a view 
to return it to him. The state of mind, or, the intention, with 
respect to the article, in the case of the vendor and of the taker, is 
not identical. ‘The character of the acquistion is different. In one 
sense, indeed, the taker intends to “appropriate the article to his 
own use” as, the purchaser appropriates to his own use the article 
he buys, but there is a wide distinction between the nature of the 
appropriation in the two cases. The taker exercises dominion over 
the article for his own „benefit (vie. to obtain the reward), but he 
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intends the dominion to revert to the owner. His Lordship - 
continues ‘ In the.case in the illustration, the taker takes the thing 
with. intention. of. keeping 1t until he.can-exchange it for money or 
something else to which he is .not, entitled.” | But while the taker 
intends to keep it till-he can exchange it for money or. something 
else to which he is not-entitled, he intends to obtain the money or 
something else by returning it.to the-owner, whereas the purchaser 
intends to es it for money or something else. by a sale of 
the thing. `. ae 8 g | 
- IMustration (4), in so far as: it pointe i a temporary acquistion 
constituting “ gain,’ is within the intent of jro section : but, in 
so far as it “goes further and points to ee tion of reeping the 
property to improperly obtain a,rewird for its restoration as being 
the fact which constitutes. “ wrongfulness,” and not the mere fact . 
itself of taking the property by unlawful means, it seems to, be 
wider than the language of S. 378,.read with.Ss..23,; 24; warrants. 
The ‘gaining or the losing. of the:property by: unlawful means must 
be of the property to which the person gaining it is not legally 
entitled (Vide S. 28), ‘The natural: meaning: of the expressions 
“ gaining it” “losing it,” appears to be “actually gaining it,” 
“or actually losing it, ” and thence’ it would follow that the gain 
or loss by unlawful means must be: gain or loss of the identical 
property taken by the taker and which is the subject of the charge 
of theft, and that the. expressions do not: refer to other . property: 
which it may have been the more remote intention cf the.taker to ' 
obtain by his immediate act of taking the property which is the 
subject of the charge. Whatever be. the meaning of these phrases 
in the first paragraph of S. 23, taken by itself, yet. when taken in 
connection with the second paragraph of that section, and with,the 
whole of S. 378, ‘they refer exclusively to the: property actually 
taken. In the above illustration, A, by the mere fact of taking 
the article from Z without-his consent, he not’ being entitled to it 
„in any way, appears to haye “caused wrongful loss,” and therefore 
to. have acted dishonestly according to Ss. 23, 24. He has 
“acquired” the article, “deprived or “kept,out?? the owner 
from its possession, though temporarily ; he has doné this by un- 
lawful means, (i.¢., by taking‘the property without’ A’s _consent), 
and finally, he was not legally entitled to it in-any, manner. This 
appears to be sufficient. under the sections to constitute theft: 
5 
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ea 
But according to the illustration, itis not the taking, without | 
consent, of the article, but the taking of it, without consent, in order. 
to obtain a reward viz., some other property which constituges it a 
wrongfnl gain, The idea of referring “wrongful gain” to. 
property other than the property actually taken also runs through 
several of the illustrations in the Draft Code of 1837 and can- 
not be reconciled with the conception of theft embodied in the 
definitions. f 


_ Thus according to illustration (1), it was theft for A.to take 
his watch forcibly from a watch repairer, Z, if he (A) also intended 
recovering its values uch it is his own, and he doves not owe any- 
thing to Z. But here A D¥xgnly acquired the article (though by 
unlawful means viz. assault—Vide Draft S. 28—) to which he was 
legally entitled, Z having no lidh on it, and, therefore, according 
to the old S. 363 read with Ss. 15, 16, his act does not seem to be 
theft at all of the property which is the subject of the charge 
against him. The case of illustrations (m) and (2), now illustrations 
(J) and (k), is theft, because A,in taking it back forcibly and without 
payment, took by unlawful means property to which he was not 
legally entitled at least till payment of the lien-charge.- Illustra- 
tions (g) and (z) are open to the same remark as the present illus-: 
tration (2). Illustration (y) appears to be theft, according to Ss. 15 
and 16 of the Draft, as A had acquired Z’s property by unlawful 
tmheaus, and it was property to which he was not legally entitled. 
‘A had no right ın law to seize Z’s property; he should have filed 
a suit and this was admitted by S. 460 which made it an offence: 
for A to take the Jaw into his own hands. If this view that the 
gain or loss referred to must be of the property actually taken, is 
correct, and the view is supposed by Aradhun Mundul v. Myan - 
Khan, 1875, 24 W. R., 7 and Queen v. Shoshee Bhooson Roy, 1884. 
Shome 14 per Glover J. it would appear that the compilers of the 
Code have given to the word “fraudulently” in the Draft 
(Ss. 15, 16) aud to the word “ dishonestly ” in the present Code 
(Ss. 23, 24) a technical meaning, but have, nevertheless, used. 
them in the iliustratious in the popular sense aud hence the present 
difficulty of coostruction arises. ; 


` The argument adopted by the learned Chief Justice that by 
omitting from the present Code the provision contained in the 


= 


v 
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Draft that “ a person may commit theft though he intends to restore 
the property after taking it,” and by enactiig such a clause 
in S. 403, it was intended to remove a taking with the intention 
of temporary gain from the scope of S. 578, would have had very 
great force, if illustration (l), for.nerly illustration (0), which was 
intended to illustrate the provision in the Draft referred to, had at 
the same time been expunged; but its retention tends’to negative 
that inference. 


So far as the authorities are concerned, the High Courts of 
Madras, Bombay, and Allahabad have held such taking to be theft, 
while the Calcutta decisions are conflicti he Allahabad High 
Court ‘has recently decided in Que mpress y. Aga Muhammad 
Yusuf 1895, I. L. R., 18 A. 83, following Queen [impress x. Komes- 
har Rai, W.N., 1888 (A) 97, and dissenting from Prosonno Kumar 
Patro v. Udoy sant, that a removal by a creditor, against the will of 
the debtor, of property belonging to such debtor, with a view of 
compelling him to discharge his just debt, amounts to theft. The 
creditor acquired his debtor’s property to the latter’s detriment 
by unlawful means, and was not legally entitled to it. The law 
gives the creditor a'remedy by way of suit, but does not confer on 
him a lien on the debtor’s property, so as to entitle him to seize it 
in satisfaction of the debt, though it be a just one, or to compel 
the debtor tó discharge the same. Hence the decision is right. 
The Madras High Court has also held that a creditor, removing 
property of the debtor, without his consent, to put pressure on 
him, is theft, notwithstanding that the taking was intended to be 
only for a time (Anon 1880 Weir 8rd Ed. p. 233; Anon 1833 Ib. 
p. 245; Queen v. U. si Noor Mohammed, 1883 1b. p. 246. So also 
it is theft to take property from an arbitrator, against his consent, 
to put pressure on him to give his award in favour of the taker 
Queen v. Liruvengada ‘Chetti, 1880 Ib. 235) or to take property 
without consent, for any other’ temporary purpose (Queen v. 
Krishna Aiyan, 1882 Ib. p. 244). It has also been held in Bom- 
bay that a charge of theft will lie even where there is no intention - 
to assume entire dominion over the property taken, or to retain it 
permanently. So where the accused’ seized a bout belonging to 
the complajnant, not with the intent of appropriating it, but to 
‘prevent the owner from plying it for hire, it was considered to be 
theft (Queen Empress v. Nagappa, 1890, I. L. R., 16 B,-344). The 
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accused here had no right to seize the boat; his seizure was gain 
by unlawful means, of property, to which he was not legally 
entitled, thongh his possession was intended to be temporary. The: 
Calcutta Court held in Queen v. Madaree Chowkidar, 1865,3 W. R., 
p. 2thata landlord, taking his tenant’s property, without his 
consent and distributing it amongst her creditors in satisfaction 
"of their d&bts was guilty of theft. Here the loss to the ten- 
ant was indeed permanent, but it was laid down that a person acts: 
illegally when He takes the. law into his own hands and seizes the 
property of a debtor for the creditors instead of directing them to 
sue for the debt: n v. Preonath Banerjee 1866, 5 W. R., 68 
shows that it is equally th&&for the creditor himself to adopt this 
method of satisfying his claim; see also Queen v. Tarinee Prasaud 
Banerjee 1872 18, W. R., 8. Mose cases are distinguishable from 
Prosunmo Kumar Palro v. Udoy Sant, inasmuch as the intent in 
them was to deprive the owner permanently of his property, but 
the ground of the decision in them is not in harmony with the 
case last mentioned. In the more recent cases, the Court has held . 
an intention to acquire permanently the property taken, to bea 
necessary ingredient in the offence of theft. So an illegal seizure 
and impounding of cattle, no profit accruing to the taker, has been 
held not to amount to * wrongful loss,” within the section, to the 
owners of the cattle (Aradhun Mundul v. Myan Khan 1875, 
24 W. R., 7) nor is it “ wrongfal loss” to the owner to be tempor- 
arily deprived of a khatta boox taken with the object of producing 
it in court (Queen v. Shoshee Bhoosun Roy-1881. 14 Shome 14), or 
of a boat taken with the object of escaping in it, and abandoned | 
‘thereafter (Adu Shikdar v. Queen-Empress 1889, I. L. R., 11 C,-635 
“65 644). The taking of cattle and impounding them in Paryag Rai 
y. Arju Mian 1895, I. L. R., 22 C, 189, was temporary, but as the 
object of the accus-d was to share with the pound-keeper, fees to 
be paid for their release, it was held to be a case of theft. This 
‘case is the same as Illustration (2) and open to the same rémark that 
it regards the gain or loss- of the property to refer not to the article 
itself taken, but to some other property. It differs from Prosanno 
Kumar v. Udoy Sant, inasmuch as the taking was with intent to 
- gain some property (though other than the article taken) to-which 
the accused was not legally entitled ; but it is in conflict with Arad- 
hun Mundul v. Myan where the intent was to cause payment . of 
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except in case of the obsequies of father &c. Even after Upana- 
yanam, a bachelor has pollution only in case he performs the obse- 
quies of his father &c. Therefore the liability to pollution among 
the twice-born is unrestricted afterthe performance of Sumavartana 
(a ceremony -performed before Marriage on completion of the 
course of holy studies). But women and Sudras are liable tu pollu- 
tion, only after marriage, as marriage in their case takes the place 
of Upanayanam. . 


Now as to pollution consequent on birth :—The death of the 
foetus of a pregnant woman within four moziths is called srava. In 
that case, pollution and untouchability last Sage? AE 
within 8 months, and 4 days if in the .. In base of sravam 
for father and other sapindas purit ig (2) The 
death of the footus in the 5th 6th months of the pregnant 
woman is called Pata. In this casy pollution entailing u 


being touched is for five and six ¢ | een 
i ` - yng to-the 
number of the months; To the 4°78 respectively accoré 


| from birth is for 3 days but th on and other eapindas ollution 
said till now, is common to all car 918 20 death-pollution, 
ations of age. (3) In cases o7t¢s as based solely upon sone 
after the beginnin l delivery of a pregnant woma 
for AN for the seventh month, ten days birth-pollution 
das. including parents for Brahmins, twelve days 
pollution for Kshatriyas, fifteen days for Vaisyas, a month for Sudras, * 
half a month for good-sudras ; there is no death-pollution. The 
pollution for the step-mother is always as for the father. (4) In- 
birth-pollution, the pregnant woman becomes unfit for touch for 
ten days. -The father and stép-mother, are unfit for touch before 
bath, can only be touched after bath, but in all cases the sapindas 
are only unfit for performance of Karma (rites). Even there the 
father can perform Jatakerma and make gifts before the separation 
of the naval cord. Thus on’the Ist, 6th and 10th days the word 
of the father authorizes the performance of Jamnadakhya pujah, 















- -From the-common ancestor downwards within seven degrees 
are sapindas, seven from that sodakas, seven more from that. are 
sagotras; three days’ pollution for sodalas; for sayotras bath only 
(3) ‘pregnant, woman is unfit for karma for 20 days in case of the |, 
birth of a male and oné month in the case of the bixth, of ».female 


ee e ` 


child afier the: 10 days after delivery (6), saga A T 


N 
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“ So much for birth pollition : next death-pollution. Here those 
who have it, are rendered unfit both for being touched and for karma. 
If the child is burn dead, all sapindas have ten days birth-pollution 
but ‘no death-pollution. (7). If the child die before theseverance of 
the nival cord, tendays’ pollution for the mother : for, the sapindas 
including the father, three days’ birth-pollution : but there -is no 
death-pollation. (8) In case of the death of the child áfter severance 
of the naval cord all the sapindas have 10 days’ pollution but 
there is no death-pollution. (9) If the child die after 10 days but 
before the naming ceremony, the sapindas are purified by mere 
bath. Parents-yaye 3 days’ pollution if the male child dies; If 
the female chy day’s pollution. Before it is named, 
only burial : sof water &c., decoration of -the 
10) after it is named and within a 
pk brainer the porpse in the alternative (11). In 
of. . = ‘r it is named and, before cutting 
the son’s death afte’ i -s < 

NL day pollution for sapindas ; if 
if the corpse is burnt À eoe days’ pollution f aa 
pe Pope rce days’ pollution for parents 
purification is by bath. Ti.» death md th 
cases. In case of dough ae sia eae aie 
© aa ne H irifed by bath i WA cases (12) In case of son’s 
death after cutting t i aes lee : deya 
b Ing teeth and withi . 3 dars 

pollution for supindas ın case of burial or of - 
polintion for father and mother., In case of daughter's dea 

Kap ENG up in degrees are purified by bath in both cases, 

3 days’ pollution for father and mother, (18) In the case of 

sal rw ay br Wa 
pane ree se ag rained oe the father must 
of the son after his third ae io n gu = ee 
after tonsure performed or An Ben ae bara Wak 

GB se z o inpli lng the tatier must 
“water in silence. If tonsure A fa Betta iar 
-in silence on the ground is pr. es Peno rmen, olloring of rice-balls. 

z gr prescribed. (15) In case of daughter’s 

death after her third year but before betrothal (gift by word of 
st ny tin few thw ere aja 
Ka i mother : burning, libations of water &c., in 
[lan (I) I gi eh tert bt 

father’s and the Husband’s- ee ha ri : Ce ales ae j 

ve 3 day’s pollution; barning,’ 










corpse is allf- 










year, buria 
the case 

teeth and 
buried 


in bo 
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libations of water &c,, in silence. (17) In case of the death of a male 
after Upanayanam all sapindas &e., if Brahmins, have 10 days’ pollu- 
_ tion, 12days’ for Kshatriyas, 15 days for Vaisyas,a month for Sudras 
and half a month for good-sudras, $ days’ for-Sodakas, all gotrajas 
purified by bath. (18) In case of the death of a married woman 
in her father’s home, 3 days’ pollution for the father, mother, and 
-brother of full blood: 1 day fur the paternal uncle andothers. (19) 
‘If a married daughter is confined in her father’s house, 3 days for 
the father and mother, 1 day for the brother of full blood, and half 
a, day for the paternal uncle and others. Some hold this view. (20) 
ln case of confinement in the hnusband’s house, there is no pollution 
for the father and others. (21) If a mafe daughter dies in the 
father’s house, 3 days for the fatheWand mother. (22) Tn case of 
father’s or mother’s death, 3 days gf within 10 days for the married 
daughter. After 10 days, at other times and at the end of.the year, 
one and ahalf days. Here the pollution after proper time is only 
“when it is heard from a Brahmin, not otherwise. (28) clr 







the sister or the brother dies in the house of the other, the other has 
. 8 day’s pollution. In case of their death in any other housé, the 
other has pollution for one and a half days for her sister’s death 

and vice versa. (24) For maternal uncle’s death the sister’s son oF 

daughter has pollution for one and a half days. If they have re- 

ceived benefits from the maternal uncle, 3 days. (25) For maternal 

uncle’s wife’s death, her husband’s sister’s children have pollution 

-for one and a half days. (26) If the sister’s son dies after Upana- 
yanam, the maternal uncle and his sister have 3 days’ pollution. _If 

he died before Upanayanam, the maternal uncle and his sister have 

pollution for one and a half days (27) In case of maternal grand- 

father’s death, 3 days’ pollution for the daughter’s child. (28) If 

the daughter’s son dies before Upanayanam the maternal grand- 

father and maternal grandmother have pollution for one and a half ` 

days; some say that they will have 8 days’ pollution if he died 

after Upanayanam: (29) If the maternal grandmother dies, the 

daughter’s children have pollution for one and a half days. (80) 

If the father-in-law or mother-in-law dies, the son-in-law if present 

at the death, has 3 days’ pollution. If not presént, one and a 

half days. If in a different village, one day. (81) In case of son- 

in-law’s death the father-in-law and the mother-in-law are purified 

by hath. Some say they have pollution fora day. (32) If wifes - 

í 6 
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brother dies, the sister’s husband has a days’ pollution. If wife’s 
brother’s son dies, bath only. (38) If the father’s sister dies,. one 
and a half days for her brother’s children.’ (84) If motherts sister 
dies, one and a half days for the sister’s children. 


One’s atmabandharas are one’s father’s sister’s, mother’s 
sister’s and maternal uncle’s, sons; one’s pitrubandhavas are one’s 
father’s father’s sister’s sons, father’s mother’s sister’s sons, father’s 
maternal uncle’s sons; one’s matrubandhavas are one’s mother’s 
mother’s sister’s sons, mother’s father’s sister’s sons, mother’s 
maternal uncle’s sons. ‘hese are the ‘three classes of bandhus. 
When any ee ae classes dies, there is pollution for 
one and a half’ days. the case of the death of daughter of 
father’s sister &c., after marrifge, there is one days’ pollution. 

Io thie case of the death of a dattaka, the natural and the. 
adoptive fathers have three days’ pollution ; sapindas have one day’s. 
(36): When the natural or the adoptive father dies, the datiaka 
has 8 days’ pollution. In the case of the birth or death of a son 
or grandson of an adopted son the saptndas have a day’s pollution. 
(38) Ifa sapinda is adopted and he, dies, the sapindas have ten 
days’ pollution certainly. 


(89) When the acharya dies, disciples hava 3 days’ ETA 
in case of his son's or wife’s death, one day’s pollution; he who 
performs Upanayanam and teaches the Vedas is called acharya 
| He who teaches any portion of the Vedas is called upadhyaya. 
In case of his death the disciple has aday’s pollution. (40) If 
~ the disciple dies after Upanayana, the guru has 3° days’ pollution ; 
‘ when the Upanayana has been performed by another, only a day. . 
(41) In the case of the death of a co-disciple or of the anuchanas 
and srotriyas of the same village a day’s pollution; one who has 
studied the Vedas with all angas is called an anuchana; one who 
has studied the Vedas alone’ is called a srotriya. It is logically 
settled that the ferm adhyayana means that study which results 
in the understanding of the meaning. (42) The owner of a house in 
which a srotriya dies if a friend, &c., though not a sapinda, has a 
day’s pollutiow. (43) If an ascetic, sanyasin, ora eunuch dies or 
if one dies in battle the sapindas.aré purified by bath merely. ( (44). 


-Then Athikrantasoucham is, pollution prescribed where the 
évent subjecting persons to it, is heard of after the lapse of the period 
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of pollution originally prescribed. There is no Athikrantasoucham in 
case of births. Even there, the father must bathe. Even in respect 
of death-pollutions there is no Athikrantasoucham in the case of thie 

8 days’ pollutions prescribed for the death of persons before Upana- f 
"yana, maternal uncles, &c., and it only applies to cases of death 
pollutions for ten days, &c. (45). 

If birth or death is known within 10 days, the*sons and all 
others are purified after the rest of the time. The rites too must 
‘be performed within the rest of the time. The rites with bones, 
leaves and arrows mustalso be compléted within the rest of the 
time. (46) Tf the death of a Samanodaka is known within the first 
three days, the Samanodakas are purified ‘after the rest of the 
time; if known after the three gfys and within ten days, no 
pollution, but bath only (is ee oe) This very rule must also 
be understood to apply to the case of 3 days’ pollution consequent 
on the death of maternal uncle and others. (47). 


In the case of the death of father and mother heard of 
in distant countries or within one year after death, the son must 
observe the entire pollution of 10 days, &c. (48) When the death 
of the husband or of the wife is heard of by the wife or the husband 
in distant countries or within the end of the year, the wife or the 
husband must observe the full pollution of 10 days, &c. (49) 
‘When any of the co-wives dies the survivors without consideration 
of place or time must observe the full pollution. of 10 days. 
(50) In the case of step-mother’s death, three days’ pollution even 
in distant countries and even after a year. (51) If the aurasa son 
dies three day’s pollution’ for -the father and mother even after a 
year (is prescribed). (52) If the death of gnattin the same country ` 
is known after 10 days and within 8 months, 8 days’ pollution; 
within six months, one anda half days; within nine months, 1 day; 
after that, bath only. So says Vridhavasishta. Within three forte 
nights, 3 days; within six months one and a half days; within a 
year, one day, after that, bath only. So says Devala (quoted) in 
Madhava. Here these conflicting rules’ should be differentiated 
according to there being hardship or no hardship. (58) If the 
death of a gnati is known in a different country aftér 10 days and 
within three fortnights (45 days), 8day’s pollution. If after that — 
and within six months, a day and night. If after that and within 
a year if known by day, till sunset; if by night, till next morning. 
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After a'year, one is purified by bath. All these rules relating to im. 
` purity in case of hearing a death'after the prescribed period, apply-to: 
all castes. ‘Here some say that where the death of a gnati in another- 
- country is known; the person affected is purified by bath. It must’ 
be-known that this view is induced by ignorance of Vishnu Sniruti’ 
quoted in Madhava. A place removed from another by 20 yojanas 
isa different country fora Brahmin. Fora Kshatriya, a different 
country is a:place removed by 24 yojanas. Toa Vaisya and-a good’ 
Sudra a different country is a place rethoved 30 yojanas.and to a. 
bad Sudra a place removéd by 60 iyojanas. Other theories-must be. 
understood consistently with that here stated. (54) Here mind the 
following rule. > Those #éhikrantasouchas which are prescribed. in: 
respect of births and deaths a same gotraare to be observed” 
alike by the husband and wife} but those prescribed in respect-of - 
different gotras-such as maternal uncle,sister, &c. are to observed bys 
the. husband or the wife or both according as the relationship ' 
obtaining between the: husband and the wife separately to the’ 
deceased or newly born. cers eg nary 


(55) In the case of the death’ of | an ahitagnt (one who keeps“ 
sacrificial fire), the pollution must be observed by the sons and 
others from the day of: the burning 6 of the corpse with mantr ams. | 
(56) If an “ahitagni dies while in a different country, his sons and 3 
others have no pollution before ‘the burning of the cor pie, 
with mantranis. ~- There is no prohibition to perform daily suppli* i 
cations, &é. (57) Tn the case of one not an ahitagni, the sons and” 
others ‘must obser ve pollution from the” ‘date of death. (58) ‘In thé, 
‘case’ of death or birth during night, the night must be divided into i 
three equal portions and if the birth or death be within the first i 
two portions the pollution must be begun from the previous l 
i day : if in the third, from the next day, Another view is “that: 
before sunrise is the previous day, after that,- succeeding, day, 
The three theories obtain in different countries.. In the Maharashtra 5 
the, first theory alone is in practice. (59) This is the law about. 
“pollution in Triambaka’s book. 


Solution į jn cases of conflicting and sere EN pollutions. . 


: . When within 10 days’ death pollution, another death pallies 
tion of ten days or less intervenes, then purification from both: 
(results) after the test of ‘the first pollution shall have been. 
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obseryed. (60) If within 10 days’ birth pollution another birth ‘pollu-. 
tion of ten days orless intervenes, then purification from both, results 
after. the rest ‘of the first of pollutions shall have been observed: 
If.within a birth pollution a death pollution of ten days or less inter- 
venes the second will not be over -with the-first. In that case aly 
balance.of the first will be discharged when the death-polutionis fully 
observed. -(62) If within 3 days’ pollution for birth or death a ten 
days’ pollution for birth or death intervenes, the second will not 
merge in the first. (63) If in a death pollutiona birth pollution of 
equal or shorter duration intervenes, purification results when the 
the first is observed. (64) Purification from a birth pollution even. 
of longer duration, so says the.author of 8 udhivivekna (65) A 
pollution intervening in the course o; ‘another, if heard after that- 
other, must be,subsequently observ. If in the last night of a ten 

days’ pollution a ter days’ birth pollution intervenes, pollution must. 
be observed for 2 days more; that night and the next day. (66) 

Ifin the last quarter of the last night of a ten days’ pollution 

another ten-days’ pollution intervenes then pollution must be ob- 

served for 3 days more. (67), If in the last night of a pollation of 

3 days’ or less another pollution of 3 days or less.intervenes, there 

is no extension of 2 “days, &e. (68) If within the 2 or 3 days ex- 

tension another pollution intervenes, the longer will not merge in the 

previous. If of equal or shorter duration, then it will merge in the 

former. (69) With the pollution for Sapinda’s death; “the pollu- 

tion for the death of ‘mother, father or husband will not end.’ (70) 
If in the pollution for mother’ s death, thé pollution for father’ 8 

death intervenes, purification | results at the end of the former. (71) 

Some say that purification results after the full term of. pollution 

for father’s death.’ With them the word remainder by some figure of 
speech means full. : If during pollution for father’s ‘death the 

mother dies, the full. term of the former pollution must be’ com- 

pleted and then pollution must be observed for one and a half days 
more. (72) This will be, if it is before the’ 10th night. If the 

mother dies in the last quarter of the 10th night, pollution for’2 
days or 3 days: not for one and a half days. (73) If the mother 

follows ‘suitee, there is no extension by one and a half days purifica- 

tion at the end of the former pollution. . (74) This does not affect the 

son who burns tho father’ s-corpse and other sons. The repetition of 
Prataputra is to secure confor mity with other texts. (75), 
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If in a birth pollution a death pollution intervenes, there 
is no prohibition against offering rice balls. If in a death pollu- 
tion a birth pollution intervenes, the performance of jqtakarma, 
&e., then and there, or after end of pollution, is optional. (76) The 
11th day sradha for the father should be performed even during the 
Pakshini extension on account of mother’s death. (77) If a corpse 
is touched.by day, purification results at the sight of the stars: if by 
night at the sight of the sun. By eating the meals or living in 
their house, pollution of the person doing so continues as long as 
theirs. (78) Pollution by touch produces not unfitness for karma, 
but unfitness for touch only. (79) People living in his house or 
things in his house are not affected by pollution. (80) In carrying 
a corpse of the same caste, x his meals and in living in his 
house out of friendship, 10 das’ pollution. In living in his house 
without eating his meals, 3 days’ pollution. (81) In carrying the 
corpse alone without living in his house or eating his meals one 
day’s pollution. (82) For carrying a corpse of the same caste and 
burning it for wages received, pollution for 10 days or more 
according to that caste. (83) For carrying a corpse of a different 
caste and for burning it, pollution according tu the caste of the 
ceceased—for carrying a corpse of a different caste and for burning 
it both for wages, pollution twice as long as that of the caste of the 
deceased. For carrying the corpse of the Sodaka 10 days’ pollu- 
tion. (85) For decorating the corpse of one not a Sapinda out of 
ignorance, fasting, if unable, bath. If done intentionally, quarter 
‘krichram. (86) Immeasurable benefit to Brahmin who, for charity 
‘carries a friendless corpse of the same caste, performs the funeral - 
rites or burns it. He is purified by bath, pranayama and touch of 
fire. (87) Even in carrying the dead body, &c., of the same caste 
out of charity if the person so doing is related as maternal uncle, &e., 
he must observe 8 days’ pollution. (88) There is no harm in a 
Sapinda following a corpse, also not even in onè not a Sapinda if the 
rites are performed for the friendless deceased for mere charity. 
(89) For following a corpse of the same or higher caste, one must 
bathe, touch fire, drink ghee, bathe again, and perform pranayama, 
(90) In following a corpse of inferior caste, a day’s pollution if the 
deceased was a Kshatriya, one and a half days if Vaisya, 8 days if 


Sudra; bath, &c., as previously stated. (91), 
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Bachelors have no pollution for Sapinda’s death; they ure not 
permitted to carry the corpses of others, burn or perform funeral rites 
(92) If he does this, his Upanayana must be performed again ; he must 
also perform Krichra Prayaschittam. (93) There is no harm in bache- 
lor’s performing the funeral rites of his father, mother, upadhyaya 
and maternal grandmother. For doing that he will be polluted, i.e., 
rendered unfit for touch for 10 days. (94) All these 10 days he is at 
liberty to perform daily supplication, sacrifice, &c. (95) Madhava says 
that he is unfit to be touched fora day. (96) “Even during pollu- 
tion for father’s death, &c., a bachelor should not eat the meals of 
polluted persons. ‘Ifthe eats, his Upanayanam, (the investiture with 
the sacred thread) must be performed again. A bachelor not 
performing the funeral rites of his father, &c., is not affected by 
pollution even by the death of his father, &c., (98) After vritu 
before marriage he must observe 3 days’ pollution for those who 
died previously. (99) Hemadri says that one who had performed 
jwat-sradha need not observe any pollution at all. (100) No pollu- 
tion need be by ascetic, sanyasin or outcaste. Mothers too should 
not observe pollution for their death. (101) For performing the 
funeral rites of a person of higher or same caste, pollution pres- 
cribed for the caste of the person so performing should be observed 
by him and he mustalso perform three krichras. (102) But if he 
performs the funeral rites of ono of inferior caste, he must observe 
the pollution prescribed for the caste of the deceased and perform 
6 krichras. (103). 


For the burning of the bones of an ahitagnt, or for the burning of 
his likeness, all Sapindas must observe 10 days’ pollution, &c. (104) 
In the case ofthe burning of the bones of one not an ahitagni, of the 
burning of leaves and arrows, his wife and sons if they had not ob- 
served pollution for his death previously mustobserve the full pollu- 
tion for 10 days, &c. (105) If they had observed pollution previously 
they must at the time of the burning observe 3 days’ pollution. 
The same rule for the husband in case of the samskava of his wife. 
The same rule between co-wives. (106) In the case of other, 
Sapindas who kad not previously observed pollution, 3 days’ 
pollution at the time of thë samskara of one not ahitagni. If 
they had observed pollution, they must only bathe at the time of 
samskara. (1O This 3 days’ pollution, &c., must be observed 
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when the samskara is done more than 10 days after death, as it 
has already been said that where it is done within 10 days, th 
-yest of the pollution need be observed. ° E 


The menses of a woman recurs after 20 days. If she sees traces 
of menstruation within 17 days again, she must only bathe ; if on the 
18th day, she must observe pollution-for a day ; if on the 19th, 2 
days, fronf the 20th day 8 days. (109) But a woman whose menses 
generally recur within less than 20 days, must only bathe if she sees 
traces of menstruation on within 10 days. If on the 11th, must ob- 
serve‘pollution for a day, if on the 12th, 2 days,if on the 18th,or after, 
3 days. (110) Thus the 109th seétion in Triambaka’s Asoucha- 
nirnaya. The authorities op which these conclusions are based 
may be gathered from. Mitalhhara and other books. They have 
` not been quoted here, as that would swell the book and as those 

authorities are above the comprehension of the young. 


r 





NOTES OF INDIAN CASES. | 


Chhotay Lal». Puran Mull, I. L. R., 230,39. The real point for 
consideration does not appear to have been brought out in the judgments 
of the learned Judges. There is no doubt that a court to which a decree 
is sent for execution has the same power as the court which passed it. 
Such a court can hold the decree barred as much as the court which 
passed the decree. Section 228 makes it clear. It is equally clear that ` 
if objection to the transfer of the decree for execution be taken by.the 
judgment-debtor on the ground that execution is barred and the court 
overrnles the objection and transfers the decree, the court to which it is 
transferred is barred by the rule of res judicata from considering the - 
question of limitation over again. Husein Ahmad Kaka. v. Mahamad 
Sahid I. L. R., 15, B, 28, But the difficulty arises when on application | 
the decree is transferred, no question of limitation having been raised. 
Can the court to which the decree is transferred entertain the objection ? 
The Judicial Committee has held where an order in execution is passed 
upon notice, an objection to the execution which might have been 
raised at that time could not be raised subsequently. Tf therefore the 
(transfer under S, 223 is made on notice, it follows that the objection of 
limitation cannot be raised before the court to which the decree hag 
been transferred. But if there was no notice, and S. 223 does not pres- | 
cribe any, the order of transfer cannot amount to an im plied adjudication 
on the question of limitation precluding a fresh agitation of it, = 
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Dukhi Mvllah v. Halway,!. L. R.23 C, 55. The court very properly 
observed that marginal notes are not part of an enactment. -They are - 


prepared generally by the Secretary of the Legislative Department or 
by the member in charge, bat are never considered in Council. It would 
be absurd to give them any weight i in determining the constraction of 
doubtful sections. 


Mohima Chunder Bhuttacharjeo : v.. Nobin Chtinder Roy, 
I.L R., 23 0,49. The decision in this case appears to us to be ques- 
ji ai It seems to us as pointed out by Muthusamy Aiyar, J. in 
Arumuga v. Chokkulingam I. L. R., 15 M, 331 that article 186 applies to 
suits brought upon claims not derived from purchasers at a court-sale. 
See also Pullayya v. Ramayya I. L. R, 18 M, 144. If the auction 
purchaser himself would be barred, a running from the date of sale, 
it seoms anamalous to hold that t¥e private purchaser from him is 
- entitled to come under article 136, and claim calculation of the time 
from the date of confirmation ‘of the sale. 


Surb Narain Singh». Birj Mohun Thakur I. L. R., 23 0, 80. We 
are not convinced ofthe correctness of the distinction drawn in this case 
between cases where the dispute is as to the right to collect tho whole 
reut and those in which the right to.collect a share of the rent is con. 
tested. It is allowed that a dispute regarding the right to collect rent 
is one relating to tangible immoveable property within the meaning of 
S. 145: If both the contending parties aré agreed that the dispute is 
as regards a particular share, the case seems to fal] equally within the 
section, Of course if A claims a ith share of rent and B claims another 
gth without reference to A’s, although each party may deny the other’s 
claim, the dispute is not as regards the same property and therefore 
does not fall within S, 145. The cases cited do not seem to be authority 
for the position of the learned Judges. The case of Ramrunginee Dasee. v 
Gooroodass Roy 18 W. R. Cr. 36 proceeds on the view that a dispute 
as regards rent does not fall within the section. The case of Bent Narain 
v. Achraj Nath I. L. R., 5, A, 607 does not show that the dispute was 
as regards the same share. There is only this in support of the decision 
that the scope of S. 145 should be restricted as much as possible consist- 
ently with the language of the section. But we are not sure that there 
is any basis for the distinction drawn by the Judges. 


_ Jagarnath Singh v. Budhan I. L. R., 23 0,115, There can be no 
doubt that an order dismissing an appeal for def.ult is no decree. ` The 
Code allows an application to set aside the order and an: appeal in case 
the application isnotallowed. This procedure secmsto suggest that the 


7 
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legislature precluded the party from appealing directly from the dis- 
missal for default. If there was default, the Court.was bound to dismiss 
the appeal, however the default was occasioned and an appeal can avail 
the party nothing unless he shows there was no default at all, We do 
not, however, see the force of-saying that the order is not am adjudication 
upon a right claimed. Suppose an appeal is dismissed on the ground 
that it is barred by limitation, is there no appeal from the dismissal. 
There is, becanse the order of dismissal is a decree. If that is an 
adjudication upon the right claimed why should not the dismissal for 
default be an adjudication dikewise. ` 


Queen-Empressy. Groft, I. L. R. 230, 174. It does not appear to have 
been possible for the Court to come to any other conclusion than what 
“they did, having regard to the liNguage of S. 403 of the Criminal Pro: 
cedure Code. The learned Judge hold that if the same facts amount 
.to offences under different enactments, a trial for an offence ‘under one 
of the enactments does not preclude-a trial ‘under the others. Section 403 
bars a second trial in respect of the same offence or in respect of offences — 
referred to in Ss. 236 and 237 of the Criminal Procedure Code. The pre- 
sent case is evidently not one falling within those sections. The Court 
therefore, had no alternative but to hold a second trial valid. = - 


Pallakdhari Rai». Manners, I. L. R.,23 C, 179. In reference to the 
transferability of an occupancy holding by custom, the Judges refer to the 
Privy Council case of Jago Bhandu Ghose v. Manick Ohund 7 M. 1. A., 
263, which deals purely with mercantile usages and the conditions of the 
validity of such customs. That case, therefore, does not seem to have 
any application to a custom relating to the transferability of an occu- 

pancy holding. 


We are glad, however, that the learned Judges unlike their br ethren 
of the Madras High Court, set aside the decree of the lower Appellate 
Court where the judgment was passed partly upon evidence which was 
irrelevant. The mere fact that there was also relevant evidence referred 
to, does not preclude the interference of the High Court where it is im- 
possible to say that the conclusion was arrived at” upon a proper consi- 
deration of that evidence alone. The language of S. 584 does certainly 
require to be better understood than it has been. 

Ananda Mohan Roy v. Hara Sundari, I L. R., 23 o, 196. The 
payment of poundage fees by-the purchaser in Court sale though he may 
also happen to be the decree-holder, cannot amount to an application to 
take a step in aid of execution, because it does not relate to execution at 
all. ` As observed by the Court in this case “No application as regarda 
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the purchase money either to draw it out of court or to set it off against 
the decree when the decree-holder is himself the purchaser can be 
properly said ‘to be an application to the court to take a step in aid of 
execution of the decree.” The Judges refer to other cases of payment 
of money by the decree-holder prior to sale for the purpose of facilitat- 
ing it and there is some conflict of authority on the matter. Payment of 
money by itself is not an application to take-a step in aid pf execution, 
but it may be accompanied by an oral application to proceed with the 
attachment or to do something else with reference to the sale and such 
an application would certainly fall within aeticle era 


Subjoodas v. Balmakund Das, I. L. R., 230, 212. We have more 
than once expressed our disagreement with the Calcutta view, as regards 
the liability of the surety. under S. 546,10 be proceeded against in execu- 
tion. We think the Calcutta Judges do not give due effect to the 
language.of S. 583 which directs the execution of the decree in appeal ` 
to be mado in accordance with the rules prescribed for the execution of 
decrees in suits, Section 253 is thereby extended to appeals and the 
surety in appeal should be dealt with in execution in the same way as 
the surety in the suit. The amendments made by the legislature as 
. regards Ss. 549 and 610 appear to us to furnish a strong argument in 
favour of the Bombay and Madras view. 


Gopal sah v. Janki Koer, I. L. R., 23 C.217, Article 179 speaks of 
an application in accordance with law. Where the application for execu- 
tion does not comply strictly with the requirements of S. 235 of the 
Civil Procedure Code, is it in accordance with law ? We think the ex- 


39 


pression “in accordance with law” is not sufficiently clear. The cases 
upon the subject are collected in Mitra’s Limitation pages 808 and 809 
and they reveal a chaotic condition of things. We are disposed to agree 
with the Madras view that a substantial compliance with the Code. of 
Civil Procedure will satisfy the provision. ` 

Queen Empress v. Jahandi, I. L. R., 230. 249. Queen Empress 
v. Karamdi, I. L. R., 23 C. 250. The District Magistrate and the Sessions 
Judge have the power to refer cases to the High Court for revision where 
they are dissatisfied with the order of a subordinaté magistrate. . Section 
438, Criminal Procedure Code does ‘not contemplate the District 
Magistrate making a reference where he is dissatisfied with the order of 
a Sessions Judge. The Madras High Court has taken the same view. 


Queen Empress v. Imam Ali Khan I. L. R., 23 C. 252. The 
High Courts in India do well to insist upon the provision of the Oriminal 
Procedure Code being strictly complied with by the subordinate tribunals. 


x 
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Section 537 cannot cure the omission to call upon the accused to enter upon 
his defence. It is no doubt straining the word mis-direction to enable the 
High Court to interfere in appeal but the direction to a jury to give a 
verdict without calling upon the defendant to enter upon his defence 
may not improperly be called mis-direction. Anyhow it is a case for 
interference. 


Boloram Dey v. Ram Chundra Dey, I. L. R.,23 0,279. A 
preliminary decree for partition falls within the definition of a decree and 
is appealable as such. This view has been accepted also by the’ Madras 
_ High Court. The final dectee being passed after measurement the High 
Court holds that no appeal can lie from the final decree objecting to the 
propriety of the preliminary decree. If the right of appeal given by ` 

“Jaw was not exercised, the matter is concluded and cannot be agitated 
on an appeal from the final decre\ 


Radha Pershad Singh Bahadurv. RamkhelawanSingh,l. L. R., 
23 ©. 302. Has a manager of a Hindu family who is not the father, power- 
to sell family property for a debt binding upon the family, under all 
circumstances. If he has, it would follow that in execution of a decree 
against the manager for a debt binding upon all, family property may be 
sold and the interests of the other members may pass likewise. The 
Privy Council has only held that upon a sale of family property if the’ 
whole interest was purported to be sold and purchased, the other mem- . 
bers who were no parties to the decree could not question the propriety - 
of thesale. But it has been held in Minakshi Nayudw v. Immudi Kanaka ` 
Ramaya, I. L. R, 12 M. 142 that even before the sale the executing court 
may determine the liability of the shares of the other members and direct 
the whole interest to be sold. Thatwas the case of a father and son, but 
the principle is the same, the difference being only as regards the nature 
of the debt. If that view should be right, the court may in the case of 
- a decree against a manager determine the liability of the shares of the . 
other members in execution. But the question we started with cannot 
be answered in the way in which it is assumed it should be. The 
Manager cannot sell merely because there was a family debt, or even 
then, because there was a decree. There. must be further necessity, or 
the purchaser must have made a bona fide enquiry, to validate the sale. 
it may, however, be said in the case of a court-sale the property having 
been siezed and none of the members having chosen to interfere, there 
`. would be sufficient proof af the necessity for the exercise of his undoubt- 
ed power of sale and therefore, also sufficient justification for the court 
exercising that power of the manager and selling the interests of the 
other members as well, The whole argument, however, depends upon | 
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the correctness of the application of the ratio decidendi of the Privy 
Council cases which stop short of the validation of sales which’ have 
already taken place to cases of the carrying out of sales in the face 
of objection by the other members. 


SUMMARY OF RECENT CASES. 


County Council—By-law—Reasonableness. 


Strickland v. Hayes [1896, I, Q. B. D. , 290]. 

This case might well serve as a guide to our Municipal. Councils 
which are invested with large powers to make by-laws in respect of 
various matters affecting the liberties of the subject, and we hope will 
induce them to use great care in the enactment of by-laws under the 
“Municipal Acts. Under S. 16 of the loef! Government Act, 1888, a county 
council made a by-law which ran as follows :—‘ No person shall in any 
atreet or public place, or on land adjacent thereto, sing or recite any 
` profane or obscene song or ballad, or use any profane or obscene 
language.” The appellant was accused of using obscene language on a 
foot-path in a field in the presence of a large number of persons, and 
was convicted by the J ustices. , 


Held, by the Court of Appeal in quashing the conviction of the 
Justices, that the by- -law was invalid as being unreasonable, firstly, 
because the words “ on any land adjacent thereto ” would include private 
placés and were consequently too wide and went far beyond what was 
necessary for the good Government of the county ; and, secondly, because, 
even if these words were struck out, the rest of the by-law was still 
unreasonable as it did ziot contain anything which required that the 
Act should be committed so as to cause annoyance to other people when 
alone it would amount to an offence. Unless the Municipal Act. ex- 
` pressly provides for it, a by-law cannot be made go as to create a new 
criminal offence. , 


' —_——- 


License—Duty of Magistrates. 


Phillips v. Evans, [1896, I, Q.B-D., 305]. 

The appellant, an officer of Inland Revenue, preferred an informa- 
tion against the respondent for keeping a dog without a license. The 
respondent kept a dog without either an excise license or a certificate of 
_ exemption under 41 and 42 Vic. c. 15, s. 22. It was proved that the 
respondent had: applied for an exemption certificate in due form, but 
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that the Commissioners:had refused to grant him such a certificate-as 
in their judgment he was not entitled to it. The Justices dismissed the 
information on the ground that the respondent was a pergon .who, 
in their opinion, was entitled. to a certificate under the provisions of. 
S.22, and that even though the alleged offence be considered as proved, 
- itwas under S. 16 of the Summary Jurisdiction Act, 1879, of so trifling a 
nature as to render it mexpodipnt to inflict any punishment on the 
accused. gi. ji 


Held, by the Court of Appeal that thé Justices had no ‘jurisdiction 
to review the discretion of the Commissioners in granting or witholding 
a license or an exemption certificate; and 


That the,offence of refusing to take out a a dog license was not an ` 
offence of a trifling nature to Beni a S. 16 of the kn J urisdiction: : 
Act, 1879, applied. 


Independent contractor—Negligence—Employer’s liability. 


‘Hardaker v. Idle District Council, [1896, I, Q-B.D., 885 C.A.] 

The question how far a person is civilly liable for an act of 
negligence not committed by himself has been trying the ingenuity.of 
the Courts for a long time, and, although at the present moment the 
. current of decisions, have, in spite of serious conflict among some of them, 
narrowed the field of discussion and laid down certain definite principles 
‘apon which the liability is- to be based, still the application of those 
principles to complicated cases must ever remain a difficult: task in 
which it will not always be easy for Courts to avoid mistakes. A lengthy 
article on the subject could alone give a clear idea of these principles ; 


but we shall content ourselves with the statement of that one ofthese . 


principles.of which the present case is an illustration. Stated in the 

abstract, that a person is not generally responsible for the negligence of 
_ an independent contractor to whom he mighthave entrusted the, per- 
. formance of a particular task, but where there is a duty cast on him to 

perform that task he cannot relieve himself of thé responsibility attach- 

ing to the duty by delegating itto a contractor; he is responsible for the 
neglectful performance of that duty by the contractor as distinguished 

from the collateral negligenceof thecontractor or his servants in the course 

ofits performance. It. will be; going beyond the bounds of a summary to 

expand and explain this principle. The facts of the present case in: which 

this principle was applied are as follows: The Idle District Council - 
being about to construct a sewer under their statutory powers entrusted 
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the task to one Thornton with whom they entered into a contract for 
the construction: of the sewer in accordance with a specification bill of 
qualities and drawings annexed thereto. Under the contract, the con- ~ 
tractor was bound to take special care that no breakages occur to any 
gasor water pipes that may be found in the line of the sewers and to indem- 
nify the Council for any damage resulting therefrom. After the oxcava- 
tion had been made for the sewer, the contractor negligently and inse- 
curely packed the soil around a yas pipe in use, whereby the gas pipe 
was broken and the gas escaped and found its way into the plaintiff's 
house, where it exploded wrecking his furniture and seriously injuring 
his wife. The plaintiff sued both the Council and Thornton for damages 
forthe injury. The Council pleaded that they were not liable for the 
negligence of their contractor. Held by the Court of Appeal (reversing 
the decision of Wright J). 4 


1. - That there was a duty cast, upon the District Council, when 
they undertook the construction of the. sewer, to see that no damage 
was done to any gas-pipes that may bo found in the line of the sewer. 


2, That the Council cannot relieve themselves of this responsibility 
by delegating it to a contractor. 


3. That in the absence of proof on the part of the Council that 
their contractor had taken proper precautions in the matter, they were 
liable for the non-performance of their duty whether that was due to 
the negligent packing of the soil round the gas-pipe or otherwise. 


4, And that the injury caused to the plaintiff was the natural and. 
probable consequence of the negligence of the contractor for which the 
Council were also liable. 


Company.—Misrepresentation in prospectus—Continued fraud. 


Andrews v. Mockford and another, [1896 I Q. B. D., 372, CO. A.] 
. The Houseof Lords decided in Peek v. Gurney, L. R., 6 H. L. 377, 
that when shares are purchased upon the market, and not by allotment 
from a Company, fradhlent misrepresentations in the prospectus of the 
Company cannot be relied on by a purchaser, because, the prospectus 
.would have therefore performed its function which, prima facie, is only 
to obtain purchasers for the Company, of shares by allotment, and 
that consequently a purchaser upon the market cannot have a cause of 
action against the Company upon the prospectus. But this presumption 
is rebuttable by evidence which will show that the prospectus was in- 
tended to operate longer than the allotment, i 
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The defendants promoted a Company to purchase some property 
held by them in Transvaal and they issued a prospectus of which they 


`. gent a copy to the plaintiff. The prospectus contained a report of the 


prosperous state of the gold reefs.on the property, which report was 
fradulent and false to the knowledge of the defendants: the proposed 
company being only a sham to induce the public to purchase shares 
therein. The plaintiff did not immediately purchase any shares, but 
kept noting from time to time the price of the shares. The pros- 
pectus produced but a scanty subscription for shares and thereupon the 
defendants fradulently caused to be published in the Financial News- 
a false telegram that a large body of payable ore had been discovered on 
the property, in order to stimulate and bring about which the prospectus 
-had failed to effect. The plaintiff relying on the truth of the telegram 
confirming the statement in tl prospectus purchased shares in the 
company which immediately was wound up without having ever paid 
a dividend. The Jury found that the prospectus was intended not only 
do induce the plaintiffs, as one of the public, to buy shares from the 
company by allotment but also to induce him to buy shares in the mar- 
ket and thatthe telegram and the prospectus constituted one continued 
fraud. Held, by the Court of Appeal (confirming the decisions of the 
Lord Chief Justice that the defendants were liable and that the case 
of Peek v. Gurney was distinguishable. 





Partnership—Powers of managing parties. 
. Tomlinson v. Broudsmith and Another, [1896. I. Q. B. D. 386, 
C. AJ 3 
In the absence of anything to the contrary a managing partner of 
a business firm has an implied authority to employ a Solicitor to defend 
an action brought against the firm for the price of goods supplied to the 
firm in the ordinary course of business. 


A Solicitor so employed has authority to enter an appearance in the 
name of each of the partners individully and is not guilty of negligence 
in not keeping the partners, other than the managing partner by whom 
he was employed, informed of the progress of action. 








Duty of Vendor—Constructive notice. 


In re, White and Smiths’ Contract [1896 I. Ch. D. 637.) per 
Stirling J. 


` In a sale of real property it is prima facie the duty of the vendor to 
disclose all that is necessary to protect himscl!!, and not the duty of 
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the purchaser to make inquiry before entering into a contract; this rule 
applies whether the sale be by public auction or private contract,. Reeve 
v, Berridge 20 Q. B. D. 523. 

The defendants’ property held under a lease for ninety-eight years 
was sold by auction and parchased by the plaintiff. The particulars and 
conditions of the sale described the property as being held under the 
lease but contained no statement as to the nature of the covenants in the 
lease which were onerous, nor any notice on the part of the vendors that 
the lease might be. inspected at the office of their solicitor or elsewhere. 
Upon the delivery of the abstract of title the plaintiff discovered that 
it contained onerous and unusual covenants of which he had no notice 
and claimed to rescind the contract. Held by Stirling J. that the pur- 
chaser was not affected with constructive notice of the covenants, that 
he had not had a fair opportunity of ins#ecting the lease and was there- 
fore not bound to complete the contract. — 


ees semana 


Claim—Assignment of simple mortgage before due date. 


Shib Lal v. Azmat Ullah. 

The term “ actionable claim ” as used in S. 130 of Act No. IV of 
1882, means a claim in respect of which a cause of action has already 
matured, and which, subject to procedure, may be enforced by suit. 

Held, thas the assignment for value of a simple mortgage before 
the due date of the mortgage is not a sale of an actionable claim within 
meaning of S. 135 of Act No. IV of 1882 Rani v. Ajudhia Prasad (I. L. 
R., 16 A. 315) referred to and explained.—Allahabad Weekly Notes. id 


Mortgage by tenant at fixed rates —Ejectment of mortgagor by Zamindar , 
Nakchedi Bhagat v. Nakchedi Misr. 


The rule of law which prohibits a mortgagee or tenant from dis- 
outing his mortgagor's or landlord's title does not bar the mortgagee or 
enant from showing thgt the title of his mortgagor or landlord under 


vhich he entered has determined. 


Hence where a tenant at fixed rates, who, having mortaged his fixed 
‘ate holding by a usufrnctuary mortgage and put the mortgagee in pos- 
ession, was ejected by the Zamindar, subsequently sued the mortgagee, 
vho had remained in possession after his mortgagor's ejectment, for 
‘edemption of it, was held that the mortgagce could plead successtully, 
hat the mortgage had determined by the ejectment of the mortgagor. 

8 
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Execution of Decree—Auction Sale. 


Yellappa bin Tukappa Bhusari v. Ramachandra bin N 
kanth Devasthale. | . 
l Where a person, a stranger to the proceedings, purchases property 
“bona fide at an auction sale held in-erecution of a decree by a competent 
“Court, his sale cannot be set aside on the ground that the decree had 
been satisfied out of Court when the sale was held. ih, 


, Rewa Mahton v. Ram Kishen, L. R., 13 I. A., 106, and Mathura Mo- F 


hun v. Akhoy Kumar, I. L. R., 15, C., 557, referred to and. followed. 


Ganga Pershad Sahu v. Gopal Singh I, L. R., 110,136 and Pat 
Dasi v. Sharupchand Mala, I, L, R., 14. C., 376, KERRE to and dis- 
tinguished. —Printed Judgments of the B. H.C. 


g VREDE 


Dismissal of appeal—Decree, Power of Lower Court to amend when appeal 
dismissed. 


Bapu Valad Vana Patil v. Nilkanth, c 


The dismissal of an appeal under section 551 of the Civil Procedure 
Code leaves the decree of the lower Court untouched, neither continued 
nor varied, nor reversed, and ib remains the decree of the lower Court, 
which can amend it in order to bring it into accordance with its judg- 
ment.— Printed Judgments of the B. H. 0. 


-T 4 
tea 


Judgment and decree passed according to the award— Resjudicata. ey ; 
Vyan Katesh Chimaji Joshi v. Sakharam Daji Ganpule. = 
. A judgment and decree of a Court passed under section 522 "of the 


Civil Procedure Code (Act XIV of 1882) according to an award ‘con- 
. Btitute, a resjudicate.—- Printed duda meni of the B. H.C. . aan, 


1 


Ganesh Jagannath Der v. Ramchandra Ganesh Dev. Tho 


before the Court due execution of the will was not a The 
„plaintiffs thereupon filed the present suit as the persons beneficially 
entitled under the will for declaration that the property of the deceased 


belonged to them and for an injunction to restrain the defendant from 
obstructing them in the enjoyment of it. The defendant contended 
that the suit was barred as being resjudicara. f 6 
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Held, that the order on appeal of the High Court did not debar the 
plaintiffs from filing tliesuit: Such a suit as the present. can be main- 
tained bya Hindu in cases in which, as in the present case, the “Hindu 
Wills Act. is not applicable without the ‘necessity of proving the will 
under the probate and administration Act (V. of 1881). 


The ‘refusal to grant probate does not conclusively show that the 
will propounded i is not the genuine will or the testator —Printed a judg: 
ments of the R. H. C. , 


e 


Family debt—Court sale. 
Bhana Valad Jayaram v. Chindhu Valad Harchand :— 


Where property was sold in execution of a decree against a brother 
as the manager of joint-family for a joint-family debt contracted by 
the father and his two adult sons. . 

Held, that in the absence of special circumstances the other meme 
bers were bound by the sale.— Printed Judgments of the B. H. O. - 


r 
oo 


Purshotamdas Manecklal v. Bai Mani. 

In asuit of restitution of conjugal rights against the wife the 
defence was cruelty. The first Court held the defence not proved and - 
allowed the claim. On appeal the District Judge reversed the decree 
ona plea which was not raised in the first Court and with respect to 
which no issue was raised in appeal, the prea being pusa malforma- 
tion of the wife. 

Held, reversing the decree, that a plea by a “rife that sexual inter- 
course with her is inipossible owing to her incurable disease or physical 
malformation is not in itself a good defence toa suit by the husband 
for restitution of conjugal sexual intercourse. There are reciprocal 
duties and obligations of the husband and wife-under the Hindu Law. 
It would be manifestly wrong to allow oné ofthe parties to withdraw 
from the performance of duties and obligations binding on him on a 
ground which gives him no cause of ‘complaint and of which the other 
party does not complain.—Printed Judgments a the B. H. C. 


` e—— 
me 


Kalen v. Halki. = i 
> Seċtion 20-of Act No. KV of 1877 does not have the effect of extend. 


ing indéfinitely the period within’ which the usufructuary mortgage 
must be redeemed. : : A : 
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Where à Court has occasion to admit a previonsly unstamped 
document in-evidence, upon payment of a penalty under S. 34 and the 
following sections of Act T of 1879, it is necessary that the original 
instrument should be before the court.—Allahabad Weekly Notes. : 


JOTTINGS AND CUTTINGS. 


We beg to acknowledge with thanks the receipt of the follow- 
ing Legal publications;— 

Thé Educational Review for May and June, 1896 (in exchange. -) 

Geen Bag for May 1896 (in exchange.) 

Harvard Law Review for May and June, 1596 (in anakane) 

Allahabad Weekl y Notes for May and June, 1896 (in exchange. ) 

The Chicago Law: Journal for April 1896 (in exchange.) 

The Albany Law Journal for May 1896 (in exchange.) 

The Law Digest and Recorder for April and May, 1896 (in echauye.) 

The Canadian Law Times for May 1896 i ın exchange:) 

The American Law Review from Jan. to April 1896 (in ecphangs. ) 

*,* 


An impertinent junior :—A young counsel who hed to defend the” 
relevancy of a pleading which had been drawn by his senior, replied 
(somewhat impertinently) to the Judge when asked what he could say 
in defense of it, “Oh my lord, I did not draw it.” Yes, said the Judge, l 
but you don’t mean.that that of itself shows it to be right, —The Yale 
Law Journal. 

; 7 

Judges on Trial :—In an interesting article on the Legal Profession 
in Scotland professor J. Dove Wilson describes a curious custom in the 
courts. f 
A There is the custom of taking a judge on trial after he has received 
his letter of appointment from the crown. The judges gravely assemble 

- to hear the letter read and stand to hear it, for is it not Her Gracious 
" Majesty’s message? Then their consent to fake the crown-nominee 
on trial, for even a Sovereign may err when it comes to a question of 
knowing some body who knows scots law, They send the nominee off 
to the outer house with a Judge to hear a case. The nominee returns 
after hearing it with the Judge who has taken him in. This Judge 
gives his report of the case, and then the nominee is called upon to say 
how he would decide it. The Judges hear his opinion with the gravest 
courtesy, I have seen them proceed deliberately to disagree with it but 
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to say that although they did not think his opinion right, still it showed 
a very sufficient knowledge and entitled him toa seat on the Bench. 
They then pass him, each learned brother shakes him by the hand, and 
the President addressing him by the title he is to adopt, bids him take 
his seat on the bench,—he Yale Law Journal. 


* * 
* 


Taw study al Yale:—The catalogue of the Taw: School, which 
appeared since our last issue, formally announces the ja anan of the 
course of regular study here to three years? Beyond all doubt this is a 
capital move in the right direction. Every condition favors this action 
now; the enlarged opportunities of attendance at the school, the vigor- 
ous growth of our graduate-life, all work in together. It is noticeable 
that of late older members of the bar all over the country are appealing 
for a higher standard in the profession, and are bewailing the hosts of 
new recruits that are rushed into service with such machine-like rapidity 
No man willingly upbraids his own branch of the service but for this 
very reason we can heara peculiar ring of sincerity in the recent words 
of Judge Field, of the Massachussetts Supreme Court when he noted 
the great advance in the standard of other lines of work and then added 
with considerable sadness that this was not true of the law. It is just 
here that all our law schools are doing their utmost to create better 
conditions and none more vigourously than the school here. ‘There has 
been of late year a striking growth of graduate life at Yale, a circle 
independent of undergraduate life, a community of men who are trying 
to do more thoughtful, mature work. The added year of law study ` 
falls in very aptly with this tendency. A man who means to work may 
look at the law school course in just two ways—as a sort of manual 
training school which will carry him threugh to the bar in the 
fewest months, or as a period of thoughtful theoretical study which 
will give him a really deep foundation. Fortunately our schools at 
Yale and Harvard are making for the latter ideal with a success which 
is wholly impossible in the rush of a large city like New York.—The 
Yule Law Journal. , 

Conspiracy against fellow workman—Civril action—Clemit et al v. 
Watson, 42.N. E. Rep. 367, (Ind). “An agreement made by workmen to 
quit work unless their employer discharge a man objectionable to 
them is lawful. No personal liability is incurred in civil or criminal 
action for the carrying out of such an agreement, in the absence of any 
threats, violence or intimidation ;—The Yale Law Journal, 
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- Contract with State—Assignment— Carter v. State, 65 N: W. Rep. 
422 (S. D.) Where the commissioner of public printing contracted 
with a firm to‘do the public printing for the term of one year, and the 
firm assigned the contract and tle assignee sued the State for damages 
for the breach thereof, it was held that there-being no ‘statutory 
provision to the contrary, such a contract was assignable :—The Yale 
Law Journal. 

A 
The a Privileges: pf Judges :—In the report of Dr. Anderson, an appellee 
before the British Court of Appeals, occurs this paragraph :— 


“ I submitted to the Master of the Rolls, who was presiding. f Then 
if your Lordship was to ordér a policeman in court to bring up-to you 
on the Bench à man from the body of the court, and your Lordship were 
to’strike the man in the face, would the striking be a judicial act? And ` 
his Lordship replied that it would be a judicial act . . . On August 7th 
reverting to the point your petitioner had submitted as to whether 
striking a man in the face would bea judicial act, Lord Esher said, 
“TET were to order a barrister in the court to sit down, and he did not, 
_ and I shot at and iat him, I much doubt if proceedings for murder 
would lie against me.’ 


This ruling of Lord Esher j is important Éooanke the jurist has baga 
described as one of the ablest judges of the British Bench. 


Possibly a police-magistrate: of New York had been reading Lord 
Esher's raling recently. At-all events, it is stated in the New York 
* papers.that a Judge Mott of New -York said in reference to a case in 
which a victim’ of police brutality appealed for protection : 


'“ This man was drank and disorderly. The police man pad a 
right to arrest’ bim, and to use any force that was necessary to get him 
to the'station bouse, dead or alive. He- had the right to club him, if 
necessary, and even to kill him.” 

This may be good law from a British standpoint, but it is not 
likely to commend itself to Americans generally. It is a dangerous 
thing to preach such doctrine in a city like New York, where brutal and 
unjustifiable clubbings have been all too frequent in recent years. The 
simple ‘fact that a prisoner is intoxicated does not in the opinion of 
people generally, warrant any. policeman in taking the life of the 
drunken man; and a Judge who justifies such murder it is not a safe man 
to have on the bench. : ar 7 


Just at this time, when such’ justly indignant protests are being 
made against the lawlessness of- lynching mobs of the rougher sections 
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` of this country, it may be timely to, add a word of equal protest against 
the lawlessness of those. who are supposed, to represent the law. It is 
an old gaying that extremes meet; but. who would have looked to see 

~ Lord Hsher claim for his court the, powers. of The Texas ee —-The 
Albany y Law Journal. EE: : 


* * 
* 


EEE a ak Tan Bidding—MeMullan v. Hofman 69 
Frd Rep 509 (Oregon), Two bidders on public works enter into a secret 
contrast to avoid competition and to combine their bids in soch way as 
to secure higher price for work and then-to*divide profits, while-appear- 
ing to bil against each other. One of the parties was awarded con- 
struction of the public works and executed the same and received the ° 
profits, The other party now sues for partition.of such profits accord- 
ing to contract. The court held such a contract illegal and refused 
relief.—The Yale Law Journal. 

* 
* 


Rights of a dog owner :—Seldom is it, indeed, that we can greet n° 
distinguished Judge of the Supreme Court asa wit of lover of poetry. 
“The study of law’allows but little time for the wooing of the Muse while- 
the stern realities of every day practice are not akin to the merry and’ 
genial flow of humor, Hence our welcome to a Judge who is both a wit 
and a lower of poetry for it shows that he, at least, must have a well 
rounded character and genial soul. Judge Russel, of the Supreme Court, 
fn overruling a demurrer to a complaint on the action of Woodbridge v. 
Mark pleasantly discourses on the good qualities and pleasant companion- 
ship of dogs, their place in society.and their legal status, On this account 
might we say “ And when he ope his mouth let no dog bark.” Our only 
conclusion must be that the writer of the opinion is not only a good judge, 
but a connoisseur of dogs, even though he acquiesces in that sad opinion 
which holds that the owner of a slain dog is- ‘entitled only to slavage, 

consisting of the skin of the deceased. 


The pertinent part of the opinion of Judge Russel is as follows : = 


“The complaint-avers that the defendant wrongfully kept several 
fierce and dangerous dogs, well knowing them to the ferocious, vicious. 
and of a mischievous disposition and -accustomed to attack and bite 
mankind ;, that on the 10th day of May, 1895. the said dogs, or some of 
them, while iu the keeping.of the defendant as aforesaid, attacked and 
bit the plaintiff and severally wounded him. 


“ It willbe observed that no allegation is made in addition to the 
. statement of fact as to the character of the dogs and their maintenance 
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by the defendant, of any active participation by the defendants in the | 
injury, .or of any act of negligence on his part. 


“Tt is necessary to add an allegation of this character to the 
complainant.in order to justify recovery ? 


“There has been much discussion in the books as to the standing 
of the dog, both as to the right of ownership in him and the limitations 
under which he may be kept and used. He'has become now, if he had 
not before, a recognized article of property and adopted from the wild 
stall into that of feroe domesticoc. As a pet, companion, watch dog dr- 
herder he hes his uses, sentimental. or otherwise. For his courageous | 
and faithful qualities he has béen admired by all walks of mankind and 

‘immortalized by eminent writers. More than 300 years “before the 
Christian era, Socrates: said of him, ‘When I see some men I love my 
dog the more,’ and early in the present century Lord Byron wrote of 


„him. ; 


“ But the poor dog, in life the foremost friend 
The first to welcome, foremost to defend,” 


“And again : 
N 


su? Tis sweet to hear the watch don s honest bark 
Bay deep-mouthed welcome as we draw near home.” 


“ At the present day this animal is one of those which are pro- 
tected by the philanthropy of the society which believes and maintains 
that the lower animals should be shielded from cruelty as well as the 
human animal. He is thus recognized as entitled to his proper place 
in the economy of civilization. 


“ But what is that place? ‘The answer to this inquiry may solve 
not only the right of the animal himself as a dog, but also the rights of 
his owner to use and keep him. 


“One of the ablest of the opinions in the jurisprudence of this 
State unon this subject is written by the late justice W. F. Allen as far - 
‘back as 1856 in the case of Wiley v. Slater, 22 Barb 506. In that case 
the defendant had a dog evidently of superior ability in the fighting 
line to that of the dog owned by the plaintiff, so that in a fierce conten- 
tion upon the merits of the respective animals, the defendant’s dog suc- ' 
ceeded in depriving the plaintiff's dog of his existence. Being a sup- 
posably valuable dog, the plaintiff sued the defendant and recovered 
the value of his dog, It became therefore, necessary for the General 
Term, upon an appeal being taken from the affirmance by the.County _ 
Court of the justice’s judgment to determine whether, pri ma facie the tact 


PARTS v & vL] | THE MADRAS LAW JOURNAL, 235 


of the killing justified the recovery, there being n no evidence a as to which 
dog was originally the aggressor, 


“Justice Allen frankly confessed his incompeténcy to speak by 
authority of the code of duels of dogs) He recognized, however, and 
jadicially adopted the poet’s commentary on the nature of dogs, 


“ «That dogs delight to bark and bite, 
For God hath made them so.” 


and jadicially anggi ed the rule that, when dogs fight in pursuance of 
their disposition to, do so, the mere killing of one dog by another does 
not jastify a recovery, and that the owner of a slain dog is entitled only 
to the slavage, consisting of the skin of the deceased. 
` “He, however, limits the application of the rule laid down by’ 
him by the statement that there was no proof in thé case that the dog 
triumphant was of a vicious or dangerous disposition and the implication 
fairly is that, if this kind of a character had been proven to exist in the 
surviving dog, the trial court might have been justified i in its judgment. 
“This was a case to determine the responsibility of the owner in 
a controversy between dog and dog. The rule should be stronger as 
against: the owner of the offending animal where the victim of the pro- 
pensities of the dog is a human being. Conceding the highest place 
here or hereafter to this companion of man w els is claimed by any 
one, even to the faith of the Indian—? 


“c Thatin the happy hunting grounds his faithful dog ‘shall bear 
him company ;’ still in the walks of life he must give way to the interest 
of man.. Whether this be so or not, as a question of pure ethics, it is 
recognised Ly man-—made law in Courts administered -by man. As 
against the dog, man has the right of way. It'is not a presumption of 
law or fact that a human being is of a fierce, vicious or dangerous 
disposition. It is as yet the belief of mankind, recognized and acted 
upon, that the ordinary nature -of human. beings has the proper 
elements of kindness and justice. It therefore, seems.to be a necessary 
deduction that when,a fierce, vicious, dangerous animal accustom- 
ed to bite mankind, attacks and wounds a human being, the presump- 
tion, is that the dog is the aggressor and’the offender, which presump- 
tion may, of course, be rebutted, bat, without rebutting proof, must be 
acted upon as well founded. 


“ Starting with the presumption, as between the dog and the man, 
that the facts, stated show the dog to bein the wrong, what is the 
presumed liability of the owner? I is an undoubted fact that owners 

9 ki 
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‘have right to-keep fierce and dangerous dogs for the protection of their 
premises, if so gaurded that they will inflict no injury, except ‘in 
unusual’ emergency-which “justifies their resort to nature’s weapons in 
‘defence of their master’s belongings. Such a state of facts may well be 
a justification to the owner as well as the dog. But it is not to be pre- 
“sumed without proof and, therefore, upon the ground that, where a 
fierce, vicious and dangerous dog, accustomed to bite mankind, known 
to be such by the owner, attacks and wounds a human being, the bur- 
‘den lies upon the master to show the provocation or excuse, the con- 
-troversy is decided.” :—The Albany Law Journal. 


$ Ta a 

{Implied Warranty: in Life Assurance: —An American Judge has 
ruled that there is in every policy of Life Assurance an implied 
warranty on the part of the person taking out the policy that the 
assured will not terminate his own life (Retter v. The Mutual Life 
Assurance Company). His view thatthe premiums of the office are 
calculated in the course of ordinary events—of lives running out 
to their natural termination—that the assured knew it and contracted 
on the basis of that common understanding. ’ For some pessimists, no ` 
doubt, of the Schopenhauer type who are tired of life, a policy for a hand- 
some sum and sucide to follow, presents a very elegible mode of making 
provision for a family; but surely. Life Assurance Companies reckon 
with this‘morbid residum in their tables of mortality or ought to do. 
The sounder method of dealing with the matter is not to postulate an 
implied warranty. Implied contracts are always dangerous, but to rely 
on the legal doctrine that. a man cannot benefit by his own felony. 
Suicide if wilful is felo de se and in English disentitles the assured to bene- 

fit by his own criminal act—that is, disentitles him or’ rather his 
estate, to the policy moneys (Cleaver v. the Mutual Reserve Fund). ‘The | 
doctrine has this advantage too that involving as it does a personal dis- 
ability only of the wrong doer, it does not prejudice persons claiming 
eve him bona fide and for value. 
> * ° 

Mr. Justice Boddam :—The Queen has been pleased to approve the- 
appointment of Mr. Hungerford. Tudor Boddam, Barrister-at-law, to bea 
Judge of the High Court at Madras, in the place of Mr. George Arthur 
Parker, who has been permitted to retire. Mr. Boddam who is the son 
of General Boddam of the Bengal Staff Cor ps, was bornin India. He was 
educated at King’s College, London, and went toa private tutor with a 
yiew to joining the Indian Civil Service, but hecoming a student of the 
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law, he was called to the Bar at the Inner Temple in 1872 and joined 
the Oxford Circuit. He,read with the late Mr. Justice Archibald, Lord: 
- Hersche]], Mr. Justice Mathew and Mr. Justice Kekewich. In 1888 he 
was appointed by Sir Henry James, Prosecuting Counsel for the Mint in’ 
Staffordshire. In-1879 he was appointed revising barrister for the 
Oxford Circuit, a ‘position he has ‘continued to hold to the present 
time. In 1890 he was appointed Recorder of Newcastle-under- on 


+> 


Women Jurors :—The divorce case of Agron Phipps v. Jane Phipps 
came to an end recently at Clear Lake, S, D, A cross-bill had been: 
filed and the jury found a verdict in favour of the defendant. It seems 
that all of Clear Lake have taken an interest in this case which Jasted 
several days. Phipps wanted a divorce from his wife on the ground of 
desertion, and Mrs. Phipps applied for a similar remedy on the ground 
that her husband had been extremely cruel to her, while the custody of 
their child was one of the main contentions. - The attorney for ‘the 
plaintiff was. notified by one of the women of Clear Lake that the women 

‘of that town were very much interested in the Phipps case and wanted 
yery much to sit on the jury, as there seemed to be that privilege accord- 
ed them under the laws of South Dakota. The learned Counsel for the 
plaintiff said that there was no objection, provided the woman had no 

“prejudice and could stand the same test that male jurors must undergo. ` 
The „Attorney for the defendant was also interviewed, and finally an. 
agreement was reached that the case should be tried by a female jury. 
Upon the trial the Court-house was crowded, and the women who had 
been summoned as the taleswomen presented themselves and answered 
the stern, strict questions which were asked them by the attorncys on 

_both sides. Here isa sample of the questions asked, with answers 
given; “ Would you apply fora divorceif your husband slapped you 
in the face?” In response came, “I would slap him back again, and 
if he was nota very big man he would get the worst of it. I do not 
believe in divorces anyhow. I think ‘husband.and wife ought to fight 
ib out at home. 


This taleswoman was promptly excused’ “by the Counsel for the plain- 
tiff, The examination of the other women lasted for two days and re- 
sulted in many wild questions with correspondingly queer answers, 
After several days it became evident that it: was impossible to obtain 
twelve women jurors, and so five men were called in and at once accept- 

„ed. The attorneys'demanded that the. jury be locked up at the end of 
the day’s testimony, and the order was made and granted by Judge 
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Andrus. Many of the women on the jury were pretty and attractive 
and the attention of the spectators was taken from the testimony to an 
inspection of the charms of the women jurors. Mrs. Phipps told at - 
great length the story of her husband’s cruelty, while the women on the 
jury gave groans and moans after each piece of testimony. When 
Phipps told how his wife had deserted. him, the faces of the female 
jurors easily expressed the opinion they had formed, t Served . you 
right.” The caso lasted four days. The seats were hard, the hotel 
accommodations poor, but the interest and excitement in the proceed- 
ings were continved throughout. The case seemed perfectly clear for 
Mrs. Phipps, but the jury remained all night before they reached a ver- 
dict. From the sounds which proceeded from the jury room it was 
quite evidext that the women were deciding the case, and not the men. 
On the next morning the several women, much bedraggled, came into 
court. One female member: of the iwy, in discussing the verdict, is. 
reported to have said that if women’s rights meant serving on a jury, 
she was against it, and preferred home to the j jury room. The verdict 
in the case seemed perfectly in accord with the testimony ard -the 
weight of evidence, but the women of South Dakota have evidently 
already tired of what they formerly prized as a precious privilege. 
—The Albany Law Journal. 


.* $ 
* 


Wearing of ‘high hats by women in theatres :— It is reportel that the 
Ohioan Legislature will surely pass the bill to prohibit the wearing of 
obstructions” in the shape of high hats by women, in -the theatres, ` 
and’ to: subject theatrical managers, who permit their patrons to make 
nuisances of themselves, in this way, to fines for each offense. "Thus the 
l warfare against the theatre hat passes from jest to earnest. The oend- 
ing women cannot plead that they have not had fair warning. The 
protest was made good naturedly at first. The obstruction was joked ` 
aboiit.for years, and considerate women “ took the hint long ago. - “They 
either wore close fitting bonnets or low hats without flaring orana- 
ments to the theatre, or else they removed their hats during the play. 
The good example of these ladies, however, was not followed ‘as’ it 
should have been. Many others continued, and still continue, to wear’ 
at the theatre, the same obstructive style of hat that is fashionable street 
wear; and, ddiskefors, it has been decided to adopt sterner measures with 
them. If they will not yield to a pleasantly spoken hint or a courteous 
request, they must listen. to a -peremptory command, It is quite pro-. 
pable that the action of the Ohioan Legislature will be imitated in other 
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States, next winter, forthe obstructive hats:-have -become 4 nuisance’ 
too great to be disregarded, the patience of both men-and women, Who 
are its victims, is worn out, and there is a growing demand that the 
pleasure of the majority shall be no longer sacrificed to the selfish vanity 
of the few. Would it not be better for the new woman -to observe the 
niceties as to the removal of their head gear, which men ‘have long 
been doing ?—The Albany Law Journal. - 


* % 
* 


EXECUTION OF FOREIGN JUDGMENTS IN ENGLAND. 


[By G. G. Phillimore, Barrister-at-Law. Read before International 
Law Association. ] 


“First, the main principle of the general theory may be stated thus : 
When a competent court of one country has given a proper decision 
upon a case submitted to it, that decision will be recognized and en- 
forced by the court of any other country so far as it can Pr operly do so. 
according to its own law. 


‘It is important to understand at the outset that this is not a maxim 
of international law. I cannot do better than quote Sir R. Phillimore 
on this point; “ The authority of a judgmentin time of peace,” he says, 
“is derived exclusively from the civil law of the territory in which it is 
given; it cannot, therefore, according to the strict principles of inter- 
national law, have effect or operation ima foreign territory. But inter- 
national comity, sui exigente et hnmants necessitatibus, speaks another - 
langnage, and a foreign judgment is generally i in some shape or ‘other 
upholden and executed by all States, Both from the jurisprudence and 
the positive énactments of States upon this subject the general axiom 
may be deducted that no State allows a foreign judgment to be executed 
within its territory except under the authority and by the order of itsown 
tribunal ” (I. L. iv, 727, 728). The principle is thus to be found in the 
systems of all States ; but it is in the method and extent of, its practice 
that there is that lack of uniformity which exists atthe present day. 
The proposition above stated has found a place in English law (not by, 
statute, but by decisions of the courts), but it has been accounted for in 
two ways, either as being due to comity or as due to obligation. 

‘ The former may be said to be the-older and now, less favored view, 
but it has the authority of Lord Ellenborough, Sir A.. Cockburn and 
Sir R. ‘Phillimore. To. quote the second-named; “Tho comity -of 
nations, by virtue of which alone the judgments of the tribunals of one’ 
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country are respected in those of another.” (Castrique v. Imrie, 80 
L. J. C., p. 177 [1861]). The first: “ By the comitas gentium the courts 
of different countries will recognize and enforce the judgments of each 
other. Alves v. Banbury, 4 Camp. 28 1814. And the third: “ Though 
earlier cases exhibit some fluctuation and variety with. respect to the 
application of this doctrine, it has become firmly established by a' series 
of later cases as an unquestionable maxim of our junisppudente,? 
(Messing v. Petrocochino, L. R., 4 P. C. 144 [1872]). 


_ The latter, first enunciated by Baron Parke so long ago as 1845, 
` has obtained most.hold on English law, and rests on the great authority 
of Lord Blackburn in Godard v, Gray, L. R., 60. B.‘ 189, and Schilsby 
yv. Westerholz, L. R ,6 Q B., 155 [is 1870] * * * that where a competent 
court has adjudicated a certain sum to be due, a legal obligation arises 
to pay that sum, and an action of debt to enforce the judgment may, be 
maintained. It is in this way that the judgments of foreign and colonial 
-courts may be supported and enforced.” And the latter : * It is not an 
admitted principle of the law of nations that a State is bound to.enforce 
„within its territories the judgment of a foreign tribunal. Several of 
the continental nations (including France) do not enforce the judgments 
of other countries unless there are reciprocal treaties to that effect. But 
“in England, and in those States which are governed by the common law 
such judgments are.enforced, not by virtue of any treaty, nor by virtue 
‘of any statute, but upon a principle very well stated by Baron Parke, 
The judgment of a court of campetent, jurisdiction over the defendant 
imposes a duty or obligation on him to pay the sum for which judgment 
is given, which the courts in this country are bound to enforce.” 


This doctrine has been since followed and approved, for asteaices 
in Aboulof v.. Oppenheimer, (10. Q. B. D., 295, 1883), and others, The 
`. learned author of ‘Smith’s Leading Cases," however, casts some doubt 
“on: it-as.a‘conclusive theory ; and a more accurate view seems to be that 
‘suggested by Mr. Piggott, which lies between the two other, which he 
calls obligation and comity. “There is a legal.-obligation existing 
. against the debtor in the State where the judgment has been pronounced: 
the obligation has been destroyed. By reason of the debtor’s absence 
from the jurisdiction of its courts, and there being no property on which 
execution can issue, the: State is unable to enforce the sanction. By 
virtue of the comity of nations a foreign State, to which the debtor is 
gone, will clothe the obligation, deprived of its correlative santion, with 
another sanction auxiliary. to it, and by so doing will endue it with the 
power it has lost,” (Foreign neers 2nd ed., p. 15.) And again 
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(p. 20.) : “ The'courts of the different States by courtesy enforce, each 
‘for the other, not les-for lek but:jus for] Jus. ” -Such is the English’ doctri ine, 


The English mode of executing a foreign sada bank before 
it is-thus described by Sir R. Phillimore: “ In the event of-the foreign 
judgment being in favour of the plaintiff, and made the foundation of 
his suit in England, as he cannot issue execution upon it:here, he 
must enforce it by bringing a fresh action for the recovery of what is 
due to him under the judgment. In that action the judgment forms 
evidence, or is in the nature of evidence, a contract between the 

„parties. It is important to observe, however, that the foreign judgment 
does not operate as a merger of the original cause of action, i.e. as a res 
judicata ; ‘but if the plaintiff sue on the original- ground, it may possibly 
be competent -to the defendant to controvert it, riotwithstanding the 
judgment, though even then it would be prima facie evidence for the 
plaintiff.” (I. L..iv. 739). And so Story, O. L. sec. 606: “ The well 
established present (1874) English doctrine is that n foreign judgment 
‘is only prima facie evidence in‘England upon the question whether the 
‘foréigri court had jurisdiction of the subject-matter, or of the person of 
“the defendant, or whether the judgment was regularly obtained ; but that 
it is conclusive úpon tlie defendant so far as ‘to prevent him from alleg- 
ing that the promises upon which it was founded were never made or 
were obtained by fraud of the plaintiff; and itis held that any pleas - 
which might have been pleaded to the original action cannot be pleaded 
to ome action upon the jadgment.” 


The chief authority for this view of the forei gn judgment i is Houlditch 
v. Marquis of Donegal (2 Cl. & F.-470 1834), where the Court of Chan- 
cery in Ireland was asked to give full effect and benefit to the decree of - 
the Chancery Covrt in England, but refused as not having jurisdiction. 
The House of Lords decided that they were ‘wrong, for the latter judg- 
ment was only prima facie evidence of the cause of action. Lord Brougham 
said: The language of the opinions on one side has been so strong that 
we are not warranted'in calling if merely the inclination of our lawyers ; 
itis their decision that in“ this country a.foreign judgment is only a 
- prima facie, not conclusive, evidence of a debt—a ground of action.” 


s “This doctrine was criticised by Lord Blackbirn as follows: “ There 
‘is no case decided upon such a principle, and the opinions on the other 
“side are at least as strong as those to which Lord Brougham refers. 
Indeed it is difficult to uriderstand how thé common course of ‘pleading 
is consistent with any notion that the judgment i is only evidence. If the 
` judgment were merely considered as evidence of the original cause of 


d 
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action it must be open to meet it by any counter evidence negativing 
‘the existence of the original cause of action, and,” he continued ‘the 
. judgment in itself gives rise, atleast prima facie, to an obligatiqn to.obey 
-that judgment and pay the sum adjudged.” (Godard v. Gray.) And 
indeed this criticism shows that logically the whole merits of the case 
could be gone into again, and the foreign judgment ignored, which as 
wwe shall see, cannot be..Mr. Piggott says (p. 26) “The judgment, by 
means of the formal record of it, is the evidence of the existence of the 
foreign obligation, which it is necessary to bring before the English 
Court.” And by the English practice a foreign judgment is treated as 
prima facie evidence of a debt due by the defendant to the plaintiff. 
“Order III, r. 6, of Rules of the Supreme Court. Annual Practice, 1895, 
pp. 223, 228. A certified copy of the judgment of the foreign court is 
required to prove the fact of that judgment (14 and 15 Vict, C. 99 
‘S. 7,1851. 


; The doctrine, as well as that of non-merger “before alluded to, 

amounts to saying that the foreign judginent, when sued upon, is not, 
res judicata in England. As Chief Justice Wilde said in the Bank of 
Australasai v. Harding (19 Li. J. C., p. 845 1854. “The judgment may 
be a merger (i.e., res judicata) in the colony because it is conclusive there 
but when sued on in another country it is only prima facie evidence of 
the debt.” The defect in this seems to be exactly hit by Mr. Piggott, 
who says ; “ The most remarkable argument of all is that a debt, con- 
feasedly oxtinguished by the judgment in the country where that judg. 
. ment was pronounced, is said not to be extinguished i in another country. 
(Ht. J,,p. 30.) And, indeed, if a foreign judgment is not a ‘res judicata, 
then it is practically, on this doctrine, of no effect, as its merits can be 


gone into. 


However, alongside of this doctrine of the non-conclusiveness:of a 
foreign judgment there is this proposition, well established in English 
law, that an English court, before which a foreign judgment is brought 
does not sit as a court of appeal from the foreign court, and must not go 
` into the-merits of the case. This has been repeatedly laid down-by Sir 
` A. Cockburn, Lord Blackburn and: Sir Robert Phillimore—Castrique v. 
. Behrens, 30 L. J. Q., B, 163 1861; Castrique v. Imrie L. R., 4 H. L414 
“1870 ante; Messina v. Petrocochino ante; and affirmed in Vadala y. 

Lawes 1890, 25 Q. B. D , 306, as an undoubted rule. 


Combining these two main principles, a foreign judgment then 
may be said to be prima facie evidence of the cause of action in which 
it was given, and its merits cannot be gone into. Still the facts of its 
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not being res judicata implies that defences can be raised to it, and it is 
necessary. to see what they are. At this point, however, I must call 
- attention to the effect which, when pleaded bya defendant, in an 
English court, is-given to a foreign judgment, as compared.to the posie 
tion a foreign judgment holds when. sued on by the plaintiff. 

It is established in English law that a foreign judgment can be 
pleaded asa res judicata in the defendant's favour, and as such is an 
absolute bar. . ° 

Chief J iii Eyre, in Phillips v. Hunter 2-H. Bl. 402, said; “It is 
in one way only that the sentence or judgment of a foreign court is 
examinable here: that is when the party who claims the benefit of it, 
applies to our courts to enforce it, and thus, voluntarily submits it to 
our jurisdiction. “In all other cases we give entire faith and credit to 
the sentences of foreign courts, and consider them as conclusive upon 
. Lord Campbell, L. C, in the decision of the House of Lords in’ 
Ricardo v. Garcias, 12 Cl. & F, 368 1845, said: A foreign judgment 
may be pleaded as res judicata, because the foreign tribunal has clearly 
jurisdiction over the matter, and both parties being before the tribunal 
which adjudged between them, thatis abar to a suit subsequent i in 
this conntry for the same cause.” . 

Two important consequences flow from this. First, if the foreign 
judgment is res judicata, that implies that the original cause of action in 
the foreign country is merged init. Second, if itis res judicata, the 
plaintiff, against whom it is pleaded, has no reply to it, in other words 
he is not allowed to show that it is not conclusive. Accordingly, as.a 
plea, a foreign judgmont is more respected than it is when made a cause 


us, 


of action. 

The reason for this distinction is thus explained and justified by Story, 
C. L., section 598: “In a writ, brought by a party to enforce a foreign 
judgment, it is often urged that no sovereign is bound, jure gentum, to 
execute any foreign judgment within his dominions, and therefore if 
execution of it is sought in his dominions, he is at liberty to examine 
into the merits of the jndgment, aud to refuse to give effect to it; if 
upon such examination it should appear unjust and unfounded. He 
acts in executing it upon the: principles of comity, and has therefore a 
right to prescribe terms and limits of that comity. But it is otherwise 
where a defendant sets upsa foreign judgment as a bar to proceedings 
for if it has been pronounced by a competent tribunal and carried into 
effect, the losing party has no right to institute a suit elsewhere and 
thns bring the matter again into controversy, and the other party is 
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not to lose ‘the protection which the foreign judgement gave him. | Ti is 
“then res judicata, which ought to be received as conclusive evidence of 

right, and the exceptio rei judicate nnder such circumstances js entitled 
-ef0 nnivyersal conclusiveness and respect. This distinction has been very 

frequenti y. recognized as, haying œ just found ation in international 
Pani ` 


- Nevertheless he makes the following RTA whichis gaib 
as regards the effect of the proposition he has just laid down upon the 
“doctrine of a foreign judgment not being res judicata when sued‘upon. 
“Tf the original cause of ction is not merged in a case where the judg- 
‘ment is in favor of the plaintiff; it is dificult to assert that it is 
. merged by a judgment of the foreien court in favor of the defendant” — 
` 4. en if it is res judicata in one case it should be in the-other. 


Mr. Pigott criticises the above statements in a passage too long to 
reproduce here, but to the following effect; An English judgment is 
8 res judicata: ‘whether sued upon ‘or pleaded in defense; the only 
defense or reply allowed to it is that no such judgment ever ‘existed. 
“From: the nature of the case it is seldom found that a plaintiff would 
sue on an English judgment i in an English court, as his more appropriate 


remedy wonld be execution; and thus the doctrine of res judicata has 


come to be considered as solely a defense. The essence of the principle 
wes judicata pro veritate habetur applies equally to a suit by a plaintiff, 
-on-a judgment in’ his favor, as to a defense by the defendant; if it i is 
applied to the one case it should strictly also apply to the other. There: 
fore whatever is allowed to be pleaded in defense to an action only, 
foreign judgment should he allowed to be urged by the plaintiff in reply 
to such defense. The “just foundation in international justice” is not 
clearly enunciated in any of the authorities, and resolves itself into the 
statement that the losing party has no right to institute a suit elsewhere 
but surely it may be said with equal ‘force that the losing party has no 
right to a fresh adjudication on the suit elsewhere (F. J., pp. 35 39), 


Another reason for. this distinction was given by Chief Justice Erle 

in ‘Barber v. Lamb (8 C. B. N.. 5. 95), 1860, where tle plaintiff had 
already recovered in 4 foreign court, and had recéived payment and was 

again suing in England on the same cause of action. He said : “The . 

defense here does not rest on the principle of the cause of action being 

merged iu the jadgment, but on the principle of there having bena 

ment by the court to which the plaintiff himself resorted * * * It 

is contrary to any principle of law for the party who has chosen such” 

tribunal and got what was awarded, to seek a better judgment in respect 

of the’same matter from another tribunal.” f 


` 
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This amounts to } saying that the ‘plaintiff ‘cannot attack the TA 
ment of the jurisdiction which hé chose himself wheh it has decided 
against bim ; and this would-be a good reason for refusing to allow the 
plaintiff to attack the judgment on the score of jurisdiction, but not for 
refusing him leave to attack the ‘defense, relying on such judgment in- 
any other way in which a. defendant “can do so against whom a foreign 
judgment is pleaded. - Chief Justice Erle in the same case compared the 
foreign court to an arbitrator having jurisdiction by consent of parties ; 
but this is not sound, for if the plaintiff has a right to sue in his own’ 
country, or in the defendant's country, theré is no submission. .Com- 
mon sense, however, suggests one reason for the existence of the: distinc- 
tion—apart from what is certainly another, namely, the inevitable 
mutual distrust of nations of each other’s methods. of justice—observed 
between a foreign judgment treated as a cause of action and treated as ` 
a defenso. The State which is asked to enforce a foreign judgment is 
in effect asked to make the judgment its own; it is, therefore, entitled- 
to see that the foreien judgment is not in i‘s essentials at variance with 
what its own judgment would have been in. the matter. Not that this. 
entitles it to treat the case as if there had been no decision in the foreign 
court previously 1. e., investigating’ the merits but only satisfying itself 
that common principles of justice have been observed: before it.allows it 
tobe executed in its jurisdiction. The French phrase employed by 
M. Constant in this connection, revision de forme, seems exactly to con- 
vey what the duty. of the executing-court should be, as opposed to 
revision du fond. l 
I now come to consider what defenses are , allowed i in English law 
to a foreign judgment. : 
The general rule of defense was thus-stated: by Lord’ Blackburn ;— 
“ Any thing which negatives the existence of the legal obligation arising 
from. the foreign judgment or excuses the performance of it, must form 
a good defense to the action.” (Godard v. Gray ante.) E 
Mr. Piggott thinks this definition is too wide, being capable of 
infinite extention, because it does not exclude defenses’ which are un. 
deniably bad, e.g. a. defense that the foreign court has made a mistake 
in its application of English law, and suggests the following: “What. 
ever is a defense to the judgment in the country of its origin will in 
this country negative the existence of the- obligation.. If the enforce- 
ment of the judgment would involve a violation of English public law. 
that will excuse the ‘performance of the obligation in this country.” 
(p. 104.) “Tt may be doubted, however, whether this meaning cannot. 
be extracted from Lord Blackburn’ 'S ‘definition, and whether Mr. ‘Piggott 
is not merely amplifying the former's rule, : 
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It almost goes without saying that the first requisite ofa foreign 
judgment’s right to be considered as conclusive is that it shoud be final. 
(Re Henderson [1889] 15 App. Ca. 1; that it should have proceeded upon 
the merits of the case, Huben v. Steiner, 2 Se. 304 1835; Harris v. Quine, 

L. R., 4 Q. B. 653 [1889]; and thatit should fulfil the other character- 
istics of a res judicata, i e. identity of subject matter, parties, relief and 
status of parties, the corpusjuris, causa petendi, and conditio personarum 
necessary to establish the eaceptio rei judicate of Roman law. The fact 
of the foreign judgment being under uppeal makes no difference to its 
finality, though’ the English court woald then probably postpone its 
decision. Plummer v. Woodhouse, 7 D, & R. 25 [1825]; Paul v. Roy, 21 
L, J. Ch. 361, Lord Romilly [1852]; Castrique v. Behrens, ante. — 


It would be impossible for m2, without occupying too much of the - 
time of the conference, to attempt to analyze fully the English decisions 
treating of defenses to foreign judgments. I propose, therefore, to state 
the general result of the cases as briefly as I can. 


I shall consider first judgments in personam—or inter partes, to be 
more accurate—then those in rem and status. 


The defenses to the. first class may be grouped, as Mr, Piggott has 
done, under the following heads: (a) Fraud; (b) Error; (e) Want of 
Jurisdiction; (d) Want of Natural Justice; (e) Violation of English 
Law; (f) Violation of International Law. All these are not equally 
well established, as we shall see. 

(a) Fraud. E 

The established rule is that the defense of fraud of parties can be 
raised to a forcign judgment, even if it involves going into the merits of 
the case Story C. L., Sec. 603; Aboulof v. Oppenheimer, ante, Brett, L. J., 
and Coleridge, L. c. J.; Fadala v. Lawes, ante Lindley L. J., on the 
principles stated by Martin B, in Cammell v. Sewell, 27 L. J., Ex. 447 
1858: “ Although it is not permitted to show that the court is mistaken, 
it may be shown that they were mislead.” 


‘bhe principle laid down by Bramwell B, in Crawley v. Isduce, 
“16 L. T., 529 [1267), that this rule does not extend to a case where per- 
jury was alleged, as that would be a ground of appeal in the foreign 
court, would noi, it seems, now be followed. 
So, too, frand of the foreign court may be alleged, in the sense of 
wilful error in facts, law or procedure. But it is a difficult plea to 
establish. In Castrigue v. Imrie Sir A. Cockburn, when attorney-gene- 
` yal had given a written opinion, which was laid before the foreign court 
and deliberately ‘disregarded ; but this was held insufficient -to entitle 
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the English court, in which he was sitting as chief suai to disregard 
the judgment, : 

(b) Error. 

Except in the case of wilfal error, as above, the general rule is that 
this cannot be pleaded. in defense, . whether the mistake of the foreign 
court is apparent on the face of ity or only deducible from the facts of 
the case. Sir R. Phillimore and Lord Blackburn differ in opinion as to 
the eifect of a self-evident mistake, the former holding that it will im- 
peach the judgment, the latter that it will not (Messina v. Petrocochino 
and Godard v. Gray, ante 1869). Nor will error .in applying the law of 
the tribunal, or other foreign law or English law, be pleadable (Dent v. 
Snath, L. Ro 40. Ba, 4141851; Bank of Australasia v. Nias, 16 Q. B., 
717 Castrique v. Imrie, ante; Alivon v. Furnival, 1 C.M, & R, 277, 1834, 
unless both sides admit that the foreign tribunal made a mistake in the 
application of its own law, Meyer v. Ralli, 1 O. P. D,, 358 [1876] ; “which 
is really no exception to the rule that what is the subject of appeal in 
a foreign court is not examinable here, although English courts treat 
the reasons given by foreign courts in their judgments a part of them, 
Reimers v, Druce 26 L. J., Ch. 196 [1656]; Simpson v. Fogo, 32 L. J. 
Ch. 249 [1863.] 

(c) Want of Jurisdiction. 
Where the defendant in a foreign action is actually present in that 
country and resident there, unless the cause of action relate to land out- 
- side that country, the foreign judgment is conclusive of jurisdiction, and 
no defense can be founded upon that ground, or the doctrine of appeal 
would be broken, Schilsby v. Westerholz, Blackburn, J). And the mere 
presence of the defendant without domicile or residence is enough to 
found jurisdiction, Oarrick v. Hancock, Times law’ report of November 
28rd, 1895 where a Swedish judgment against an Englishman who was 
merely on a visit te Sweden, was enforced in England. . But where the 
. defendant is not resident in the jurisdiction of the foreign court at the 
beginning of the suit, and judgment is given against him, an English 
court will examine the competency .of the foreign court; and it will, it 
seems, consider it competent, and will, therefore, enforce’ its decrees in 
the following cases : 7 


(a) When the absent defendant is domiciled or usuaily resident 
in the foreign country (Schilsby v. Westerholz, ante) 

(b) Where the foreign judgment relates to land in its jurisdic- 
tion Norton v. Florence Land Co., 7 Ch. D. 332, 1877; Pitts v. La Fontaine, 
5 App. Ca. 564, 1880; and thus an English court is held to have no 
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right to determine questions relating to the title of foreign land (Suenos 
Ayres Railway Company’s case, 2 Q. B. D. 210, 1877. 


(ce) When the foreign judgment relates to personal property 
situate within its jurisdiction, and by its law such property can be 
attached in order to found jnBstiotion (Fletcher v. Rodgers, 27 W. R., 
97, Brett, J., 1878). ; 


(d): When the foreign aman relates to a conirat which is 
to be performed within its jurisdiction according to the terms thereof : 
but not if the contract be merely entered into within its jurisdiction 
E without more, as that does mot found jurisdiction against an absent 
defendant (Lord: Selborne in Sirdar Gurdyal Singh v. Rajah of Faridkote 
' A.C, 670 1894, and Wright, J., Tuthill v. Walker, 67 L. T., 767, 1892 
when the principle, actor sequitur forum rei, applies. 

(e) When its judgment relates to foreign contributories ton 
company existing, within its jurisdiction. (Leishman v. Cochrane. 
12 W. R. 181 1863; Copin v. Adamson, 1. Es. Ð., 17 1875; Vallee v, 
Doumergue, 18 L, J., Ex. 598 1849; where French judgments against | 
English shareholders in French companies were enforced.) 

(f) Where the foreign judgment is given after the plaintiff or 
defendant has appeared voluntarily and ‘waived the question of jurisdic- 
tion. Novelli v. Rossi, 2 B. & Ad, 757 1831; De Cosse Brissac v. 
Rathbone 30 L. J., Ex. 238, 1861). But such appearance will not give 
jurisdiction where the court had none by International Law. Oulton v. 
Radcliff’, L. R, 9-0. P., 189, 1874, Brett, J. 

(n) When the foreign judgment relates to a tort committed . 
within or without its jurisdiction by a person domiciled or ordinarily 
resident within its jurisdiction: subject to its being a tort by its own 
law in the latter case. (The Halley, L. R., 2 P. O., 193, 1868. © 


The propositions for which I have cited'no authority are deduced 
from their existence in English law under its head of Service of Writs 
out of the Jurisdiction, from which- other instances which found juris- , 
diction- against absent defendants canbe ascertained. Order XI of Rules 
of Supreme: Court 1883. I Have assumed ‘in alfof them that the foreign , 
judgment is warranted’ by its domestic law; but if it was not, that, 
: would be subject of appeal in the foreign country, and so not camii 
in England, as 


The difficulty on this head arises from the fact that there are no 
universal.rules of jurisdiction admitted’ by all nations, Each nation 
has its own standard, and its courts’ decide accordingly. The Com- 
mittee of your Association in 1883 found it impossible to fame ‘satis. * 
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factory universal rules as to what shonld found jurisdiction, No doubt 
unanimity on this point will only be obtained by lapse of time and 


. step by gtep; but some partial and tentative rule might be adopted in : 


the first place. 
_ Cd) Want-of ‘Natural Justice. 


This is too vague a defence to be often used with success, especially 
as the presumption was always declared to be that the foreign judg- 
ment was a just one Buchanan v. Rucker, 9 East, 192, 1808.) Baron 
Bramwell in one case restricted: it to “form of procedure of the foreign 
court rather than the merits of the particular case.” (Crawley v. Isaacs, 

“ante.) | And it has been held that a variation between the law under” 
which the judgment is pronounced aud that of all other States is not 
the test of whether justice has been violated or not. (Fletcher v. Rodgers 
‘ante. Brett, J-) : 


On general principles the true view seems‘to be that every nation 
has a discretion to make its jurisdiction embrace foreigners in certain 


cases, and that unless one nation-has ‘used its discretion in a glaringly ` 


unwise and. unreasonable manner, its judgment will not be impeached 
on-account of differonce ‘between its law end that of the nevion asked 
to enforce ‘it. 


(e) Violation of English Law. 


A tort which: is not a, tort by English .law cannot be the sabjêné of 
an action in England (The Halley, ante), and so a foreign judgment 
“based on a tort by foreign law will not be enforced in English Jaw if it 
‘is not actionable thereby. Soin Rousillon v. Rousillon, 14 Ch; D. 351 
1880, Fry, J,, held that a French. judgment condemning defendant to 
pay damages in compensation for breach of a contract made abroad in 
restraint of trade in England, could not be enforced in England, And 
under this head, . too, w ould fall ‘foreign judgments proceeding on the 
lex fori of their country, e. g., on a foreign Statute of Limitations. 
Cooper v. Earl Waldegrave, 2 Beav. 282, 1840; Don y. Lippman, 5 Cl,. 
.& F. 1 1837. ante.) Butas regards other questions of procedure e. g., 
interests on costs given by a foreign’ judgment. (Arnott v. Redfern 
3 Bing, 3531826; Russell v. Smyth, 9 M. & W. 810 1842. ) And so the 
‘status of the parties to the foreign action is determined by the foreign 
law, Vauquelin v. Bonard, 33 L. J. O., P. 78 1863; though a disqualifica- 
tion attaching to that status by the procedure of the foreign country 
will be disregarded-i in an English court. . So iw Worms v. De Valdon, 49 
L, J., Ch. 261, a French prodigal was allowed to sue by himself in 
England, 1880. - < : 
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G) Violation of Inter Halona Law. 

Where a foreign law, in violation of the universally accepted ‘ale 
on the subject, is made the foundation for a foreign jadgmentéhe latter 
will not be enforced in England. (Simpson v. Fogo, where a judgment 
founded on Lousiana Law was refused recognition on this ground ap- 
proved in Liverpool Oredit Marine Co v. Hunter, L. R,3 Ch, A. 479, 1868, 

The general result of the foregaing seems to be this: consistently `’ 
with the principle that the English court will not constitute itself an 
appeal court from the foreign court, a foreign judgment inter partes will 
be enforced on satisfactory proof being given of (a) competence of a 
; foreign court; (b) compliance with International Law; (e) compati- 

bility with lee fori. Fraud may be said to be included in (a) or (b) 

Before passing to judgments in rem, it is well to notice two kinds 
cf foreign judgments which are not enforceable in England or in any 
country, by international practice: (a) those based. on penal laws 
( Folliott v. Ogden, 1 H. BI. 1241789; Nouvio-v. Freeman, 1889, 15 App. 
Cas. 1); (b) those based on revenne laws (Planche v. Fletcher, 1 Dougl. 
251, 1779). Westlake is of opinion that a foreign judgment sustaining 
a claim founded ‘in a breach of English revenue laws would not be 
euforced in England. It may be remarked that this would also bea 

. violation of public law, and as such not enforceable. 

Judgments in rem of foreign courts have always been held by | 
English courts to possess a higher value than those in personam. Deal- 
ing as they do with an object within the jurisdiction, which conse- 

‘quently cannot be questioned, they have been considered as conclusive 
for most purposes by our courts, certainly when coming before them for 
recognition, In Castrique v. Imrie some of the judges were of opinion 
that a foreign judgment in rem could not be questioned, thongh others 
thought differently. They embrace, first, what I may call admiralty 
judgments proper such as property in ships, collisions and salvage and 
wages; and secondly, prize cases. From the nature of the case the 
decisions deal rather with the recognition than the enforcement of 
foreign judgments. But in the City of Mecca, 5 P. D, 28 1879, Sir R. 
Phillimore ‘laid down the principle that a foreign judgment in rem 
hypothecating the ship to satisfy a lien upon it may be enforced in the 
Admiralty Court against the ship whenever it comes within the juris- 
diction and it can be seized, and he used these significant words; “ What 
the common law courts do indirectly, by implying the contract (i. e., in 
actions in personam), the Admiralty Court does directly without any 
such implication on the grounds of international comity.” (P. 34). And 
in Cammell v. Sewell and Castrique v. Imrie a sale of a ship by order of 
a foreign court has been held binding and recognized, in this country. 
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In principle, indeed, the only difference between a judgment in rem 

- and one inter partes is one of extent, not of intrinsic value. ‘ Whereas 

third parties are entitled to have a judgment in personam entirely dis- 

regarded. as against themselves, they are bound by one in rem” 

(Piggott, F. J., p. 249) ; and accordingly it follows that all the defences 

pleadable to the former are pleadable equally to-the latter. In practice, 
however, extent has come to be equivalent to intrinsic value. 

I pass over the first class of Judgments in rem without further com- 
ment, on the ground that they come before English courts almost 
entirely to be recognized, not enforced. Prize condemnations on the 
other hand have always been held subject to review by other uations, 
on the.ground that prize courts being international courts must act in 
accordance with principles of public international law, which is more 
capable of being ascertained and universally admitted than those of the 
private law, and thus sentences by prize courts of belligerent nations, 
sitting ina neutral country, or upon a vessel not infra presidia of the 
belligerent power, have been refused enforcement. (The Flad Oyen, 
8 T. R., 270 n, Lord Stowell 1799 ; The Henrick and Maria, 40, Rob. 43 
1799. The American doctrine is the same. Rose v. Himely [New York] 
4 Cranch, 241, Marshall, ©. J., 1808.) 

As between owners of ships so condemned and purchasers and 
owners and underwriters, foreign judgments of prize courts are con- 
clusive, if proceeding apparently on a proper ground and not on one 
not of international validity. Baring v. Clagett,3 B. & P. 201 1802 ; 
Hughes v. Cornelius, 2 Shower, 232, 1692; Baring v. Royal Hachange, 
A. C. 5, Bast 99 1804; Lord Ellenborough, in the last case, held that 
he was bound to give credit to the foreign sentence, which was based 
upon infraction of treaty [though the inferences in the sentence were 
drawn from ex parte ordinances in aid of the conclusion of such infrac- 
tion of treaty], although at the same time saying “that the foreipn 
court has construed the treaty iniquitoualy.”) There is more doubt ag 
to the effect of the converse of foreign prize condemnations,viz. acquittals. 
Story considers them entitled to recognition as much as condemnations ; 
so Lord Kenyon, Cooke v. Scholl, 5 T. R. 255, 1798. Sir R. Phillimore 
on the other hand says: “The doctrine of the acquittal being absolute 
has been questioned, for the acquittal does not, like a conviction, ascer- 
tained any precise fact, and may have proceeded on the ground of 
insufficient evidence.” Mr. Piggott agrees with him, on the ground 
that “an-acquittal is really only a judgment in personam, as not vesting 
the property in the owner as against the claimant.” (F. J., p. 265. 

As regards judgments of foreign courts with regard to the status of 
persons, they cannot be said to be within the scope of my present sub- 
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ct. They are brought before English courts to establish certain 
haracteristics of persons, e, g., that a marriage is good or bad, by an.. 
action of divorce; that a child is legitimate or illegitimate; th&t a per- 
son is a lunatic, and that his property is vested in a curator or com- 
mittee ; that a person isa guardian fora minor; that a person is entitled 
to act as executor or administrator of a deceased person and to control 
his property under his will or intestacy, or to succeed to his property ; 
that a person is bankrupt, and that his property is vested in his assignee 
that the bankrupt’s debts are cancelled by ‘his discharge from bank- 
ruptoy. And although recourse is had to English courts for their con- 
“iirmation of a foreign decree of status, notably in the case of probate 
and administration, of guardianship, and divorce, still they are not asked 
to execute the foreign decree or to enforce its obligation in the strict 
sense. In the case of a foreign executor suing a debtor of his testator 
and obtaining judgment against him, and his afterwards demanding 
execution apon it in England, undoubtedly he would have to obtain 
probate here, if the debt were an English one, before he could do so. 
But he would demand execution, not upon the grant of probate by the 
English court, but upon the foreign judgment given in his favoras 
possessing a certain status in France, which the grant of probate has 
extended to England. 

Thus, although the English court does make the foreign decree ° 
valid here, it does so only as far as the question of personal status is 
concerned. It does not create an obligation between parties ; it at most 
determines the personal status of two parties, as in marriage. For this 
reason I omit all reference to the treatment of foreign judgments con- 
cerning status by the Hnglish courts. e ¢ 

' Iş now remains to gather up the result of the proceeding survey of 
the English practice on this subject in as few words as possible. 

The theory of the execution of foreign judgments is fully admitted 
and established’ in English law, and is due to comity enforcing the 
obligation created by the foreign judgment. The foreign judgment is 
regarded as prima facie evidence of the cause of action ; that prima 
facie effect may be displaced by showing that ib has been obtained by 
fraud, or that it is contrary to principles of international or public law, 
or was made without due jurisdiction. At the same time the merits of 
the foreign judgment will not be examined, and the English court will 
not constitute itself a court of appeal from the foreign court. A foreign 
judgment, when pleaded by the defendant in answer to an English action, 
if it contains all the requisites of res judicata, will be considered as such, 
and will conclude the plaintiff. The latter cannot in his reply attack 
that plea of res judicata. 
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The requirements of a foreign judgment are, as said above (a), 
competence of the court (b), compliance with international law (c), 
compatibility with English law, 

When we compare English law with that of foreign States we. find 
the same conditions ‘apparently as exist in our system. Of course I 
have no personal knowledge ofthe foreign systems, and advance the. 
following remarks very much under correction. My authority of them 
is M. -Constant’s book, “ Execution des Jugements Etrangers,” second 
edition, 1890, where the foreign systems are concisely stated. 

Foreign States may be classified thus with regard to this point: 
(a) States fettered with no conditions; (b) States which exact recipro-— 
city; (c) States which exact sadino secured by treaty. : 

As instances of (a) Italy and France may be quoted. The former 
by its Code requires; (1) That the foreign court should be competent ; 
(2) that the parties were regularly cited; (3) that they were either 
regularly represented or regularly made default; (4) that the enforce- 
ment of the judgment is not in violation of public domestic law and 
order. It should not be forgotten that the treatment accorded to foreig- 
ners by the Italian Code is of the most liberal kind, and that Italy 
made diplomatic advances to other nations on this subject in 1884, 


France makes no conditions of executing foreign judgments, except 
that none ean be of any effect until made execntory by a French court. 
I gather from M. Constant that the former tendency of the French 
courts was to exact revision du fond before granting their exequatur, but 
that the latter decisions have modified this; and though revision du fond 
can be claimed at discretion, and has been recently said to be the duty 
of the courts, his own opinion is (and is supported by authority) that 
French judges should confine’ their examinations of the foreign judg- 
ments presented to them for execution to the following points: (a) If 
the foreign judgment has been given by a competent court; (b) if the 
due procedure has been followed ; (c) if the rights of dêmi have been 
respected ; (d) if'the decision does not disturb public order and morals. 

(6) Germany is an example of a State which insists upon recipro- 
city as a condition precedent. That condition being satisfied, exequatur 
is granted to a foreign judgment provided (1) that the foreign judgment 
is final; (2) that its execution does not entail an act forbidden by -Ger- 
man law; (3) that the court pronouncing: the judgment is competent 
according to German principles; “4) that the debtor is not a German 
who has made detault, unless notice has previously been given to him 
personally in the country ‘of-thé judgment, « ‘or in Germntiy by lettres’ 
rogatotres, 5 ra Me : : 
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(e) Russia insists on reciprocity secured by treaty; if that exists 
no ezamen du fond is allowed. Belgium, where it has a treaty with 
another country based ou reciprocal execution of judgments, requires 
the following: (a) compatibility with public order accordirig to the 
principles of Belgian public order; (b) tact of judgment being res 
judicata ; (c) proof of authenticity of judgment; (d) respect of rights | 
of defense; (e) fact that foreign court is not solely competent in the 
matter owing to the plaintiff's nationality. In other cases revision du 
fond takes place.. £ f ` 

It will be found, I think, that all nations will come under one or 

muther of the foregoing heads. T have cited enough, T hope, to show that 
there D sêmi principles on this subject recognized and enforced by 
every nation.. The only différence between them all is the point at 
which those principles are allowed to be put into force, Some insist on, 
reciprocity as a condition of executing justice, others insist on recipro- 
city secured by treaty, others confine themselves to treaty only. The 
only difficulty in the way of a general understanding being adopted lies 
in the various preliminary safeguards which different nations think 
necessary for securing the rights of its citizens. a i 

The only way of removing these different safe-guards is to replace 
them by general one. This is only possible either by every nation _ 
making treaties with every other to admit the principle of reciprocity 
ar by an international consensus on the subject. 

No doubt there are many difficulties in the way of arriving ata 
“general agreement on all points, especially that arising from:questions 
of jurisdiction, as Mr. Alexander pointed out at the 1892 Conference ; 
but it would be a great step towards a full understanding being adopted ` 
on this subject even to reach the stage of an international Conference, 
however partial the first results might be, as being an admission that 
some arrangement of some international kind is practicable. If the 
great majority of nations have been able to agree upon international 
regulations for the navigation of their ships at sea; if it has been found 
possible to codify international rules for the regulation of General. 
Average which was the work of your association ; when, as there, so 
here, all that is required is to give a general international form and 
sanction to rules which are practically similar in all states, and which 
are common to them all, and. to so connect them in one whole, there is 
surely ground to hope that there will not be much longer delay to carry 

- into effect an international agreement on a point on which it must be to 
‘the advantage of all nations to draw into closer connection with each 
other.—The Albany Law Journal. 


The Madras Aaw Yora, 
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ABETMENT OF TORTS. > La 

There is a very suprising paucity of authority on the question 
whether an abetment of a tort is itself an actionable wrong. ‘here 
is hardly any case in which it is at all discussed in detail. Perhaps 
“having regard to the variety of actionable wrongs, it may not be 
possible to lay down an invariable rule as to whether abetment of a 
tort is itself a tort. Sir F. Pollock, in his Draft Civil Wrongs Bill 
for India does not seem to treat abetment of a wrong as a wrong, 
except where there is the relationship of master and servant, 
‘or principal and agent, either in general or with reference to the 
particular act, between the wrong doer and the person abetting 
(see sections 13, 14, 15). In section 15, no doubt, he provides in 
clause 2 that ‘‘ persons who agree to commit a wrong which is in 
fact committed in pursuance of that agreement are joint wrong— 
doers, even if the wrongful act is committed by, or under the 

- immediate authority of some or only one of those persons”. The 
latter portion of the clause would seem to suggest that abetment is 
sufficient to constitute the abettor a wrong-doer. We doubt, how- 
ever, whether the learned author meant to go so far; and the autho- 
‘pity he quotes, namely, Ganesh Sing v. kam, Raja 3. B. L. R., 44 
certainly does not lay down such a broad proposition. The real 
point decided in that case by the Judicial Committee was that 
every one who takes part in a joint wrong is responsible for the 
whole wrong and that the law will not apportion the tort ór the 
punishment for it amongst those who take ‘part in it. But it is 
clear that their Lordships meant to apply the rule only to one who 
actually took part in the commission of the tort, and not to one 
‘who merely abetted it, say by instigating it, or by helping in it with- 
out being present. Their Lordships say “ you have nothing to do, 
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but simply to see that in point of fact the parties accused were 
part of that common assembly which had, and executed, a common 
purpose of plundering this man’s house, and which bound ench and 
all to make compensation for the loss he has sustained by the demoli- 
tion and abstraction of his property”. Actual presence at the 
scene of the wrong may not be necessary to make a person a tort- _ 
feasor, for a number of individuals who plot a wrong may use 
some among the number as the actual perpetrators of the wrong. 
In such cases, the latter would be properly regarded as the agents 
of all, but unless the relationship of agent and principal could be said 

“to exi alt would be hardly right to say that a person who takes part 
in a conspiracy executes the wrong. lf Sir F. Pollock intended 
to lay down that an abettor always becomes a joint wrong-doer with 
reference to the wrong abetted by him whether the relationship 
of principal and agent exists or not, we have no doubt that he 
would have done so in much clearer language than he has used in 
S. 15 of the Bill, We are strengthened in this opinion by the fact 
that the author does not enunciate sucha broad rule in his text book. 
He merely lays down that when a person commands another to do 
a wrongful act, whether the latter be his agent or servant, and 
whether he employs him either generally or only to do,the parti- 
cular act, he isresponsible for the wrong ; because, in substance, it 
is he that commits the wrong, though he does so with the hand of 
another. He says, (p. 69. Torts) “ it scarce needs authority to show 
that a man is liable for wrongful acts which have been done accord- 
ing to. his express command or request, or which having been done 
on his account or for his benefit, he has adopted as his own.” 


Wherea person employs an agent or a servant to commit a tort, 
we think the act which he does is really one of instigation only, and 
that in strict legal language he is only an abettor. He cannot be said 
to do the act himself, not taking any part in the actual doing of it, 
These are cases, therefore, where the abettor is responsible. We may 
also add that where a person employs a contractor—an-independent 
contractor—to do a wrongful act or an act which cannot be done 
without the commission of a tort, it has been established beyond 
a doubt that he is liable for the tort of the contractor. In Ellis v. 
Sheffield Gas Consumers’ Company, 2 El.& Bl. 767, the Court 
observed, “it would be monstrous if the party causing another 
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to do a thing were exempted from liability for that act, merely 

` because there was a contract between him and the person imme- 
diately causing the act to be done.” In discussing, therefore, the 
question which is the subject of the present article, we may at once 
put on one side those cases, where a person expressly employs’ - | 
another to do an act, and that otheris his agent or servant or | 
subordinate, subject to his control. The question is where such is 
iot the case, where a person instigates another independent person 
to do a wrongful act, or helps him for the purpose without himself 
taking a part in doing the act, is he guilty of.a tort ? 

Let us first briefly glance at the authorities on the question. 
Addison in his work on Torts seems to lay down in very general las» 
guage that every instigation of a wrong is itself a wonge says, 
(p. 96. Torts) “For, every one who procures the violation of aright 
to be done by another is as responsible as if he did the act himself. 

“Thus in violation of a right to property, whether real or personal, or 
to personal security, he who procures the wrong to be done isa 
joint wrong-doer, and may be sued, either alone or jointly with the 
agent, for the wrong done. So if one person incites another to 
commit forgery or perjury or nuisance, or to bring a false charge 
or accusation and the accused party is acquitted of the charge, the 
instigator of the wrongful act is responsible for its injurious con- 
sequences. Thus where the mistress of a wine shop brought an 
action against the defendant for procuring a soldier and others to 
come with a man dressed in woman’s clothes, and there conduct 
themselves with Ingecency, and collect a crowd, and raise a cry 
‘of “bawdy house”, by reason whereof the mob threw stones; 
and broke the plaintiff's windows, and damaged and destroyed 
her furniture, it was held that the defendant was responsible for 
all the damage sustained by the plaintiff, although he did not him- 
Self appear on the scene, or join in the cry, Plunket v. Gilmore 
Fortescue 211.” Apparently this case, seems tosupport the view that 
an abetment is a wrong. 


But two other*cases referred to by Addison, namely, Coge v. 
Smith I, Lev. 119, and Fitzjohn v. Mackinder 9 O. B. N. S. 565, 
seem to us to rest on a different footing. Both of them were cases 
where the defendant set the Officers of Justice in motion against 
the plaintiffs, and it was found that the proceedings taken against 
the plaintiff were unjustifiable in the circumstances. It will be 
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observed that the acts of the Officers of Justice were not in them- 
selves tortious, because they were justified in proceeding against 
the plaintiffs by the information placed before them. They were 
not, therefore, cases of abetment of a tort, but cases where the- 
we procuring of an act, rightful in‘itself, is tortious, because for feasons 
of public policy the person doing the act is himself protected. 
We have also a similar case where the instigation of an act, not 
wrongful in itself, may be wrongful. Thus maliciously inducing 
another not to enter into a contract with a person is wrongful,. 
though the person instigated does no wrong in abstaining from 
entering into thes contract, for no one is bound to enter into con~- 
tracts with others (see Flood v. Jackson 0. A. (1895) 20. B. 21. Sir | 
F. Polltweclasses this under miscellaneous wrongs which may be- 
described as malicious interference with rights (see page 578, note- 
to S. 43). These are not really cases of abetmené of torts. In 
another case Upton v. Greenlies, the Court observed “it is not 
| necessary that the relation of principal and agent, in the sense of 
one commanding and the other obeying, should exist in order to 
make one responsible for the tortious act of another. It is enough 
if it be shown to have been by his procurement and with his assent. 
The cases where the liability of one for the wrongful act of 
another has turned upon the relation of principal and agent are- 
quite consistent with the party’s liability irrespective of any such 
relation ; as :—if I agree with a builder to build me a house accord- 
ing to a certain plan, he would be an independent contractor, and 
1 should not be liable to strangers for any wrongful act unnecessarily 
done by him in the performance of his work ; but clearly I would 
be jointly liable with him for a trespass cn the land, if it turned out 
_ that I had no rightto build upon it.” Notwithstanding the generality 
of the language, the case was only one of the employment of a con- 
tractor, On the other hand in Barker v. Braham, 2 W. Bl. 866 it 
is observed “now there being no accessories in trespass, Co. Litt.. 
57, the attorney must either be guilty as a principal or not ab all;. 
and it is held that'a trespasser may be not only he who does the- 
act, but who commands it, or procures it to be done, or who assents- 
afterwards.” It is difficult to agree with the above reasoning ;. 
because there are no accessories, therefore we are told that acces-- 
sories are liable as principals. But perhaps the latter portion of 
the sentences is confined to cases of an actual command to an agent or 
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servant. In Coke on Littleton 180. B, we find the following. “If A; 
` disseise one to the use of B, who knoweth not of it, and B, assent to 
it, in this case till the’ agreement A was tenant of the land, and- 
after the agreement B is tenant of the land; but both of them be 
disseisors for omnis ratihabitio retrotrihitur et mandato equiparatur, 
and it is worthie of the observation, and implied also in the latter 
&c., that seeing co-adjutors, couusellors, commanders &c. are all 
disseisors; that albeit the disseisor which is tenant dieth, yet the 
assise lieth against the’ coadjutor, commander, des, and the tenant 
of the land though he be no disseisor.” Several cases from the year 
—books are quoted in support of the statement, the latent OT 
which would seem to show that a mere counsellor may be answerable 
for the tort to which the counsel relates. In Flood v. Jackson C: A. 
(1895) 2 Q. B. 21, one of the Lords Justices observed “ Is there any, 
principle of law upon which, if a person be injured by the malicious 
inducement of a refusal to employ: him, that person’s right to a 
` remedy in damages against the malicious intruder can be held to 
depend upon the injury being accompanied or inflicted through a 
breach of contract between him and the party so induced? I cannot 
.think that there is any such principle.” ~ 

In Lumley v. Gye, 2 Bl. & Bl., 216, Crompton J. observed :— 
“ Suppose a trader with a malicious intent to ruin a rival trader 
goes to a banker or other party who owes money to his rival, 
and begs him not to pay the money which he owes him, and 
by that means ruins or greatly prejudices him, F am, by no. 
means, prepared to say that an action could not be maintained 
against him.” The language of Erle, J. ‘is still wider. “The 
class of cases referred to rests upon the principle that the pro- 
curement of the violation of the right is a cause of action, 
and that when the principle is applied to 4 violation of a right 
arising upon a contract of hiring; the nature of tho service 
contracted for is inmaterial. It is clear that the procurement of 
the violation of the right is a cause of action in all instances, 


whether the violation is an actionable wrong as in the-violation of a 
right to property whether real or personal, or to personal security. 
He who procures the wrong is a joint wrong-doer, and may be sued 
either alone or jointly with the agent in the appropriate action for 
the wrong complained of.” But these observations were not neces- 
sary for the decision of the case. In Kasheenath Koer v. Debi Kristo 
Ramdnooj Doss, 16 W. R, 240; Paul, J. observes “In actions of 
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wrong not oily those who commit the wrong are liable, but those 
“who abetted the tortious acts are equally, liable. So even if we 
accepted the story related by Kasheenath, he would be a jofnt tort- 
feasor with Modhoo Thawkore.” The abetment in the particular 
case was by the payment of money to help the commission of the 
tortious act.” We have thus in the decided cases general obser- 
vations and obiter dicta of eminent j udges tending to show that an 
abetment of a wrong is wrongful. But there have been, however, 
few cases actualby deciding the question. 
mama, Let us now examine the matter for a while on principle. The 
Law OMberts is a part of the law of obligations or rights against par- 
ticular persons like the Law of Contracts. But there is one important 
difference between Contracts and Torts. Ina contract there is an 
antecedent right against a particular person arising out of an agree- 
ment between two parties, and the wrong consists in the violation of - 
that right ; while torts, on the other hand, excepting those relating 
to negligence and some other instances, are violations of rights in 
rem. It is very doubtful whether, in contracts, a promisee can 
claim a right of action not only against the promisor who violases 
his right, but also against a person who instigates him to do so. 
The promisee never looked except to the promisor for the satisfac- 
tion of his right, and to give him a cause of action against an 
abettor of the breach of his contract would in substance be to 
convert a right in personam into a right im rem; for it would 
amount to saying that the promisee has not only a right against 
the promisor that he should fulfill his promise, but also a right 
against all the world that they should abstain from the violation 
of his right to have the promise fulfilled by the promisor. Sir 
F. Pollock apparently does not approve of this extension of the 
rights of a promisee (see p. 578. Torts). 16 has no doubt been held 
in England in a series of cases that instigating a party to a con- 
tract to break it is an actionable wrong, provided the instigation 
was the result of actual malice. With the greatest respect for the 
eminent judges who have so decided, we must confess to some mis- 
givings both as to the soundness and expediency of such an exten- 
sion of rights ew-contructw: But the abetment.of a tort in many 
cases seems to us to be a very different kind of thing. It is as 
already observed, the violation of aright in rem. The actions which 
constitute torts are in many cases also crimes, and in a criminal 
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court an abettor of, the ach is, punishable.. Why should not the 
abettor be also civilly: liable? In the case of. torts affecting the 
person, vr-reputation, or personal relations in the family, or estate 
generally, the wrong is generally speaking wilful or wanton in that 
the act is intended to do harn, -or “being one evidently likely to 
cause harm, it is done with reckless indifference to what.may 
befall by reason of it.’ Hither’ there is ‘deliberate injury, or 
there is something like’ self-seeking indulgencé or contempt of 
other men’s rights. Is there any reason fhen for holding that the 
abettors of such acts should not be liable for the acts which 
they abet? To our mind there is no such reason. These; To 
doubt, one difference between the law of abetment in civil and 
criminal law. In the latter, abetment is punishable, even though 
the act abetted is not ‘actually: committed. But in the former the 


act abetted by him ‘is s actually done: it may, perhaps, be urged 
that in torts, we look only at the immediate cause of an injury. 


and not at the cause of' the cause of it, that in other words the 
abettor is too capers connected wibi the injury to be held respon- 


consequence is not known to Tavë been intended or foreseen by the 
actor. If proof of that be forthcoming, whether the consequence 
was immediate or not, does not matter. That which a man actually 
foresees is to him at all events natural and probable.” Ha hypothesi 
an abettor cannot plead that he did not intend the act hẹ- abets, 
- and he cannot, therefore, rely on the rule of remoteness of damage. 


There may be cases,- no doubt, where the person abetted 
instead of doing the act himself may instigate another to do it, and 
the question may then arise whether the original abettor is not too 
remotely connected with the final act to be held responsible for it. 
The answer to this may not be the same in all cases. If*he could 
have foreseen that the act would be done by ‘the actual doer of it, 
he would be” responsible ; otherwise he might not be. Or perhaps 
the rule may apply thata. person who does a wrongful thing is 
liable for all the natural consequences that flow from it, whether 
he could have foreseen them‘or not, and thus the abettor may be 
held to be liable -always whether the act is done by the person 


ee 
So Wee 
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whom he abetted, or by somebody whom the latter may instigate to 
do it. Ifan abetment of an act is considered so serious and so 
much of a menace to the public that it should be criminally” punish- 
able; we think there is no valid redson, why the abetment should - 
not-be held to bea civil wrong for which the abettor is WARIS in 
damages to the party wronged. 


We think that these observations‘will apply to ‘all torts affecting 
the person or reputation, personal roldtidds i inthe family, or estate 
generally, or wrongs to property whether personal or real. In cases 

f negligence and breach of absolute duties specially attached to 
Saar Cee of fixed property, or to the ownership and custody ` 
of dangerous things, ib may perhaps be doubtfyl whether abetment 
should be held to be wrongful. Such wrongs gre analogous to viola- 
tions of contractual rights. They were called wrongs quasi ex delicto 
in the Roman law and were distinguished from delicts strictly so call- 
ed. It may, perhaps, be said that in such pases the antecedent right 
which is infringed is one against the owner of the property, and to 
hold an abettor liable would be to convert a right in personam into ` 
a right in rem. But supposing this argument to be well founded, 
we do not think that it furnishes any reason why abetment of other 
. torts should not be held to be wrongful. There are two other pos- 
sible arguments against holding abetment of a wrong to be tortious 
which it is necessary to notice. First, it may be said that if abetment - 
is held to be wrongful, what the measure of the damages to be award- 
ed against an abettor is to be, is not easy to decide and that there 
should be a substantial difference between the doer of a tort and 
the person who abets it. We do not think that this argument is well- 
founded. A tort-feasor is not entitled to call upon the court to make. 
an accurate measurement of his wrong, and to fix the exact damages 


which he should be madé to pay, If the argument were sound, it `- 


would equally apply to joint tort-feasors, for all of them may-not be 

_ equally concerned in the wrong, and some of them may not profit by 
N it at all, while others may gain a substantial advantage. As observed 
by the Privy Council in Ganesh Singh v. Ram Raja,3 B. L. R., 44 in 

a criminal matter punishment may be apportioned, but in a matter of 
this description, where the plaintiff is to be compensated for the loss 
he has sustained, the law does not allow men to apportion their 
wrong, and does not apportion it for them * * * * * * * 
“If the matter were to be disposed of in a criminal proceeding 


PART VIL. | THE MADRAS LAW JOURNAL. 268 


we eae 


be taken into account, but-here in 4 civil proceeding to obtain a 
compengation for the loss the plaintiff sustained by the transaction 
for which all who joined it are responsible in the eye of the law, we 
have only to see that in point of fact all the parties are liable, Wa 
think there can be no injustice in making a person who instigates 
a battery equally liable with. the person actually guilty of the bat- 
‘tery for the whole damage caused by the wrongful act. It may 
sometimes be that a -person may instigate another ‘in insolvent 
“circumstances to commit a tort. There are strong reasons why} in 
such a case the abettor should be responsible for the whole dg pase 
In a case like trespass or conversion where the actualfort-feasor 
gains a substantial advantage by taking possession of the property, 
and the abettor does not, it y seem hard that the abettor 
should be held liable or Ths whole damage. But suppose instead 
of being an abettor, hs actually took part in the trespass, but never 
obtained joint possesion with his co-tort-feasor, could he in this 
case also plead Yon-liability for the whole damage? We think 
there are substaytia] reasons for holding an abettor responsible 
for all the damg ges flowing from acts that he abets. The other 
argument We 1éforred to is that in the case of some torts, as in the 
case of wrong. affecting property, there may hardly be any inten- 
mon to do YAjury to another, and that it is not right that a person 
< helping an unintentional injury should be held liable, although 
the gMidividual actually doing the injury may be guilty of a tort. 
his argument again, we think, is not souad. There is really no 
‘distinction in moral culpability ‘between the person who does the 
act and the person who abets it; moreover, in instigation, there 
must be a certain amount of intention always present. We think 
the safer rule is to hold that in all such cases, the abetment of a 
wrong is itself wrongful. - 









` 


We must for the present allow the subject to rest here. The 
question is both difficult and complicated, and the object of the 
article is to incite inquiry, and not to furnish a categorical solution 
of the question. | 
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LIBERTY OF THE SUBJECT—HABEAS CORPUS. 


On the Ist of June last, an application was made by a Brahmin to 
theHigh Court of Calcutta, fora writ of Habeas Corpus, dirécted to 
is father-in-law, to produce his wife, a minor who had not attained 
‘puberty alleged to be in-illegal custody. The Court held that the 
husband of a Hindu girl-wife had no legal right to her custody until 
she attained puberty, and semble, that; even if he had such legal 
right, the Court would not, having regard to the principles laid 
down for the determination of the appointment offguardians in Act 
anana. TAA give him the custody ; Re Mrinalini Nabi. (1) 
This"@ase raises an interesting and difficult question upon the 
Liberty of the Subject, and we propose to consider the matter. 
“The Liberty of the Subject has-always been considered a question 
of the gravest importance in England and ngone man, either there or 
here, can be kept in illegal custody for a single minute” (2). The 
foundation of the personal liberty of Hngligmen is the Magna 
Charta, and the most’efficacious remedy for viol? tion thereof ıs the ` 
“writ of Habeas Oorpus, which existed at comngon law, and was 
taken legislative cognizance of by 31 Car II © 2. In India, in the: 
"days of the Supreme Court, the Presidency Tow§$ enjoyed the 
same right of personal freedom, but in the Mofussil t#® Tight was 
denied, except to British Subjects, and to natives wh Were por- - 
sonally subject to the jurisdiction of the Court. The writtjs coeval 
with the establishment of the Supreme Courts in the three & 
Presidencies in 1774, 1800 and 1823 :espectively. The origin o 
the jurisdiction to issue this writ was referrible in Bengal to S. 4 
of the -Charter, and in Madras and Bombay to Ss. 8 and 10 res- 
pectively of their charters which gave the judges severally the 
power possessed by judges of the King’s Bench in England, amongst 
-which the power to issue the Writ at Common Law was held to be’ 
included within the meaning of the Charters (8). The writ does not 
appear ever to have been based on tho statute of Charles IT. itself A) 
It was accordingly decided in the earliest cases that the judges 










(1) See “ Englishman” of June Ist and 9th. (2) Per Wells J in Re Eldred 1865 

1 Hyde 178. > 
(8) R. v. Warren Hastings, 1775. Hyde's Notes: Morton 206; R. v. Ram Govind 
Mitter, 1781 Ib, 210; Re Henrietta Browne, 1792, Chamb Notes Morton 212 n ; 
Re Justices of Bombay, 1829 : i! Knapp 1 arguendo; Minutes of Ruan, C.J. and 
Gray C.J. to Board of Control, 1830. See Vol. VI of Papers &c. on Indian Affairs 
_ 281, 85, 85 printed 1831 ; and Q. v. Amir Khan, 1870, 6 B, L. R., 393. See case dated 
9 Jan 1775 cited, arguendo, in 1 Knapp 1; Re Maharanee of Lahore, 1848, Tayi 428 
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severally possessed the power to issue the writ, but that the Sup- 
reme Court, as such, had nct; (5) but notwiths tanding the denial 
of the jnrisdiction of the Ccurt, all the Judges fraguently took part 
in the proceedings subsegrent to the issue of the writ (6), till it 
became the common practize to apply toa single Judge for the 
writ at vacation, and to the Court in Term (7). 








+ The Supreme Courts have power to issue the writ directed to 
persons resident within the Presidency Towns, wherein they had a 
general jurisdiction, (3) and in R v. Monisse, 1810 1 Str. 415, it 
issued against the titular Nabob of the: Carnatic. The English 
law as tc personal liberty prevailed therein as to all its iments, 
(9) including alien natives (10). In the Mofussil several attempts 
were made to run the writ3 even in cases of persons not British 
subjects, nor subject in any way to the jurisdiction of the Supreme 
Courts (11), but it was ultimately laid down that the Supreme: 
Courts had jurisdiction to grant the writ directed there only in the 
case of British subjects, or ratives personally subject to their juris- 
diction by inhabitancy or or other ‘grounds recognized under their 
charters, e. g, service with the Hast India Company or, with 
British subjects: (12) or in the case of abetments of illegal arrest 
within the Presidency Town, by natives not otherwise subject, 
(13) but not in respect of natives not so subject, (14) nor of jailors 
or Officers of Native Courts as such, (15) nor of natives imprisoned 
either under the authority of a Native Court Martial, (16) or of the 
native courts of the E. I. Cc. generally (17). 


The object of the writ is to provide, by summary process, 
against illegal detention agcinst the will of the person detained. 
In the case of persons sut juris, when such detention is made out, 
the person is set at liberty: but in cases of persons alieni juris, a ` 
further question arises as so the future custody of the person 





per. Peel C.J. (5) R. v. Warren Hastizgs ; Rv. Ramgovind Mitter ; Re Henrietta Browne, 
supra. (6) See Note by Hyde I to K. v. Itamgovind Mitter, supra. (7) Morton 212 n 
(7) Re Justices of Bombay, 18291 Knapp 1. (4) Re Maharanee of Lahore, supra. (10) 
kv. Monisse supra. (Carnatic subjscts) ; Q v. Le Geyt 1843 (Cutch subject); Re 
Maharanee of Lahore, supra (11) See Cases cited in Re Justices of Bombay, supra. 
arguenda, (12) Re Muddosoodden Sardel, 1815 Mor. Dig II p. 881; R v. Goculnauth 
Mullick, 1821 Morton 220; Re Justices of Bombay, 1829 supra; Rv. Shaikh Boodin, 
1846 Perry 0.0, 484; Re Muharanee of Lahore, 1848 supra; In re Foy, 1850, 1 Tayl 
and Bell 211 (18) Re Sreenauth Roy; 1840, Morton 226. (14) Re Justices of Bombay, 
supra; R v. Goculnduth Mullick, supra (15) Re Justices of Bombay, but see In re Foy 


pra. ; 
(16) R. v. Shaik Boodin supra (7) Re. Justices of Bombay; R. v. Shaik .Boodin 


Fa 
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confined, the question óf his own choice of residence being imma- 
terial, unless he hagrgrrived at a certain age entitling him to liberty 
of choice. In hose cases the court possesses a discretiow, which 
will be exergised according to the circumstances of each case (18). 
But the gurt only decides, upon Habeas Corpus, the question of 
legal of custody, and not the rights of guardianship (19). We 
1 first consider the case of persons alieni juris (1). 







European British Subjects :—In the case of such infants illegally 

f detained, the Court, in the exercise of its discretion, will follow cer- 
jain principles. It will pay proper regard, as well to the legal rights 
resis entitled to the custody, as to the welfare of the child. 
The father, if a proper person, cannot be deprived of his legal right 
‘tothe custody of his legitimate children of whatever age, even 
against a blameless mother (20). If the father has voluntarily made 
over his child to another, who has thereupon made a settlement in 
favor of the infant, (21) or if the futher is not a fit perso 1, by reason 

of apprehension of cruelty or immorality or other cause, his strict _ 
legal rights at common law wiil not be enforced, on the ground of the 
welfare of the infant (22). It may be a question now, however, 
whether the principle of Re Holmes is not to be taken as subject to 
some qualifications. Haviag regard to the tendency of later English - 
decisions to hold the ages of majority and of discretion’ not to be 
synchrnous, and to Indian statutes; it will probably be held at present 
that some limitation in reference to age must be placed to the 
paternal control of the child’s residence, or at all events, custody. 
By the Indian Penal Code, S. 361, the father or other guardian is 

- entitled to the custody of male infants till 14, and of female infants 
till 16, though the minority of such, under their personal law; (Act 

, IK of 1875), may continue. Itis true under act VILI of 1890, S. 17, 
the preference of an intelligent minor may, irrespective of any 
fixed age, be considered in the appointment ofaguardian. But the 
Act lays down principles applicable in swits for guardianship, and 
expressly saves (See S. 3) the powers of the High Court under the 

` _ charters, leaving it free to apply the rules of discretion then prevail- 








swpra; See In re Foy supra. (18) Re Holmes 1864, 1 Hyde 99; Hap. Intiazzoon 
1814, 2 Str.107; Re. Himnauth Bose, 1 Hyde 111. (19) Q v. Ogilvie, 1847, Tayl 
Rep 187; Q. v. Vaughan 1870 ; 5 B.L.R., 418, Re Thakormonee Dossee, 1864, 1 Hyde 176; 
Re Khatija Bibi, 18705 B. L. R. 557; R. v. Leggatt 1852, 18 Q. B. 781; Evp. Balaram 
1852, Perry O. C. 51 Re. Mrinalini supra. (20) Re Holmes supra (21) Q.v. Bezonji, 
1843, Perry O. C. 98, Q. v. Ogilvie supra at p. 140; Re Saithri I. L. R, 16 B, 307‘ 
(23) Re Holmes supra ; Re Carran 1864 ; 1 Hyde 143. 
|| . 
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ing in Habeas Corpus cases. Besides, considerations in the appoint- 
ment of guardians are not nacessarily, by analogy, the same in the 
case of the question of legal custody under Habeas Corpus. The only 
question here is one of lega- custody given temporarily, leaving 
the parties to settle the qu estion of guardianship by a regular 
suit; while in suits for guardianship the custody given by the 
Court is more or less permznent. It should be remembered also 
that S. 17 of the Act enact: that the rules laid down are to be 
taken ‘consistently with the law to which the minor is subject” 
(S. 17 (1). Therefore, there is nothing in ‘that Act to proni the 
High Court from giving the custody of infants to persons 1 

entitled, till they have passed the ages of`discretiðn accord- 


—_ 


ing to English law and tke Indian Penal Code. In the next . 


place having regard to tke trend of the recent cases, (23) it 
may be a further questim whether the legal rights of a 
father, though a proper person in thé sense of Re Holmes, 
will not give way to the alleged interest of the child in cases 
falling short of waiver of his rights or apprehended cruelty or 
immorality, eg, in cases of peverty and inability to maintain the 
present status of the child o> the considerations mentioned in Act 
VIII of 1890, S. 17 (2). Again, it may even be a question whether 
the Common Law right of tie father must not now give way to 
the rights of the mother undar Act VIII of 1890, S. 17 (4) But it 
is contended that to apply th2 Guardian Act in these cases would be 
to change the nature of a proceeding under Habeas Corpus toa 
veiled suit for guardianship, and would nullify the words of S. 17 
“ Consistently with the law -o which the minor is subject.” which 
implies “ consistently with tte personal law in India of the minor, 
other than the Act.” These remarks save those on S. 17, (4) ap- 
ply generally also to the cases of non-European British subjects. 
The case of Ay. Urilla 18-4 (24) in which the Madras Supreme 
Court refused to make over +o the father, who was a fit person, a 
school girl of 14, but left her free to go to a lover, is certainly a 
strange decision, and opposed to Ke Holmes and Re Carran supra. 
The law gives the custody cf illegitimate children to the mother, 
even as against the putative father, and if there is no property or 





` (23). Re Saithri, 1891, I. L. B. 16 307 ; and the recent Calcutta case reported 
in the “ Englishman ” of June 1st end 9th. 
(24) 2 Str. 88. 
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suit instituted, the Court on its Equity side cannot interfere with 
her ordinary legal custody (25). ` Bubifthe mother was not a pro- 
per person, the principle of Re Holmes and Re Carran would apply. 
The case of a mother’s tight in respect of illegitimate children is 
subject to the remarks made.on the rights of fathers to their legi- ` 
timate children as regards their age of control and welfare. In 
Exparte Intiazzoon, (26) the Court, imits discretion and on -the 
ground of the welfare ‘of the children, refused to make them over. 
“to her mother,, where it appeared she was a “ Moor woman ” of 
doubtful morals, where the children had property, and danger to 


Bere ee was imininent. The two last grounds seem hardly 
- sufficient according to the later Bombay and Calcutta Supreme 
Court rulings (27) to set aside legal rights. | 


'(2) Hindu Minors.—The cases upon the subject of the proper 
custody of Hindu Minors, both in the Supreme Court and in the. 
High Court, are not always consistent,'a result brought about by: 
the, application of the principles of Westminster Hall on Habeas 
Corpus, to Hindu life and social customs. In the majority of cases 
it has been held that the-Court will not, on Habeas Corpus, deprive _ 
a- Hindu father of his right under Hindu law to the‘custody of his, 
children of either sex during their minority—while under 16 years 
of age, that being the age of discretion under that law—irrespec- 
tive of the child’s own, desire, and notwithstanding its change of 
religion (28). In a few other cases it has been ruled that minority 
itself will not entitle the father to custody, but that if it appears: to 
the Court, on examining the child, that it has sufficient intelligence, 
and is of age to choose its own residence, it will be allowed -to 
follow its wishes, though it is: still a minor under the personal law 
(29). On principle the first class of cases appears’ to be right 
Considering that the nature of parental authority, under English 
law, in the case of European British subjects is different from that 
of. the Hindu father under Hindu law, oven his family, and that 
European minors are not subject to the same domestic control 





A (25) Q. v. Fletcher 1849, Perry O. C. 109, (26). 1814; 2 Str. 107, (27) Re 

_ Brijonath Bose Taylor 187°; Q. v. Nesbitt 1843, Perry O. C. 103; Re Culloor 
< Narainsawmy 1858, \.ayne’s Penal-Code note to S. 361. ( Madras case). ; 
(28) Re Brijonauth Bose, Tayl Rep., 189; Q v. Nesbitt, 1843 ; Re Culloor Narain- 

sawmy. 1858, supra; Re Himnauth Bose, 1864, 7 Hyde, 111; Q. v. Vaughan, 1870, 

5 B.L.R., 1418. (29) Madras Oase in Note by Perry, J., bo Q. v. Nesbitt, supra at 
page 107; Q. v. Ogilvie, 1847 supra; In re Wittoo, 1865, Mayne Note to- I. P.C., 8. 
361. J ii i 
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- as the Hindu minor, it does not follow that because in the case of 
the former a discretion may be allowed to children while under 
minority? it must also be so in the case of the latter. This was 
the meaning of Sir M. Wels in Re Himnauth Bose. It should. 
also be remembered that in these cases the alleged desire of the 
minor is the result of éxternal influences. Quære, whether the Penal 
Code, S. 361, does not affect the case of males up to 14, but see 
‘the above case, which was decided after the passing of the Code. 
If the father has done anything to forfeit his right, or if he is an 
unfit person, his rights will not ‘be enforced, (80), e.g., where he is 
addicted to immorality and has failed to provide a i tl a 
daughter before puberty, (31) but poverty, of the father is no 
reason for taking away his right. (32) f 

The mother of a Hinda illgitimate minor child is entitled to its 
custody, as against the putative father, where there are no apparent 
circumstances to control ker right (38). The question whether the 
principles of Act VIII of 1890 are applicable in Habeas Corpus pro- - 
ceedings was considered in Re Saithri, 1891, I..L. X., 16 B, 307 
and in the recent Calcutta case (34). In the former, the Court - 
held that the right of the mother of an illegitimate child wonld not 
be enforced, as she was a homeless pauper, and her application not 
bona fide, but alleged to 5e for an immoral object, and further that 
she was precluded from enforcement of her right, owing to having 
made the girl over to tha Missionaries eight years before, and that 
it would be detrimental to the girl, who would soon earn her living 
and desired to.do so, to make such an order, and that the true prin- 
ciple, under the HnglisE cases and Act VIII of 1890, was that the 
welfare of the girl, irrespective of age, is the main feature to be co.- 
sidered. Semble—A boy of 14 and a girl of 16 have a right to 
choose their residence. This case, in so far as it considers poverty 
of the mother and her -inability to preserve the status of the 
girl, and conversion. tọ Christianity as grounds of refusing the legal 
right, is not consistent with Q. v. Nesbitt, nor in its result with Re 
Bryonauth Bose, ke Julloor, Re Himnuuth Bose, Q. v. Vaughan, 
supra. The applicability of Act VIII of 1890 to the present ques- 
tion has been already considered. 





(30) Q. v. Nesbitt suma por Roper, C. J.; Re Himnauth Bose, supra; (81) R.v. 
Kistnama Naick, 1814, 2 Str, 81; (32) Q. v. Nesbitt supra per Roper ©. J. 
1 + (33) Rev. Nagappan. 1814, 2 Str. 91." (84) See. “ Englishman” of June 1st and 
9th. 
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(8). Mahomedan Minors.—According to Mahomedan law the 
mother is entitled to the custody of male children up to 7, and of 
females up to puberty, and the Court will, om Habeas corpus, give 
her the custody against the husband, or his execators where she 
acts bond fide, and no allegation is proved against her morality. (85) | 
As to rights of Mahomedan fathers and masters, saved bye certain 
statutes, see R. v. Monisse, 1810, 1 Str., 415. 


(4). Parsi minors :—A Parsi father has a right to the custody” ‘ 
of his child durtng infaney, against his father in-law and the child’s 
Z mother, and he caùnot be deprived of his right, according to Parsi 
Tawenad sage, by a sentence of divorce and deprivation of paber- 
, nal rights pronounced by a panchayet, or by conversion to Chris- 
tianity, ‘The Court will intefere with parental control in cases of 
immorality of the father, and separation from child for its pecuniary 
benefit. - Roper O. J. thought a betrothal by father would entail 
loss of paternal right to custody, but secus, Perry J. Desertion and 

. repudiation of wife and child by father was not. proved, but it was 
said by Roper C. J. that it would have amounted to a strong item . 
on the other side (86). 


We now’ pass to the case of married women. And (1) as.to 
European British wives. The case of the wife is quite different from 
that of the infant. ‘There the parent has a right to the custody of 
the child, and if it be of tender years, the Court will make an order 
for its restoration to him, but a husband has no such right at 
common law to the custody of his wife, and if she remains away, he 
must.suefor-restitution of conjugal rights (37). If a wife is detained 
by some person away from the husband, the Court on Habeas Corpus 
would not give him possession of her, but would set her free, (87) 
notwithstanding that he was in no way to blathe. Anda fortiori, 
where he has been guilty of cruelty, (38) or has separated under 
an agreement, (39) she will be simply released. The husband has 
no right to keep a wife in confinement, in prder to prevent her 
leaving him; (40) if he does so, the Court will on Habeas Corpus set 
her free. So also where he so detains her for an improper object, 








(85) Re Tayheb Ally 1865 2 Hyde, 163; Re Hosseinee Begum, 1881, I. L. R., 7, 
O, 434. 

(86) Q. v. Bezonji 1843, Perry O. C. 91. (87) R. v. Leggait 1852, 18 Q B. 781. 
See also R. v. Jackson [1891] 1 Q. B. 571 ; See Ew-parte Ralaram 1852: Perry O. C. 
516, (38)R. v. Brooke 1766, 4 Bur. 1991; R.v. Turlington 2 Tb. 1115. (39) R. v. 
Read 1758, 1 Bur. 542, R. v. Lister 1 str 478. (40) R. v Jackson supra over- ruling Re. 
Cochrane 1840,8 Dowe 630, 
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or after a separation deed (41}. ` He may, however, place a restraint 
on her, but not confine ‘her where she squanders. his property, goes 
into lewd company, (42) or is guilty of misconduct actual or appre- 
hended (43). Cruelty on the part of the husband, or a course of 
gross insults will entitle her to her liberty on the writ (44). . 

‘As to Hindu wives, it was held in Re Mrinalini Dabi, supra, 
that the father of a Hindu girl who had not attained puberty 
and never lived with the husband, was, by Hindu Law, entitled to her 
custody against the husband ; and that even if the husband had __ 
the right of custody, her walfare (loss of caste and doubt'as - 
' valid marriage) was to be considered under Act Viste 
§..17, and it required her tc remain with her father : and further, 
having regard to S. 12, that it would not be proper to deliver her 
to the husband. As regards wives who have lived with their hus- 
bands, but-have left them owing to the conversion of the latter 
to Christianity, ib was held in Madras in Lutchmee v. Ammal, 1851, 
Perry O. O. 518; that the wife of 15 must be made over to the 

husband, irrespective of her wishes, but the Bombay and Calcutta 
Courts, under these circumstances, refused in Exparte Balaram, 
1852, Pery O. ©. 516, ard In re Thakoormonee Dossee; 1864: 
1 Hyde 176, to make the custody over to the husband, but gave 
effect to the wishes of the wife. It seems, upon principle that 
rules applicable toan English wife, under the English law, regu- 
lating the rights of husband and wife, should not be extended to a 
- Hindu (or Mahomedan) wife, as there is a world of differetice 
between their relative domestic status as wives. Considering on 
the one hand, the comparative freedom-of an English: wife-under 
English law, and on the otaer, the position of -dependence of Indian 
women—a position not far removed from that of infants in this 
respect—it seems to.be on_y right, that for the purposes of Habeas 
Corpus, the Court should not treat them as upon the same footing, 
in the matter of choice of residence, but rather hold that the latter 
are- subject to controlin the same way as Hindu children, that 
their case and that of children are the same. So that when all 
the parties are Hindus, the legal rights of the husband, if a proper 
person, should prevail, and the wife be made over to him, if she 
had under Hindu law, atteined the proper age entitling the husband 
to her custody, irrespective of her wishes just as in the case of the 
minor and parent.: Where one party had become a Christian and 
(41) R. v. Lister supra. ` (42) Ibid. (48) R. v. Jackson ‘supra, (44) *Tbid, 
8 ; f : 
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was out-casted, it might bea question, under Hindu Law, whether 
the husband’s right to custody was not lost, and the wife should 
not be left in the custody of her father, if under age,*or set at 
liberty if she had attained majority, or the Court might hold that 
it would not in such a case give him the wife on the ground that he 
was not a “ proper” person, and leave her in her present custody 
or set her free as the case may be. : 
The husband of a Mahomedan wife has no right to her custody 
as against thé mother yntil she has attained puberty (45). In Re 
Mahin Bibi, 1874, 18 B. L. R, 160 the conflict was between the 
> kand and the father neither of whom had the legal custody, but 
the dictum that though the mother’s custody is illegal, that of the - 
husband is nót necessarily illegal, if it meant to lay down a rule 
generally, is open to the objection that in Habeas Corpus, if the 
legal custody of the minor is in one person, the actual custody of - 
the other is not legal, ie. not permitted by that law (46). 

The rules regarding infants would be applicable mutatis mut- 

andis, to lunatics pending lunacy, but such persons would be | 
` entitled to a discharge upon recovery of reason, unless he was a-. 
criminal lunatic (47). 

The rules regarding persons su: juris are clear. If their cus- 
tody is illegal, and against their consent, they will be discharged 
by this writ. ; . 

Detention in jail under Court process. A judgment debtor ' 
imprisoned by au execution creditor is entitled’ to be discharged 
by the writ, under Act VEI of 1859 Ss. 276-278, if the subsistence 
money is not paid in advance (48). A witness is entitled to be 
released if he is arrested on civil process while in Court and in 
going and returning, (49) unless there is want of bona fide belief 
that his attendance was required (50). : f 

Detention under order of Magistrate. “Where the warrant was 
informal and the imprisonment in excess of the jurisdiction of a 
Calcutta Magistrate the accused was released. In two cases the 
Supréme Court discharged European British subjects detained by 
Mofussil J. P’s on the ground of want of jurisdiction (52). 


3 





(45) Re Khatija, Bibi, 1870, 5 B. L. R., 557. (46) See Q v. Ogilvie, supra per 

Peel ©. J. (47) Re Wldred, 1865 1 Hyde 178. (48) Speyer v Janssen, 1865 Bourke 

0, O. 28. See other’ casas in the same Report. See also Q v. Shearwood, 1851, 2 Tayi 

and B 71. (49) Re Omritolall Dey, 1875, I, L. R., l 0, 78. (50) .TY. C. Dole y. 

. Piel, 1875,14 B. L. R., Ap. 13. (51) Q v. Hume, 1848, Tayl 368. (52) Q. v. Siddulph, 
1860,.1 Tayl and B507; Q v. Brooke, 1859, 2 Bone 158, 
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Detention uuder orders of the East Indian Companys Courts 
generally. The. Supreme Courts had no jurisdiction generally to 
issue theewrit to discharge persons confined in the Mofussil under 
the orders of the Native Couris, (53) unless in the.case of European 
British subjects or natives subject to their jurisdiction. (54) They 


had no jurisdiction to release a native sentenced by a Native Court , 


Martial, (55) but they discharged a European British subject sen- 
tenced by a British Court Martial held by a person who acted 
without jurisdiction, and when the sentenge was not confirmed as 
required by statute (56). ` a l 


A 


Detention under orders of Governor-General in Councak: Where 
a person is co.fined by such order under special statutes, the Court 
will not discharge the prisoner, though there is no warrant of com- 
mitment and the charge is not communicated to the prisoner, e. g. 
under 26 Geo. III O 16 S. 12 (57); or Reg: ILI of 1818 (58) ; or 
Reg. III of 1818, as extended by Acts XXXIV of 1850 (59) and III 
of 1858 (60). Butif the Governor-General has no power under 
statute or Charter to pass the order and it 18 illegal, the prisoner 
will be released under the writ (61) Vide in connection with subject 
Q v. Le Geyt, 1843 Perry O. C. 397. 


Although the commitmənt is good on the face of it, the Court 
- can inquire into its validity, if the authority committing to custody 
is inferior to it (62),’e. g.a Presidency Small Cause Court (68); a 
Presidency Magistrate (64) ; or a Mofussil Justice.of the Peace (65), 
but not where the authority is co-ordinate with or altogether inde- 
pendent of its jurisdiction (66). The Court will examine the order of 
detention of a British Mofussil Court Martial (67), but not, the 
order of the Govenor-General in Council, though there is no warrant 
of commitment’ (68), unlese the order is based neither on Statute 
nor Court. E l g 





(58) Re Justices-of Bombay, 1329, 1 Knapp 1; Rv. Shaikh Boodin, 1846, Perry. 


O. 0. 434, In re Foy, 1850, 1 Tay. and B 219. (54) In re Foy, supra. See Q v. 
Siddulph; Q v. Brooke, supra. (55) Rv Shaikh Boodin, supra. Mark Porrett’s Case 
1844; Perry O. C. 434. 


(57) R v. Qordon, 1791, Mor Dig. IL 277. (58) Re Maharanee of Lahore, 1848, 
Tayl. 428. (59) Re Tuckut Roy, 1858, 1 Bone 354. (60) Re Ameer Khan, 1870, 6 B 
and R 392, (61) Rv. Symons, 1814, 2 Str. 98. (62) Re Omritolall Dey, 1875, 1. L. Ry 
- 1 Gal. 78. (68) Ibid. (64)-Qv. Hume, supra, (65) Q v.. Siddulph; Q v. Brookes, 
supra. (66) Re Omirtolall Dey, supra. (67) Porrett.s case, supra. (68) King v. Gordon ; 
Q v. Le Geyt, Ré Maharanee -of Lahore; Re Tuckut Roy, supra. - (69; R v. Symons, a 
Str. 93, -> : fs agi been 


aD 
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. The return to the writ is conclusive (70); and even.if there 
was no appeal formerly (71); the order, if passed under 0. P. ©. 
5; 491, is appealable (72). a 

: The jurisdiction of the Supreme Court passed by their Charters 
to oe High ‘Courts (73), including the power to issue the writ to: the 
Mofussil. But by Cr. P. C. 1872 S. 82, the jurisdiction was limited 
to the Presidency Towns, and by 8. 81 an analogous authority 
extending throughout the territorial limits of their jurisdiction, 
avas given., By. Act X of 1875 S. 148, however, the former juris- 
diction within the Presidency Town was taken away in the cases 


speexied in the Section. The original jurisdiction was therefore , 


curtailed To this extent, but remained in cases not within S. 148. 
This Section, except clause (a), has been re-enacted, verbatim, in the’ 
Criminal Procedure Code 1882 S, 491, which does not however 
affect the residual jurisdiction, saved under Act X of 1875. The 
right of European British subjects unlawfully detained, to apply to - 


. . the High Court, is provided for by S. 456. 


Both in the Presidency Towns and in the Mofussil, the Code 

. of 1882 gives also a limited jurisdiction to Magistrates (Vide 

$s, 100, 531), in certain cases when persons are illegally detained. 
E. H. MONNIER. 


a NOTES OF INDIAN ‘CASES. 


“ Hira Lal v. Saheb Jan, I. L. R., 18 A, 107. “The rule that an‘ 


áccused person is incompetent to give evideñce in the case is beginning 
to be regarded with disfavour; Several statutory exceptions have been 
made. The Evidence in Criminal Cases Bill recently introduced into 
Parliament in England if passed into law, will make the exception the 
rule, In this country there is vested in the Court the power to question 
the -accused for the purpose of enabling him to explain the evidence 
against him. The Section of the Criminal Procedure Code dealing with 
maintenance does not belong to the depariment of criminal law proper, 
There is no reason, therefore, to apply the rule which now obtains in 
` criminal cases that an accused.person is ineligible to give evidence on 
his own behalf. 

-Ghulam Kadir Khan v. Mitsakim Khan, I.L.R., 18 A, 109. 5. 85 
of the Transfer of Property Act has received a very extended interpre- 





: (70). Qv. Vaughan, ‘supra. but see Contra, Re Khatija Bibi, supra. (71) Re, 
Ameer Khan, supra. (72) Re Narronda, 1890, I. L. R., 14 Bom. 555. 09), Re 
Ameer Khan; Re Saithri, supra, A 


x 
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tation fromthe. Allahabad High Court.- It seems to us to be merely 

a rule of procedure which doée not affect the validity of decrees obtained 
in contravention of it. An objection as to non-joinder of parties cannot 
be taken for the first time in appeal. See S. 84 Civil Procedure Code, 
Rajnarain Bose. v. The Universal Life Assurance Oo. I. L. R., 7 O. 594. 
We do not think 9. 85 overrides the provisions of 8.34 of the Pro- 
cedure Code, That Section merely lays down that all person’ inter- 
ested in the mortgage property are necessary parties to a mortgage 
suit, just as other provisions of law lay down that in a suit by one | 
co-sharer of property for rent ‘other co-shafers are necessary parties, 
or thatin an ae relating to partner-ship all the partners are neces- „ø 
sary parties. ` S. 834 of the Civil Procedure Code treats the nissin to 
take the objection as to non-joinder as a waiver. 


Ganga Prasad v. Chunni Lal, I.L.R. I8 A, 113, The Allahabad 
High Court stands alone in holding that the word “ property” in the 
Transfer of Property Act is used to denote the actual physical object 
but not an interest in property. From this it follows that a sub-mort- 
gagee cannot obtain a decree for sale but can only obtain a money decree 
and attach in execution the mortgage interest ‘of his mortgagor. We . 
think this view is untenable. The decision in Mata Din Kasodhan v. 
Kazim Husain, I. L, R., 13 A, 432 has been dissented from in Madras.. 
It seems to us that a mortgagee of a mortgage interest is entitled to bring 
a suit for sale of the interest mortgaged to him. 


Jawahir Singh v. Debi Singh, I. L. Ri, 18 A, us. An appeal 
was erroneously lenen for default. Blair and Burkitt, J.J. hold that 
no appeal lay from an arder refusing an application to restore the 
case to the file, under S. €88 Cl. 27. We think this decision is question- 
able.” It has been held that where an appeal was entertained without 
jurisdiction a second appeal would lie to the High Court to set aside the 
decision on appeal. And by parity of reasoning we are inclined to think 
that an appeal lay from the order refusing to restore a case dismissed 
for default. 


Jino v. Manon, I. L. R.,.18 A, 125. We are glad to find that the 
Allahabad court has dissented from the ruling of Muthusam: Iyer and 
Shephard J.J. in Iyyappa v. Ramalakshmamma, I. L. R., 13 M, 549. We 
have pointed out in 1 M, L. J, 152 the misconception as regards the 
suppossed rule against inconsistent claims or pleas. ` 


Salima Bibi v. Sheikh Muhammmad, I. L. R., 18 A, 131. Chief 
Justice Edge and Burki-t J. hold that an aċtion by several plaintiffs, one 
of whom was the asignee of a share of the property from the other 
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plaintiffs was bad for misjoinder. If the prayer of the plaintiffs was 
several, some of them claiming possession of a part and the others 
the remainder of the property, there can be no doubt that ¢he suit 
is bad for misjoinder and the course followed of asking the plaintiffs to 
elect which of them will proceed, has the support of Sanders v, Wildsmith, 
1893 I Q B, 771, But if the plaintiffs sued merely for the recovery of 
the whole property, we doubt, whether the suit is liable to any exception. 
The first two plaintiffs were theoriginal owners. Assuming the definition ` 
of the phrase ‘ cause of action’ to be correct it would be unnecessary to 
consider the truth or validtty of the assignment ; for the first two plain- 
a> who were the original owncrs consented to join the 3rd plaintiff’ 
along with them and the defendant was bound to deliver the property 
to the’ first two or all of them. Their Lordships held that several co- 


. sharers claiming under the same title can bring one suit, The difference i 


in the case, that the third plaintiff was an assignee of a share from the 
other plaintiffs cannot affect the principle, 


Shirin Begam v, Agha Ali Khan, I, L. R,, 18-A, 141, Thereis no 


„doubt that S, 11, Civil Procedure Code, refers only to cases of irregu- 


larity in publishing or conducting the sale, Where a sale is held illega 
for other reasons, that section has no application, But the Court has 
the power to set aside the sale or declare it void, We fail to see why 


, the Court should have been so technical as to confine the party to the 


language of the section and refuse the relief prayed ; see the cases 
noted’ sane S, 811 O'Kinealy’s Code, 


SUMMARY OF RECENT CASES. 
Mortgage— Redemption order — Default mistake — Extension of time. 
Collinson v. J effery, (1896, I Ch. D. 644 per Kekewich J.) 


In a redemption suit the order generally is “ In default of payment . 
within. . . . this action do thenceforth stand dismissed with costs.” 
When such an order is made and the time limited is allowed to pass 
without payment, it is not the practice to say that the action is dead 
after the expiration of such time, for it is necessary to make a further 
application in order to obtain the absolute dismissal of the action. The 
action is only comatose; it is moribund; but a final stroke is required 
to effect death. There is another form of the order sometimes available 


‘when extreme severity is required—namely “ In default of payment the 


action does stand dismissed without further order.”—when on the expiry 
of the time limited, the action, is considered dead. 


Vide Transfer of Propriety Act 8. 92, 
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The plaintif mortgagor pt an order for payment of the mortgage 
money in Court, which said ‘ that in default of payment within two 
months rom this order the aczion be dismissed with costs’. The plain- 
tiff and his solicitor being under a mistaken impression that. the two 
months began to run not from the date of the order being pronounced, 
but fiom its being passed and entered, did not pay the money within 
the two months but tendered -t immediately after :— 


Held, that, notwithstanding the expiration of the two months, the 
action was not dead, but that she Court had jurisdiction at the instance 
of the plaintiff, to oxtend the time limited bý the order so as to include 
the actual date of payment, but that as this was only an indulgence 
granted to the plaintiff, he mast pay the defendants’ costs gf the Appli- 
cation. : 





Mortgagee taking possession—Sia months’ notice, 
_ Bovill v- Endle, (186, I Ch. D. 648, per Kekewich J.) 


Where there is no term fixed in a mortgage and the mortgagor | 
wishes to redeem, the mortgagee has an equitable right of-insisting on 
“six month’s interest or six menth’s notice. 

But if the mortgagee has himself demanded payment of the debt, or 
has taken any steps to compel- payment of it, no notice by the mortgagor, - 
and no payment of interest in lieu of notice is required whether the 
term, if any, fixed for redemption in the mortgage deed has expired or 
not. 


Smith v. Smith (1891) :3°Ch. 550.. Letts. v. Hutchins, L. R. 13, 
Eq. 176. 

Entry into possession of the mortgaged property by the mortgagee 
is in effect a demand for payment, and the rule stated above applies 
when the mortgagee makes sach entry. 





o 


‘Tes judicata. . 


Shoe Machinery Company v. Cultan, [1896, 1 Ch. 667 per 
Romer J.] 


The general rule of res pudiċata -is that no Court shall try any suit 
or issue which has been previously heard and decided directly and sub- 
stantially by a Court competent to try ‘such subsequent suit or issue. . 
Under this rule all grounds of defence which the defendant in a suit might 
or ought to have made in arswer to the plaintiff's claim, whether based 
upon the same cause of actior as that of the plaintiff or otherwise, are coy- 
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sidered to be matter directly and substantially in issue, and such grounds 
cannot be enquired into in any subsequent suit as being res judicata. 

Romer J., has decided in this case that the rule applies wlfether or 
not thé defendant was aware, at the time of the institution of the first 
suit, of the ground of defence subsequently raised. | 


The plaintiff a patentee claimed damages for an infringement and an 
injunction, and the defendant denied the infringement, He also denied 
the validity of the patent, alleging, amongst other things, that it had 
been anticipated by certain specifications. The Court upheld the validity 
of the patent but granted no injunction or damages on the ground 

had po infringement was proved. The patentee brought a second suit 
against th®8ame defendant fors similar infringement and the defendant 
again denied the validity of the patent, alleging that it had been antici- 
pated by certain specifications, which were not known to him until after 
the judgment in the first action and which consequently were not then 
put by him before the Court. 


Held (by Romer J.) That the validity of the patent’ was res judicata, 
Per Ouriam “ He cannot be allowed to put part of his case, or to put his 
‘ casein an incomplete manner. He is bound, when that question is raised, 
` tosearch and find ont all that he intends to rely upon: in support of his 
contention that the patent is invalid.” 


Practice—Judyment by consent—Mistake 
Ainsworth v. Wilding, [1896, I Ch., D., 673, per Romer J.] 


After a judgment has beén passed and entered, the Court that 
passed it cannot set it aside except in a fresh action brought fur the pur- 
pose unless, (1) there has been a clerical error or an accidental slip in 
the judgment as drawn up—in which case the Court has power to 
rectify it ander order XXVIII, v. 11 Judicature Act (2). The Court finds 
that the judgment as drawn up does notccorrectly state what the Court 
actually decided and intended, .: Even in these cases the Court will not 
interfere on motion unless the ground relied on is apparent on the record 
and does not require to be proved by fresh and conflicting evidence. ’ 


Semble, these rules do not apply to cases of interlocutory orders and ` 
to cases of final decrees where both parties agree, vide S. 206, of the 
Civil Procedure Code, Act XV, of 1882. 


In this case a “judgment was given by consent of all the parties, 
After the judgment was entered, one of the parties applied to set it aside 
-ou the ground that the consent upon which the judgment was based, 


` 


` 
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was given under a" mistake on the ‘part of the applicant: ‘The other 
party opposed and: contended that the Court had not jurisdiction. 


Held by Romar ‘J. "That thè Court cannot interfere on motion. 


Restraint of Walle Data gra 
` Dubowski and Sons v. Goldstein, [1896, I. Q. B. D, 479, C. A.] 


The only test of the validity of an agreement in restraint of trade; 
—according to the decisions of the present day—is whether or not such. 
an agreement is reasonably necessary for thé protection of the person. 


with whom it is made. 
oe 


The plaintiffs carried on the business of day men $ a certain 

` part of London and the defendant had been taken into their employment ` 
under a deed of agreement which contained a stipulation to the effect 
that he (the defendant) would not during the continuance of his service; 
or thereafter, serve or solicit or in any way interfere with any of the 
customers who should at any time be served by or then belonging to 
the es in the said business. With respect. to this agreement it 

was held, E 

(1). (Unanimously by the Court of appeal) thatit was ENEE to 
the particular locality of London where the, plaintiffs were carrying on 
business and so was not void on the ground that it was unlimited in 
extent. 

(2). By Lord Esher, M. R. and Lopes, J. That the stipulation was 
severable and was good with regard to customers of the plaintiffs who 
were such while the defendant was in their service. 

l (3). By Rigby, J. That the whole stipulation was good both 
with regard to the above mentioned customers and to others also who 
became such after the defendant left the service of the plaintiff, ' 


For the Indian Law on the subject vide S. 27 Indian Contract Act, 


Trustee—Oestuiquetryst— Breach of Trust--Contribution — Indemnity. 
Chillingworth v. Chambers [1896, I, Ch. D. 685, 0. A.] 
* In cases of breaches of trust the following rules regulate the rights 
and liabilities of trustees not only as between each other but algo as 
between themselves and the beneficiaries. P 
(1). A costuiquetrust cannot make a “trustee liable for losseg 
occasioned to him by a breach of trust which, that cestuiquetrust, has. - 


authorised and consented to. 
: 4 - 
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-(2). Where a cestuiquetrust induces a trustee to commit a breach 
of the trust for his own benefit and onjoys that benefit, the trustee com- 
mitting the breach of trust has a right to be indemnified for any loss that 
he may sustain, by the cestuiquetrust who concurred in the breach and: to 
the extent of his interest in the trust property and not merely to the 
extent of the benefit that he might have received by the breach. 

(8). As between two defaulting irustces who are in parid elicto 
the one who has made good a loss occasioned by the breach 
of trust for-which the two are jointly and severally liable may obtain 
contribution to that loss from the other. 

Difficulties often arises in the application of these principles 
and a confligt as between them if one of the trustees happen to be a 
cestuiquetrust also. The plaintiff and the defendant were co-trustees 
of a trust for the benefit of five beneficiaries one of whom was 
the plaintiff’s wife. With the object of getting a high rate of in- 
terest for his wife and for himself subsequently if he survived her, 
the plaintiff, with the co-operation of the defendant invested some 
of the trust property in certain unauthorized funds; and this finally 
resulted in a loss to the trust estate. The plaintiff’s wifo died in the 
meanwhile and the plaintifi succeeded to her estate in the trust as 
one of the beneficiaries therein. Of the unauthorized investments mado 
by the trustees, some were made during the life time of the plaintiff's 
wife and some after her death. ‘The whole of the loss to the trust was 
re-couped out of the interest of the plaintiff in the trust estate. He now 
sued for contribution from the defendant his co-trustec. Held, the Court 
of Appeal confirming the decision of North J, that in a case of conflict 
like this the 3rd rule abovestated does not come into operation unless 
the abetting cestinquetrust has re-couped a loss over and above his 
share in the trust property and that as in the present case the plaintiff 
had still some of the trust estate left for himself, his suit ought to be 
dismissed. s 


Trade name— Right in name—T'endency to deceive. 

Frank Reddaway & Co. v. Benham & Coe[1895, A.C. 199.] 

The plaintiffs had for a long time been selling belting of a particular 
quality under the name of “camel hair belting” in the market. The 
defendants also mannfactured belting of camel’s hair and began to sell 
their belting also under the name of “camel hair belting” The plain- 
tiff sued for an injunction preventing the defendants from using the 
expression they had all along been using. The case was originally 
tried before a single Judge with a jury, and the jury found upon the 


, 
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_ facts, that the words “camel hair belting ” had, apart from its natural 
meaning, acquired a secondary signification in connection with belting, 
that theye did not convey to persons dealing in belting the idea that it 
was made of camel’s hair, but that it was belting manufactured by the 
plaintiffs. They also found that the effect of using the words in the 
manner in which they were used by the defendants would be to lead 
purchasers to believe that they were obtaining goods manufactured by 
the ‘plaintiff and that the defendants were well aware of this effect. 

` Upon these facts the Court of Appeal. [1895, 1.Q. B. 286] refused to 
grant the injunction. But the House of Lords reversing the decision of 
the Court of Appeal -held that the plaintiffs were entitled to an injune- 
tion restraining the defendants from using the words “eamel hair 

-belting ” as description of belting sold or manufactured by them without 
clearly distinguishing such belting from the belting of the plaintiffs. 


The Court of Appeal and the House of Lords have not differed 
from the principle of law to be applied to cases of this description which’ 
is.that no man has a right to represent his goods as the goods of another 
person and pass off such goods on the public as the goods of that other, 
person. “Bat Lord Esher (one of the greatest masters of the Law of Eng- 
land) who delivered the leading judgment in the Court of Appeal, held 
that in fairness and equity and còmmon-sense and upon an adjustment 
of conveniences this rule must be held to be limited by another rule of 
law relating to the natural rights of persons, that a man, cannot be res- 
trained by injuuction from telling in the course of business that which 
is the simple truth although the public may be mislead by it, provided. 
there was no fraud on his part in so doing. He said “the other manu- 
facturer must put up with that, because-the law cannot undertake to 
prevent aman from éalling himself by his real name, and saying what 
is true about his goods.” The House of Lords held that that there was 
no such exception as that laid down by the Court of Appeal and that 
the principle of law being clear it was only a question of fact in each 
case whether the defendants passed their goods off as that of the plain- 
tiffs and upon the findings of the jury they gave a decree for, the 
plaintiffs. 


Lord Herschell (who gave the most elaborate judgment in the 
House) held that the defendants when they used a name which mislead 
the public, they were not telling the truth, as held by Lord Esher, even - 
though that name truly described their goods, but that they thereby 
defrauded the public. “ I am unable” he said “ to see why a man should 
be allowed in this way, morg than in any other to deceive purchasers into 
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the belief that they are getting what they do not, and thus filch the busi- 
ness of a rival.” Lord Esher has defined simple truth from the stand-point 
of the person publishing the name’while Lord Herschell has approached 
it from the stand-point of the persons to whom the name is published. 
But why the law should define truth from the stand-point of the ‘public 
for the purpose of lk aa not the public but a third person is not 
-very clear. 


Moztgage—Purchase of Equity of Redemption. ` 
Liquidation Estates Co. v. Willoughby, [1896 I Ch. "D. .726, 
CG: A.J 
: Here 18 another case in which the doctrine of Toulmine v. ‘Steere, 
(3 Mer. 210) was questioned, and the law relating to the rights of 
a purchaser who pays off a charge, to keep alive such a charge as against 
' subsequent incumbrancers, definitely laid down. The law as thus laid 
down is almost in terms identical with S, 101 of the Transfer of Property 
Act. After referring with approval to Adam v. Angell (5 Ch. D, 634 
635, 636) and the law therein laid down which was to the effect that 
where a purchaser pays off a charge he can keep it alive if he shows an 
intention to do so either by express declaration or by necessary implica. 
tion—Lindley L. J. proceeds as follows. ‘‘ Having regard to this decision 
itis perhaps now safe to go a little further, and to say that, where ` 
a purchaser of property ‘pays off a charge on it, without showing an inten- 
tion to keep it alive, it will be treated in equity as subsisting, unless 
an intention: to the contrary can be inferred from the terms of the pur- 
chase deed or from other legitimate evidence.” 
Infants—Custody—Misconduct of Father. 
In re Newton (Infants), [1896 I Ch. D, 740 C. Aj. 


Prma facie the father of an infant has the right to its care and custody 
and to have it brought up in his own religion, But the right of the 
state to the welfare of infants under its protection is paramount to that 
of the father and in a proper case, the court has jurisdiction to deprive 
the father of the custody of his child, and to disregard his wishes ab to its 
religious education. In exercising such jurisdiction the Court will be 

“much influenced by the conduct of the father. 


_ 








: Mortgagee—Power of sale. 


Kennedy v. De Trafford, [1866, I Ch. D, 762 C. A.) 
A. mortgagee who has a power of sale is not a trustee of such power 
for ‘the’ mortgagor; his right is to look after himself first. But he is — 


t 
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not-at, liberty to look after his own interests alone, and it is not right or 
proper, or legal, for him either fraudulently or wilfully, or recklessly to 
sacrifice she property of the mortgagor; that is all. -If under a proper 
and bona fide exercise of the power of sale he sells the property to one 
of his two or more mortgagors the sale is not invalid even though no 
notice was given to or consent taken from the other mortgagors. There 
is no fiduciary relation between co-tenants of real estate prohibiting one 
of them from buying or getting in for his own benefit an outstanding 
incumbrance or estate therein. 


Trespass to land—Measure of damages. z: 
Whitwham v. Westminister Brymbo Coal & Coke Co,. [1896, 
I Ch. D, 894 per Chitty J.] 


The plaintiff was the owner of 1 4.3 R. 9 P of land sinalei adja- 
cent to the colliery of the defendants. The defendants had used this 
land for the deposit of spoil from their colliery and in the course of their 
operations had covered 3 R. 20 P. with spoil. In a suit by the plaintiff 
for damages and for injunction, the Official Referee had assessed the 

| damages at a certain amount taking as the measure of damages the 
diminished value of the plaintiff’s land in extent 1 A. 3 R. 9 P. caused 
by the deferidant’s trespass. The plaintiff contended that the proper 
measure of damage was the reasonable value to the defendants of the 
whole of the plaintiff's land for tipping purposes. Held by Chitty J, 
that the principle of way- -lenve cases also applies to a case of tipping 
the principle being that a wrong doer shall not make a profit out of his 
Sven wrong: 


That the value of the land for the purpose of which it was actually 
` ised by the wrong doer should be taken into consideration in assessing 
the damages for so much thereof as was actually covered with spoil, and 
that as to the rest the measure of damages was the diminished . value 
thereof to the plaintiff by reason of the wrongful act of the defendants. 


eman 


Scottish Law—Double portion to children—State’s function. 
Johngtone and others v, Haviland and others, [1896; A. C. 95.] 
` The rule of English law against double portions to children does 
not obtain in Scotland. ‘The principle embodied in the maxim “ Debitor 
- non-presumitur donore” is one of common sense; it is only this, that a 
. debtor is not presumed to make a gift, ‘Where a debtor makes a dis- ° 
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position of his property in favour of his creditor under circumstances 
such that a gift would be presumed in the case of a person who was ` 
not his creditor, it will not be presumed im the case of a person who is; 
it will then be regarded as a discharge of the obligation. But if there 
are circumstances the other way which would show that he did not merely 
intend the discharge of an obligation, but that he made the creditor an 
- object of his bounty, then it is as effectual as if no such relation- 
ship existed between them. It is therefore in each case a question of 
. fact to be determined whether the debtor did not intend his disposition 
to be a satiefaction but inténded it to be a gift. 


Mortgage—Oonsolidation. 


James Pledge v. White and others, [In the third series 1896. 
A. ©. 187.) ; 


In the province of law: reason has sometimes, to’ bend before prece- 
” dent and the Courts have only to raise a cry for help from the Legislature. 
The doctrine of consolidation has been over and over held of late by 
Judges to be unreasonable and mischievous; but it has so firmly rooted 
itself in the law of England that it’ is now found impossible for Courts 
to overthrow it. The Lord Chancellor saitl in this case—“ I think the 
principle laid-down in Vint v. Padget, (1 Giff. 446, 2 D and J. 611) has 
been so firmly established now by authority in our technical system of 
law that I feel more mischief would be done by dissenting from it, than 
by acquiesing in it.” , 


Therefore where the owner of different properties mortgages them 
to different persons and all these mortgages are afterwards purchased 
by a single individual, that individual has a.right to consolidate all his 
‘mortgages and refuse to be redeemed of any one of the properties until all 
his debts are paid; and this he can do not only against the mortgagor 
but also againt any person to whom the equity of redemption of these 
properties might have been assigned, even though such assignment 
took place before the mortgages vested allin one. The right to con- 
solidate is not a mere equity and a personal right. 


The decision of Romer J. and the Court of Appeal ees 2 Ch. 328 
Pledge v. Carr, [1895,] 1 Ch. 51) affirmed. 
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JOTTINGS AND CUTTINGS. 


We,beg to acknowledge with thanks the receipt of the follow- 
ing Legal ‘publications :— 

The Educational Review for July 1896 (in exchange.) 

Geen Bag for June 1896 (in exchange.) 

Harvard Law Review for July 1896 (in exchange.) 

Allahabad Weekly Notes for July 1896 (in exchange.) 


The Canadian Law Times for June 1896 Can exchange.) 


EM 
# = 


Sir Nicholas Bacon, who was keeper of the great seal-of England, 
when Queen Elizabeth in her progress, came to his house at Gorham- 
bury, and said to him, ‘My Lord, what a little house you have gotten ! 
answered her, ‘Madam, my house is well, but it is you that have made 
me too great for my house,” —(Bacon’s Apothegms). 


*,% g 


Anecdote of Sir W. Noy, Attorney-General to King Charles The First.— 
Three graziers at a fair left their money with their hostess, while they 
went to transact their business, A short time after one of them returned, 
and under pretence that they had occasion for tho whole money, received 
it from the hostess, and made his escape with it. The other two sued 
the woman for delivering that which she had received from the three 
before the three came and demanded it. The cause was tried and ii 
verdict found against the woman; when Mr, Noy then making his first 
appearance at-the bar, desired to be feed by her, because he could not 

. plead without it. He then moved in arrest of judgment, that he was 
retained by the defendant and that the case was this :—the defendant 
hath receivéd the money of the three together, and confesses that she 
was not tò deliver at until the same ‘three demanded it, and therefore the 
money is ready,—let the three come, and it shall be paid, This motion 


altered the whole course of proceeding and first brought Mr. Noy into 
notice. . 
* - 
“ Sir Thomas Moore had only daughters at the first,, and his wife. did 
ever pray for a boy.” At last she had a boy, which being come to man’s ` 
estate proved but simple. Sir Thomas said to his wife, “ Thou prayedst 
so long for a boy, that he will be a boy as lotig as he lives.” —Bacon’s 
Apothegme. l 


5 
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Lord Chief Justice Holt.—In-the reign of Queen Anne, 1704, several. 
freemen of the Borough of Aylesbury, who proved their qualifications, 
wero refused the liberty of voting at the eléction of a member of Parli- 
ment. The law in such cases imposes a fine on the returning officer 
of 100& for every such offence. “On this principle, they applied to Lord © 
Chief Justice Holt, who ordered the officer to be arrested. The House 
of Commons, alarmed at this step made an order of the House to make 
it penal for either Judge, Council, or Attorney, to assist -at the trial ; ` 
however, the Lord Chief Justice and several lawyers were hardy 
enough to oppose this order, and’ brought it on inthe Court of King’s 
Bench. This house highly irritated at this contempt of their order, sent 
a Sergeanf*at Arms for the Judge to appear before them; but that 
resolute defender of the laws, bade him, with a voice of authority, “ be 
gone”; on which they sent.a second message by their Speaker attended 
by as many members as espoused the measure. After the Speaker had. 
delivered the message, his Lordship replied to him in the following re- 
markable words ; “ Go back to your chair, Mr. Speaker, within this five 
minutes, or, you may depend on it, I will send-you to Newgate. You 
speak of your authority; but I will tell you I sit here as an interpreter 
of the laws, and a distributer of justice, and were the whole House of 
Commons in your belly, I would not stir one foot!” The Speaker was 
prudent enough to retire, and the House were equally prudent in 
letting the affair drop. 


The same Judge had sent, by his warrant, one of the French pro- 
phets, a foolish sect that started up in his time, to prison; upon which 
Mr, Lacy, one of their followers, came to my Lord’s house and desired 
to speak to him. The servants told him their lord was not well, and saw 
no company that day, “ But tell him,” said Lacy, “that I must see 
him, for I come to him from the Lord God.” ‘Which being told the Chief 
J natis, he ordered Lacy to comé in, and asked him his business. “I 
come,” said he, “from the Lord, who has sent me to thee, and would 
have thee grant a nolle prosequi | for John Atkins, his servant, “whom thou 
hast sent to prison.” “Thou arta false prophet, and a lying knave,” 
‘answered the Judge. “If the Lord had sent thee, it would have been to 
“the Attorney-General, for the Lord knows it is not in my power to grant 
a nolle prosegui, but I can grant a warrant to commit thee to bear him 
Sampang which I certainly will.” 


7 
* 


a “Sentencing a man for Contempt of Oourt in refusing to drink Beer.— 
we were to oslovate our attention to the entics of judges, we. should 


` 


‘ 
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have nó space in these pages for any thing else. One of the latest is the 
caricature ot justice made by a, judge at Wichita, Lansas, in committing 
an exper} witness in a prosecution under the prohibitory liquor law, for 
contempt of court because he refused to taste of some beer which had 
been uncorked for him in the court, so as to testify whether it was beer 
or whether it was something- ‘else under which name it had been sold.— 
The American Law Review. 


Making Masonic Signs to Judges on the Bench:—We take the follow- 
ing from the American Lawyer :—An Indiana man was recently committed 
to jail because he appeared in court wearing a masonic pin and made 
masonic signs to the judge on the bench, with the apparen® purpose of 
assisting his brother, who was a litigant in the court. The judge, who 
is a Mason, first directed the man not to interfere in the proceedings, 
and afterwards ordered a court officer to arrest the offender. J udge 
Seymour D. Thompson of St. Louis, in an issue of the American Law 
Keview, which had appeared before the Indiana incident had occurred, 
says that while sitting on the bench, signs had been made to him by 
members of the bar of such a uniform character that he believed them 
to be the signs of some secret order. Judge Thompson is not a Mason. 
The editor of the Chicago Law News, who is high in the councils of 
Masonry, believes thatthe Indiana Judge was right in committing his 
Masonic brother to prison if he attempted to influence the court and the 
jury by giving the Masonic Sign of distress.—The American Law Review. 


# 
Carriers of Passengers: Nat liable for failure of conductor to awaken 
a sleeping Passenger.—In Missuori.jfc., &c., Co., v. Kendrick, the Texas 
Court of Civil Appeals hold that where a railway conductor promises to 
awaken a passenger at the station where he is to get off, but fails to do 
80, whereby he is carried beyond his station and post to damage and 
inconvenience, there is no liabilty on the part of the railroad company. 
There are other cases so holding and the Texas court reviews them at 
length; but we do not’believe they are sound or just.— The American 
Law Review. i 
* we 
Injunction—Against healing the sick'by the Laying on of hands and 
other divine Methods.—The -nearest attempt at suing out an injunction 
against the Almighty, which we have any kno wledge, occurred recently- 
in the’Superior Court of Cook county, Illinois, at Chicago, in the case 


5 
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of Maguire v. Dowie. - John Alexander Dowie claimed and claims the 
power to heal the sick by bringing Almighty God to his aid, through 
prayer and the laying on of hands. This devine power he prings to 
` bear successfully upon all diseases which human flesh is heir to. ‘He 
went into a respectable residence neighbourhood of Chicago, rented some 
vacant ground and erected a large rough building and put upon it the 
sign, “International Divine Healing Association”; and there before - 
large andiences that were ignoraut and prejudiced enough to be his 
dupes, he carried on, the alleged work of “divine healing.” Two 
adjacent property owners brought an action in equity to enjoin the 
business there carried on, and Judge Payne, after hearing the allegation 
and proofs, refused the injunction. He -proceeded on the ground that 
the evidence failed to show that the establishment was a nuisance. But 
why did not Dowie and his able counsel demur to the bill for a defect 
of parties, on the ground that Dowie’s devine coadjutor had not been 
made a party defendant to the bill.—The American Law Review. 


Xat 


` Oollege Degrees—Judicial Inierference with Faculty Action :—The 
power of college authorities in the matter of granting degrees is gene- 
. rally regarded as absolute, For a disappointed student to take his case 
to the courts is therefore somewhat surprising. Yet this has occa- 
sionally been done, and a comparison of the few decisions is interesting. 
Curiously enough, the New York Supreme Court has been called upon 
three times within five years to pass on an application for a mandamus- 
to compel the granting of a degree to a student. In People v. N. Y. 
Homeopathic Medical College, &c., 20 N. Y. Supp. 379, and in People v. 
N. Y. Law School, 68 Hun, 118, the application was refused, the court 
remarking, in the latter case, that a college faculty is vested with broad ° 
discretion as to the persons to be recommended for a degree, and that the 
ease must be an extraordinary one to justify judicial interference. On 
the other hand, in People v. Bellevue Hospital Medical College, 60 Hun, 
107, the matidamus was granted, onthe ground that the refusal te 
bestow the degree was arbitrary, and that it was nota tase of the 
exercise of discretion. See 5 Harvard Law Review, 205. 


The statement of the court in the last named case to the effect that- 
when a student matriculates according to the terms of the published cir- 
cular of the college, a contract arises seems open to objection. That 
the relation between student and faculty is not contractual has recently 
been decided in England. In the case af Green v. Master and Fellows 
of St. Peter's College, Cambridge, reported in 31 Law Journal, 119, the 
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plaintiff, who had been expelled from the defendants’ college, brought 
an action for breach of contract, advancing the proposition that a student, 
on entering a college, enters into a contract with the college authorities, 
who agree, in consideration of his obeying all lawful rules and paying 
fees, to allow him to reside atthe college for the length of timo necessary 
for obtaining a degree, and to do all things requisite to enable him to 
obtain such degree. Mr. Justice Wills held that there was clearly no 
such contract, and that the case did not justify judicial interference, 
This decision, which finds some support in the interesting case of Thom- 
son v, University of London, 33 Law J. Rep. Ch, 625, seems eminently 
sound. 


That courts are very loavh to interfere with the exerdfse of discre. 
tionary powers by college authorities is shown by several American 
cases in which aggrieved students have vainly sought relief at law from 
disciplinary measures adopted by faculties. See People v. Wheaton 
College, 40 Ill. 186 ; North v. Trustees of University of Illinois, 137 111. 296 ; 
Dunn’s Case, 9 Pa, Co. Ct. Rep. 417. 


People v: Bellevue Hospital Medical College, supra, appears to stand 
alone. Whether a mandamus should issue even in such a case may per- 
haps be doubted. And yetit seems only just that the student should have 
aremedy. Fortunately, the rarity of such arbitrary action on the part of 
college authorities renders the question one of speculative rather than 
practical interest.—The Harvard Law Review, 


ne 
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Malicious Prosecution of a Civil Suit without Arrest or Attachment.— 

In Sawile v. Roberts, 1 Ld. Raym. 374, Lord Holt laid down the proposi- 

tion that any one of three sorts of damage would support an action for 

malicious prosecution, namely, damage to a man’s fame, to his person, 

or to his property. That a prosecution for a crime, which involves the 
first sort of damage, the bringing of a civil suit with arrest of the per- 

.son, which involves the second, and the bringing of a civil suit with 
attachment of property, which involves the third, are actionable if in- 
duced by malice and Without reasonable cause, is universally admitted. 
But where a civil suit is unaccompanied by arrest of the defendant's 
person, or attachment of his property, it has often, perhaps generally, 
-been held that the law must regard the costs which the defendant 
recovers as a sufficient recompense, and that he can bring no action for 
malicious prosecution. See the opinion of Bowen, L. J., in Quartz Hill 

Gold Mining Co. v. Eyre, L. R. II Q. B. D. 674, 689; Potts v. Imlay, 1 

South. 380; Wetmore v. Mellinger, 64 Iowa, 741, On the other hand, in 


290 _ THE MADRAS LAW JOURNAL. [vor. VL.. 
Lipcomb v. Shofner, 33 S. W. Rep. 818, the Tennessee court recently 
held that an action would lie under such circumstances, and this decision. 
finds considerable support in this country. See Olosson v. Staples, 42 
`. Vt. 209; Hastin v. Bank of Stocktun, 66 Cal. 123; Woods v. Finnell 13 - 
Bush, 628. f 


It is generally admitted that some action of this nature lay at com- - 
mon law. But since the Statute of Marlbridge (52 Hen. III.), which 
allowed costs to successful defendants pro falso clamore, no such action 
has been sustained by the: English courts. . Those costs apparently 
include “the attorney’s charges. for preparing the case for trial in all 
its parts, the fees of the witnesses and the court officials, and even the 
honorarium af the barrister who conducted the case in the court.” 21 
Am. Law Reg. N. 8.370. In this country costs are much more spar- 
ingly allowed, and are often far from a recompense for the damage 
sustained. It is on this ground that many of the American courts have 
allowed the action, Their conclusion seems certainly logical, and in 
accord with the general principle on which the action for malicious pro- 
secution is based. Manifestly, in’ the expense to which he is put the 
defendant suffers damage of a sort covered by Lord Holt’s analysis; and ` 
if that damage, resulting as a natural consequence of the plaintiff’s 
malicious act, exceeds the amount of costs given under a system which 
makes no attempt at complete compensation, the defendant should be ` 
allowed to make good the loss by another action, The main argument ` 
against allowing it, that it would encourage interminable litigation; 
hardly seems conclusive. See, for a full discussion of the subject, 21 
Am. Law, Reg. N. S. 281, 353.—The Harward Law Review. 


% 
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A Modification of Lawrence v. Fox—Bank Checks.—That inconsis- 
tencies are pretty sure to follow when courts adopt a rule fundamentally . 
wrong in principle is well illustrated by the difficulties which are being ~- 
experienced by those courts which have adopted the rule of Lawrence v. : 
Fox, (20 N. Y: 268), namely, that a promise by A to Bto meet B’s 
debt. to C will support an ‘action: by C against A? although C was not 
a party to the contract. Such an action would not have been tolerated 
by the old common Jaw, but the doctrine has gained a foothold in many 
of our jurisdictions. (See 8 Harvard Law Review, 93; 9 Harvard Law 
Review, 233.) Among the States which apply this rule there are some,: . 
including New York itself, which hold that a promise by a bank to its 
depositor that it will pay the depositor’ s debts to third persons (check: 
holders) will not support an action by the check-holders against the: 
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bank: It is hard to see how the cases can be reconciled on any principle, 
but as there is no common law principle at the bottom of the rule in 
Lawrences v. Fox, the inconsistency may presumably be treated as a 
determination on the part of those courts~ to narrow the scope of the 
rule, and not to apply it where the third party is merely one of an un- 
determined class of the promicee’s creditors, instead of being a single 
creditor definitely named by th2 contracting parties . 


- The New York court in Zina Bank v.. Fourth Bank, (46 N. Y. 82, 
87) endeavored to distinguish the cases as follows: ‘ Lawrence v. Vox 
was upon an express promise to pay a sum of money, “received by the 
defendant from a debtor of the dlaintiff, to the plaintiff ; and the promise 
was the consideration upon which, and upon which alone, jhe received 
the money. . . . Here the defendant was a debtor upon a general ` 
banker’s account; there was 20 special Joan on an express promise to ` 
pay the plaintiff,” In New Jersey this inconsistency exists (Huyler’s 
Executors v. Atwood, 26 N. J. Eq. 504; Oreveling v. Bloomsbury Bank, 
46 N. J. Law, 255); and in Psnunsylvania also (Merriman v. More, 90 
Pa. St. 78; First Bank v. Shoemaker, 117 Pa. St. 94); but in the latter 
State they allow a.suit if tha check is for the whole amount of the 
deposit (Saylor v, Bushong, 1U0 Pa. St. 23), on the theory that such a 
check is an assignment of tke funds in the bank,—an objectionable 
doctrine, it would seem, when it is remembered that a bank, instead of 
holding any specific funds of she depositor, is merely his debtor, and 
that a check is an order to psy, in the nature of an unaccepted bill of 
exchange. In Maryland and Michigan, States which follow Lawrence v. 
Fox, the courts seem to deny tke right of a check-holder to sue the bank, 
although the point does not appear to have been directly adjudicated. 
(O’Neal v. School Commissioners, 27 Md. 227; Moses v. Franklin Bank, 
34 Md. 574; Orawford v. Hdwards, 33 Mich, 354; Brennan v. Merchants’ 
Bank, 62 Mich: 343.) Perhaps the most interesting example of this 
inconsistency is in Colorado. In Lehow v. Simonton, (3 Colo, 346), a 
third .party, to whom’ the money was by the contract to be paid, was ~ 
allowed to sue on the contract but in Boettcher v. Colorado Bank, (15 
Colo. 16), a suit by a check-holder against the bank was decided in 
favour of the bank; ene jucge,. however, feeling himself bound by 
Lehow, v. Simonton, dissented, on the ground, that the cases: were indis- 
tinguisbable, 


-A number of authorities on this point are cited in a recent ind 
carefully considered case in Okio (Cincinnati, H. & D. R. R. Oo. v. Metro- 
politan Bank, 42 N. E. Rep. 700), which holds that the check-holder 
has no right of action against she bank for refusal to pay the check.— 
The Harvard Law Review, 
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Converson by a Pledgee.—Two recent cases, Waring v. Gaskill, 22 
S. -E. Rip.659 (Ga.), and Richardson v. Ashby, 33, S. W. Rep.'806 (Mo), 
are authority for the proposition that where a pledgee torticusly sells 
his pledge or repledges it for a greater sum than the debt for which 
it is security the pledgor has an immediate right to bring an action in 
trover without tendering the amount of his indebtedness. What little 
law there is on this subject is unsettled. It would seem the more natu- 
ral step to bring an action for violation of the contract of pledge, or to 
tender payment before bringing the action of trover. In the action on - 
the contract, at least an equitable defence would be allowed. The 
plaintiff’s damages would be diminished by the amount of his debt to 
the defendant, the pledgee. : 


On the precise question involved in the two cases cited, there is a 
` conflict of opinion. In England the law is contrary to these authorities. 
The first English case on the subject, Johnson v. Stear, 15 C. B. N.S. 
880 held that the pledgee’s act was conversion, but that the amount of 
‘damages should be only the pledgor’s actual loss,—that the pledgee’s 
interest in the pledge at the time of the conversion should be taken in~ 
to account, Mr. Justice Williams in an able dissenting opinion maintain- 
ed that the pledgee stood in practically the same position as a factor,— 
that by his act the pedgor regained immediate right of possession, and 
was entitled to judgment in trover for the full value of the goods. Ob- 
viously, if there was conversion at all, full damages should have been 
awarded. Two latter cases, Donald v. Suckling, L. R. 1. Q. B. 585, 
and Halliday v. Holgate, L. R. 3 Ex. 229, practically overruled Johnson 
v. Stear by holding that there was no conversion. To support this 
view, the court maintained thata pledge is something more than a 
mere bailment, and that the pledgee, by parting with possession, does 
not lose his special property in the pledge. Mr, Justice Shee dissented 
in Donald v. Suckling on the grounds put forth by Mr. Justice Williams 
in the earlier case. Nevertheless, these two cases represent the Inglish 
law. ; f 


- 1n the United States the question is still open. Some courts adopt 
the English view without question or hesitatiot. Others maintain the 
views adopted by Georgia and Missouri courts. The English doctorine 
would seem to be theless satisfactory, There is uo cogent reason for 
holding that the pledgee gets so much more extended rights than a 
bare bailee that he can dispose of the article pledged without losing his 
lien. It would seem more natural and consistent that, apart from the 
ptivilege of pledging up to the amount of the original security,—a pro- 
ceeding which in no way affects the first pledger’s position,—the pledgee 
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should have no more right than the factor holding his principal’s goods, 
on which he loses his lien in parting with possession just as the pledger 
may maintain trover for destruction of the pledged goods by the negli- 
gence of the pledgee, so should he be allowed trover when the pledgee 
has repledged the goods for an amount greater than the original pled- 
gor’s indebtedness to him.— The Harvard Law Remew. 


* Oo 
* 


Contracts—Accord and Satisfuction.—Plaintiff and defendant dis- 
agreed as to the amount due the former as commission, for a sale. De- 
fendant sent a check for the amoant admitted by him to be due plaintiff, 
and enclosed a voucher, to be signed and returned by plaintiff, acknow- 
ledging receipt cf the check “ in full payment for commissions.” Plaintiff 
kept and used the check, bnt did not return the voucher. Held, by 
accepting the check, plaintiff had precluded himself from disputing the 
fact that the check was full payment. Nassoty v. Tomlinson et al., 42, 
N. E. Rep. 715 (N. Y.) l 


The claim here being for an unliquidated sum, and plaintiff baving 
accepted the check, an accord and satisfaction is fairly shown. Plaintiff 
had no business to keep and use the check otherwise than on the condi- 
tions on which it was sent. As the court aptly put it. “ When he 
indorsed and collected the check referred to in the letter asking him to 
sign the enclosed receipt in full, it was the same in legal effect, and if he 
had signed and returned the receipt because acceptance of the check 
was conclusive: election to be bound by the condition upon which the 
check was offered.” Two Parsons on Contracts, 8th ed, p. #687 and : 
note é, has a discussion of the subject. In connection with this subject 
it is interesting to note a case just decided in Michigan, where plaintiff, 
having received a sum for wages minus the amount of a railway fare, 
which defendant expressly refused to allow, and having given a receipt 
in full, was held thereafter precluded from successfully suing on the 
claim for the fare, though both parties admitted the sum actually paid 
to be due so faras it went. Tanner. v. Merrill 65 N. W. Rep. 664. 
(Mich.) Two judges dissent, on the ground that payment of a debt 
admittedly due is no c8nsideration for a discharge of a further claim. 
But as the two claims were not separate, and the payment and receipt 
were given for a lump amount which was unliquidated, the case would 
seem to be analogous to the New York case.—The Harvard Law Reveiw. 

OK 
% 


Contracts—Illegality The plaintiff and defendant had entered in- 
to a partnership to carry on certain faro and crap games. The plaintiff 
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now sues for his share of the proceeds in the hands of his partner, 
Held, that where the illegal contract has been carried out, the illegality 
of the contract is not a bar to calling the purtner who holds the profits 
to account. McDonald. v. Lund, 43 Pac. Rep. 348 (Wash). 


The decision in this case is carefully reasoned out and well supported - 
by authorities cited, yet it does not appear sound. The plaintiff’s claim 
is‘founded on the contract, and allowing a recovery is carrying the 
contract into effect. . The better mode of dealing with such cases is to 
leave the parties remediless. The vice of the contract enters into the 
settlement, and the law should interfere to aid neither when both are 
in part delicto, Dion y. Olmstead, 9 Vt. 310; Embrey v. Jemison, 131, 
U. S. 336; Garvey v. Merrill, 150 Mass. 1; 2 Parsons on Contracts, 8th 
ed. p. 747 and cases cited —The Harvard; Law Review. 


* ¥ 
* 


Oontracts—Public Policy—Agreement to Waive Claim for Negligence:— 
Where an employee joins a voluntary relief association to which he 
contributes, and his employers {guarantee the.obligations, pay the 
operating expenses, make up deficits in the fund, supply surgical atten- 
dance, etc., an agreement by him in his voluntary application for mem- 
bership that acceptance of benefits from the association for an injury 
shall operate as a waiver of his claim for damages is not void as against 
public policy. Otis v. Pennsylvania Co., 71 Fed. Rep. 136. 


Where under a similar agreement he elects to accept aid from the 
association in ignorance of the strength of his claim against the company, 
- it was held in another recent case that the effect of his election, in bar- 
ring an action against the company, is nat avoided. Vickers v. 0. B. 
g a. R. R. 71 Fed. Rep. 189. 


. Both decisions are amply supported by the authorities cited. It is 
the election given to the employee either to receive aid from the associa- 
tion or to sue the company, that removes the objection that the contract 
is one to avoid liability for one’s own negligence. Contracts of the lat- 
ter class are of course void. Roesner v. Her mann, 8 Fed. Rep. 782; 
Runt v. Herring, 21 N. Y. Supp. 244.—The Harvard Law ies 


* * 
* 


Corporations Ultra Vires Contract—Surety.—A. contracted with a 
county to furnish water supply. B. signed A’s bond as surety, The 
county paid the contract price in advance and A refused to perform, on 
the ground that the contract was ultra vires: Held, (1) A. is liable to 
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the county on a quaiitum mersit for the consideration 80 paid ; (2) B. 
cannot be held as surety for this liability. Edwards County v. Jennings, 
33 S. We Rep. 585 (Tex,) 


It is well settled in niany jurisdictions that where one party to a 
contract has performed and tke other party repudiates and sets up the- 
defence of ultra vires, the parsy so repudiating is liable on a quantum 
meruit, See R.R. Co. v. Keokuk Oo., 131 U. 8.389. The principal case 
is interesting as bringing out very clearly the nature of this liability. 
It results from the invalidity of the contract, and is* not in any sense 
grounded on the contract itsel‘. Therefore, the- surety whose liability 
was only on the contract was not bound. The rule that a surety will not 
be held beyond his original liability is elementary, See opinfon of Judge 
Story in Meller v. Stewart, 9 Wheat 680.—The Harvard Law Review. 

i KA. 

Gifts of Growing Crops—Delivery.—A life tenant ot certain land 
gave plaintiff by parol .growing crop of corn. Before the crop was 
ripe, the life tenant died, and the remainderman ‘ conveyed his interest 
in the land to thé defendant. Phaintiff brings an action to-enjoin’ defend- 
ant from appropriating the crop to her use.- Held, that life tenant 


could dispose of growing crops by gift, and his gift to plaintiff was valid. 
- Shaffer v. Stevens, 42, N. E. Red. 620 (Ind.) 


It is well understood that a gift, unaccompanied by actual’ or con- 
structive delivery.of the property given, is not valid. In Noble v. Smith, 
2 Johns (N. Y.) 52, Chief Justice Kent decided that growing corn was | 
susceptible of delivery only by putting the donee in possession of 
the soil, and that anything loess than this left the gift ineffectual. 
It would seem, therefore, in the principal case, that the growing corn 
passed to the life tenant’s executor (Taylor, Landlord & Tenant, S. 584), 
and that the plaintiff had no interest in it— The Harvard Law Review.” 


eK 
* 


Judgments—Res Adjudicatu--The defendant was arrested and an 
order of deportation issued under the Chinese Exclusion Act. She had 
previously been arrested and discharged on habeas corpus proceedings, 
Held, that though the discharge -vas obtained by ‘perjury and a fradulent 
writing, it was decisive of the present case, and the order of deportation 
must be reversed. U. S. v.-Ohuny Shee, 71 Fed. Rep. 277. 


This is sound, and in accord with previous decisions. Collateral im- 
peachment of a judgment in hcbeas corpus can be made- only on the 
6 


A 


296 THE MADRAS LAW JOURNAL. [VOL. VI. 


ground of want of jurisdicton. Freeman, Judgments, 9.619, Judg- 
ments in general are not subject to collateral attack by parties on the 
ground set forth in this case. See Freeman, S 334, and Weils’s Res. 
Adjudicata, Chap. I. Sec. 9.—The Harvard Law Review. 


\ 3 
Kak 


Life Inswrance—Rights of Beneficiary—By statute the beneficiary 
in a life policy is entitled to the proceeds of the policy, not exceeding 
£ 10,000 free from the claims of creditors of the insured, though the 
premiums were Paid by him, Held, that a man’s wife, the beneficiary 
in several policies maintained by him, may retain the proceeds, though 
it turns out his estate is bankrupt and the proceeds exceed £ 10,000, 
since it did Not appear that he paid premiums after bankruptcy. A 
policy payable to a beneficiary is not part of the estate of the person 
who pays the premiums. Jones v. Patty, 18 So Rep. 794 (Miss.) 


The decision is in accord with the weight of authority that the 
beneficiary named in a policy has a vested right with which the insured 
cannot interfere. Pingrey v. Ins. Co., 144 Mass. 374, I Harvard Law 
Review 156; Garner v. Ins. Čo., 110 N. Y. 266, IT Harvard Law Review 
239; Bliss on Life Ins. S 318; Beach on Ins. S 602. But see 17 Western 
Jurist, 297. This seems the better view, It is difficult to say just . 
what the nature of this is because of the confusion on the subject of the 
rights of beneficiaries in contracts. Itis nota trust, since there is no 
res held in trust, and yet it has elements similar to a trust. There is a 
difficulty, however, when premiums are paid by a bankrupt. Even 
without a statute it would seem that a reasonable provision may be 
made for his family by a bankrupt. Central Bank v. Hume, 128 U. S 195, 
McOutcheon’s Appeal, 99 Pa, St. 133 Ci. Stokes v. Coffey 8 Bush, 533.— 
The Harvard Law Review. 


K ā % 
we 


Martgage—Defective Record of Insirument.—A mortgage left at the 
“recorder’s office is to be regarded as recorded from that time, in spite- 
of the fact that it is actually recorded in the wrong book. Farribee v. 

McKerrihan, 33, Atl. Rep. 583 (Pa). 

‘This may be regarded as the settled doctorine in Pennsylvania 
since the case of Glading v. Frick, 88 Pa. St. 460, which overruled 
Luch’s Appeal, 44 Pa St. 519, going back to the case of M’Lanahan v. 
Reeside, 9 Watts, 511. The rule may seem harsh ona purchaser, but that 
the-owner of land should suffer for the negligence of the recorder seems 

equally hard, : Many instraments may be wrongly recorded in the 
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absence of negligence, as-where they appear to be deeds, but are in fact 
mortages. Should they be h-ld unrecorded until after- some court has 
passed on their character, ard so enabled them to be entered on the 
right book? What if the Court then reverses its decision? Must the 
owner wait till then before bh: can rely on the record? He has done all 
that is required of him when he deposits the deed in. the hands of 
the recorder. That is all tae statute demands of him.” Of course, 
if it exacted not only a recccding, but a recording in such- and such a 
book, a different decision migat be reached.—The Harvard Law Review. 
f *,# ka ; 

Property—Building High Fence—Malice.—A and B owned adjoining 
lots. As house was built oc the boundary line. B.on hfs own land 
erected a-high fence so as o completely shut- off the light and air 
fromthe windows of A’s hou.e, B acted purely from malicious motives. 
Held, A had no remedy at lew or in equity. Letts v. Kessler, 42 N. E. 
Rep. 765 (Ohio), , 


The case is interesting 1s an extreme application of the rule that 
an act legal in itself does aot become illegal because actuated by a 
malicious motive. This ruleis sustained by the great weight of autho- 
rity, especially in cases wher the act is a malicious use of a property 
or contract right. Stevenson z. Newnham, 13 O. B., 285 (Eng.), Chatfield 
v: Wilson, 28 Vt. 49. Chesl y v. King, 74 Me. 164, is Contra, but its 
authority is greatly diminisked by the decision in the Heywood v. Tillson, 
75 Me.\225 Bartlett v O’Cornor, 36 Pac. Rep. 513 (Cal.), Contra, is ill 
considered and entitled to litle weight. 


The civil law, in cases >f adjoining owners, allowed an action for 
the malicious use of property rights. D 39, 3, 1, 12 (Ulpain). The 
Scotch and German courts lave followed the civil law, and are therefore 
opposed to the common lav rules. In Massachusetts there is a statue 

_ giving a remedy in a case of malicious erection of fences St. 1887, c. 348. 
- —The Harvard Law Review. > 
*,* 
e 

‘Property Dedication of Street.—The Plaintiff sued fora ere by 
defendant company in layirg gas pipes ona certain land.of his. The 
defendant claimed that th land had been dedicated as a public street, 
and offered in evidence a dead by plaintiff conveying adjoining land and 
reserving the land in queston as that piece “lying within the lines of 
Bates street as laid out nupa the city plan.” Held thatsuch a plotting 
did not amount to an actual dedication, nor was the plaintiff estopped 


a} 
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to deny any public right of way over the land. Patterson v. People’s 
Natural Gas Co., 33 Atl. Rep, 575 (Pa).—The Harvard Law Review. 


* * b 
+ 


Property— Water—Spring — Ownerskip.—Defendant came on plain- 
tiff’s land and carried away water from plaintiff's spring. Held, plaintiff 
had such property rights in the watar.as to entitle him to recover dam- 
ages. Metcalf v. Nelson, 65, N. W. Rep. 911 (S. D.) 


The point came up squarely, as the plaintiff sued for damages for 
the value of the water rather than to pursue his certain remedy of tres- 
pass. The few English authorities reach a contrary conclusion. They 
go on the gypund that property in spring water is analogous to property 
in air and wild animals, and that little can be acquired only by occu- 
pancy ;-the owner. of the realty having merely a usufructuary interest., 
The last English decision is that of Race v. Ward, 4 E. & B. 703 (1855). 
See also 2 Blackstone, 14, 18; Year" Book, Trin. 15 Ed. IV. 29, case 7; 
Manning v. Wasdale, 5 A & E 758. The principal case seems to be 
the only one where the question has arisen in the United States. The 
conclusion is a desirable one, and the case would doubtless be followed. 
Perhaps it can be reconciled: with the English decisions, as it assumes 
that the spring was‘ found by percolating waters while the English 
cases assume that a spring is the outlet of an underground channel. 
Both the English and American Courts recognize a distinction between 
rights in percolating waters and “those flowing in an underground 
channel. The authorities are collected in 64 Am. Dec. 727—-720.—The 
Harvard Law Review, 


The Hadras Law Journal, 
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~ AWARD OF INTEREST BILI: 


. Some time last year, s bill was introduced in the Viceregal 

Council by-the Hon’ble Mbhiny Mohun Roy for thg, purpose of 
regulating the award of inserest in suits for simple money-debts 
and mortgage-debts. The object of the Bill is to place a limit 
upon the amount of interes which may be awarded by the courts 
and to mitigate to some extent the oppressive effects of usury. 
The Billis one of the shortest and simplest and consists of only one 
section. It seeks to attain its object by giving legislative recog- 
nition to the principle of Damdupat known to Hindu Law. The 
Bill provides that no Civil Court shall in any suit for a simple 
money-debt or a mortgage-lebt instituted after the commencement 
of the Act, decree or award interest exceeding in amount the origi- 
nal principal or where thers has been payment in reduction of the 
principal, exceeding in amcunt the reduced principal. The word 
interest is explained as meaning the amount of interest due or 
payable at the date of suit, sxclusive of payments previously made. 


Before considering the expediency of the measure, it is well to 
take a glance at the past legislation on the subject of interest and 
the present state of the law in regard thereto and note the defects 
and anomalies in the existing system. So far as the Madras Presid- 
ency is concerned, the earlBst piece of legislation is to be found in 
Madras Regulation XXXIV of 1802. This regulation fixed 12 per 
cent per annum as the maxmum rate of intérest. Where a lower 
rate of interest was stipulated between the parties, it was the rate to 
be enforced. Section 4 of shis regulation laid down the rule now 
proposed to be enacted that courts cannot decree a greater sum 
for interest than the amoumt of principal. Section 5 prohibited 
the courts from awarding campound interest arising from interme- 
diate adjustment where ne7 bonds or agreements had been taken 
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and the interest had been merged in the principal. In regard to 
usufructuary mortgages even where there was an agreement that 
the usufruct should be taken by the mortgagee in lieu of jnteress, 
the mortgagee was entitled to interest only at the rate allowed on 
other bonds and the sutplus of the usufruct, if any, was to be appli- 
ed in discharge of the principal. 


The next enactment was Act XXXII of 1839 by which the pro- 
visions of the statute 3 and 4 William, IV Ch. 42 9,28, were 
extended to British India. Under this Act, upon all debts or sums 
certain payable ata certain time or otherwise, the court before 
which such debts or sums may be recovered may, if it shall think fis, 
allow interé&t to the creditor ab a rate not exceeding the currert 
rate’ of interest froin the time when such debts or sums certain weré 
payable, if such debts or sums were payable under a written instre- 
ment at a certain time, or if payable otherwise, from the time when 
demand of payment: shall have been made in writing, so as such. 
demand shall.give notice to the debtor that interest will be claimed 
from the date of such demand until the time of payment. 


By Act XXVIII of 1855 the laws in force relating to usury 
were repealed and it was enacted that in e any suit in which interest 
is recoverable, the amount shall be adjudged or decreed by the 
Court at the rate, if any, agreed upon by the parties, and if no such 
. rate shall have been agreed upon, at such rate as the court shall 

deem reasonable. Agreements in usufructuary mortgages that the 
whole of the usufruct should be allowed in lieu of interest were 
declared to be binding on the parties. The last two enactments 
are still in force throughout the country and the courts have 
enforced contracts for the payment of interest howéver exorb:~ 
tant. Where the rate of interest fixed by the contract is one ` 
uniform rate throughout the period during which the money is 
kept by the debtor, the courts hava generally felt themselves bount 
_ to award interest at the rate agreéd upon. Byt where the contract 
provides for one rate of interest at the inception and a higher rate 
on default, the courts have very often drawn a distinction between 
cases in which the higher rate of interest is agreed to be paid from 
the date of default and those in which it is agreed that the enhance- 
ment should operate retrospectively from the date of the bond. In 
the former case the contract is held to be enforceable, while in the 
latter the provision for enhanced interest is viewed as being in ths 
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nature of a penalty which tae courts are not bound to enforce. This 
distinction, however, has bæn denied in some cases and the contract 
has been enforced even when the enhancement was retrospective. 
The weight of authority, hcwever, may be said to be in favour of 
the maintenance of the distinction. Under the law, as it stands, a 
debtor is held bound by his contract to pay interest, however high, 
at the rate agreed upon, except in cases in which a higher rate of 
interest is stipulated for from the date of the bond on the happen- - 
ing of default. The remed> applied by the -old usury laws was 
to prescribe a maximum rate of interest and provide that where 
parties have agreed to pay interest above the prescribed rate, the 
excess shall not be recovered. But the disadvantages attaching 
to the remedy were so seriovs and the remedy was so inefficacious, 
that it had to be abandoned., Usury laws prevented open, straight- 
‘forward dealings between dcbtors and creditors and necessitated 
recourse to methods of evasion. Under such laws the debtor found 
it more difficult to raise loans and had to submit to harder terms in 
regard to interest in order tc induce the creditor to run the risk of 
underhand transactions, Thə ordinary effects of usury laws were 
to increase the disadvantages of the class for whose protection 
they were passed and to check the growth of industry. The mis» 
chief caused by the latter effect is most pronounced in progressive 
communities in which the operations of industry are carried on 
largely with the help of borrcwed capital. - 


Another remedy which has been suggested is to invest the 
courts with a discretion to seduce the contract rate of interest 
whenever they find it unconseonable. Such a course is open to all 
the evils which attend on usuzy laws and to other evils in addition. 
Tt introduces uncertainty and want of uniformity into the adminis- 
tration of justice and renders it utterly impossible for parties to 
calculate before hand the exteat of their rights or obligations. No 
two courts are likely to take tLe same view as tó what is a fair rate 
of interest under tht circumstances of the case. The rate of 
interest depends on numerous circumstances of all of which it is 
impossible that a court can take account, and the process of substi- 
tuting the judgment of the court for that of the parties formed at 
the time of thecontract, is baed on the assumption found. to be 
generally unwarranted by experience, that the courts have got 
better means and ability to judge of the interests of parties than 
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the parties themselves. The debtor’s sense of obligation is impaired 
by the encouragement of the notion that, by an appeal ad miserit 
cordiam he can order the court to get behind his contract and 
relieve him from the consequences of his , promise. The remedy 
will be found to be a greater evil to society than the disease. 


The remedy applied by the'old Hindu law-givers was something 
entirely different and was almost entirely free from the objections 
` to which usury laws are open. The provision of the Hindu Law 
was that when the interest on a debt was equal to the amount of 
the principal, interest should cease to run. This principle | of 
| Hindu Law has been applied as between Hindus by the Calcutta 

. High Courten the Original Side and by the Bombay High Court. 


As pointed: out by the courts, this rule is not inconsistent with 
the Act repealing the usury laws and is merely a rule of limitation. 
The rule does notinterefere with the rate of interest, but only with 
the time up to which it shall run. This period will be long or 
short, according as the rate of interest is low or high, When par- 
ties agree to pay high rates’ of interest, they generally intend that 
the loan should be of short duration and expect to be in possession 
of the means to pay the debt at the end of the period. For a loan 
of longer duration, the debtor would not agree to pay such a high 
rate of interest and the creditor would be content to take a lower - 
rate of interest, seeing that he is relieved of the trouble of finding 
other investments for his money during this period. The hardship 
_ of the present law consists in the application of the higher rate of in- 

terest which waé contemplated only in reference to a short period, 
to a long period after default. The rule of Damdupat is thus cal- 
culated to produce the necessary adjustment between the period of 
loan and the rate of interest. If any form of legislation against 
usury is permissible, the rule of Damdupat which places a time 
limitation upon interest is the mildest. While the rule is likely to 
commend itself to the Hindus to whom it is part of their ancient 
law, it will also commend itself to the Mohammedans who are pro- 
hibited by the Koran from taking interest. If the Bill now 
brought forward is open to objection, it is not on the ground of any 
conflict with auy* rules of Hindu or Mohammedan Law, but on 
< grounds of general expediency. The question which has to be 
considered is whether the rule of Damdupat is likely to catise any 
injustice to the creditor, or any benefit or disadyantage to the 


PART VIIL] HE MADRAS LAW JOURNAL. 308 


debtor. So far‘as the creditor is concerned, he can effectually pro- 
tect his interests by bringing a suit when the interest is about to 
cease to run. It is the debior’s position that is likely to be affected 
by the provisions of the Bil. The debtor will be pressed for pay- 
ment at the time that the mberest would cease to run and he will 
have to submit to one of three courses.’ He must either find the 
nioney to pay the debt, or submit to be sued, or renew the bond if 
the creditor consents to it. If the debtor has got the money to 
pay the debt, he can of coarse discharge it at once and suffer no 
inconvenience; but if he aas to raise the money elsewhere, the 
chances are that the presscre of his creditors demand may drive 
him to borrow money on tezms probably more onerous than those 
on which the prior loan was taken. If, on the othér hand, the 
debtor is neither in possess:on of the necessary funds himself, nor 
is able to raise it from othars, the adoption of the other alterna- 
tives by the creditor inevitebly tends to place the debtor in a posi- . 
tion of serious disadvantage. In the event of a suit, the costs will 
be added to the amount o? his liability, and his credit, if any, is 
impaired, and he will be compelled to raise money on onerous terms 
under pressure of executior. If, however, the creditor consents to 
a renewal of the bond, the accumalated arrears of interest will be 
added to the principal and she whole amount will be treated as the 
principal of the new bond end the debtor will have to pay interest 
on the arrears of interest which have become merged in the principal 
of the new bond. Whichever of these various courses is adopted by . 
_ the debtor, the probabilities are that he will find himself in amore 
` disadvantageous position tkan before. Under the law as it stands, 
any one of these courses cen be adopted by the debtor. If he has 
got money to pay his debt, -here is nothing to prevent him from do- 
ing so. Ifhe has not got th= money, he can obtain from the creditor 
an extension of time on ime old terms, but under the proposed 
measure he will be driven to raise monéy just at the time when he 
isin want of it, orvenew the bond and virtually pay compound 
interest. It is said that she present law enables the creditor to 
play the waiting game and crush his debtor under an accumulating 
load of interest. But it is forgotten that there is nothing to 
compel a debtor to submit to be the victim of such a game except 
his inability to pay. It 5 diffeult to ‘seo how a person who is 
unable to pay his debt car be placed in a better position by fores 
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ing the creditor to press for payment. The only: cases in which 
the proposed measure can possibly have dny beneficial effect dre 
those in which the debtor, having the present ability to pay or 
find means of ‘payment, is unmindful of his interests and sleeps over 
his obligation and requires to be awakened by a sharp demand to 
induce him to make the necegsary arrangement for the liquidation 
ofthe debt. In such cases, it is lack of inclination on the part of the 
` debtor and not of ability that allows the debt to grow; but such 
cases are extremely rare and we do not think it would be desirable 
or expedient to undertake legislation for the benefit of such a 
small class when it is likely to have a prejudicial effect upon the 
vast majority of borrowers in the country: Another anomalous 
` result of thik legislation will be that the honest debtor who has 
been paying interest on his debt regularly till he finds himself in 
difficulties is placed in a much worse position than the debtor 
“who has failed to pay a single pie towards interest on his debt 
from the very beginning. Such a result is as unjust as it is anom- 
' alous. The anomaly may of course be avoided by providing that 
` in the application of the rule, interest already paid should be taken 
into account, but such a provision will be unjust to the creditor 
even in cases in which the rate of interest charged is fair and 
moderate. The rate of interest might be as low as four or five 
per cent, and yet if the term fixed in the bond is long and 
if the interest remains unpaid for a long time, ib may exceed 
. the principal. There is no principle of justice or equity which 
“can induce us to say that the creditor who has been kept out of his 
money for such a long periód is disentitled to interest in excess’ 
of the principal or that the debtor need not pay for the use of 
the money by which he has benefitted. It appears to us that while 
_ the benefits expected to result from the measure are extremely small 
and problematical, they are far out-weighed by the evils which are 
likely to follow. = 


e “INDIAN CASE LAW IN 1895—1l. 

- In this article we resume our retrospect of the Indian cases 
for 1895. The rulings under the Transfer of Property Act IV of 
1882 may now be noticed. ss 

Section 43 which relates to transfers by unauthorised persons 
who subsequently acquire an interest in the property transferred, 
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has been interpreted by the Madras High Court so as to consider- 
ably advance the remedies which that section affords to transferees. 
The section enunciates the 2quitable principle that the transferee 
shall be entitled to compel the transferor to make good his repre- 
sentations, if, subsequently to the transfer, he is in a position to do 
so; and this right may be exercised by the transferee “ at any 
‘time during which the contract of transfer subsists.” The same 
principle underlies the provisions of S. 18 of the Specific Relief 
Act I of 1877. The question is whether S. 48 can, be applied to a 
state of things in which the contract of transfer has become merged | 
in a decree and the acquisition of interest by the transferee takes 
place after the passing and before the satisfaction ofethe decree. 
The Court answered the question in the affirmative and allowed the 
decree-holder to proceed in execution against the judgment-debtor’s 
interests as enlarged subsequent to the date of the decree—Aji- 
juddin Sahib v. Sheik Buda: Sahib, I. L. R., 18 M, 492. Best 6 
observed. “ The words of S. 43 of the Transfer of Property Act “a 
any time during which the ecntract of transfer subsists” are in my 
opinion wide enough to cover thé present case; the contract has 
no doubt merged in the decree; but it must be held to subsist all 
the same, till the mortgage :s satisfied and ihe mere fact of the 
share in question having devclved on respondent subsequent to the 
decree, appears to me to be no reason for holding S. 43 of the 
Trausfer of Property Act to ke inapplicable.” 


The decision in Gunga Nerain Gops v. Kali Churn Goala, | LLR., 
22 C, 179 clears up a misconcaption that may generally be said to 
exist as regards delivery of >ossession accompanying an unregis- 
tered sale deed for less than Rs. 100 consideration. Section 54 of 
the Transfer of Property Acs requires registration in the case of 
all sale deeds whether the ccnsideration is Rs. 100 or BE 
Makhan Lal Pal v. Banku Behari Ghose I. L. R., 19 C, 628 (F. B 
&e. Itis also settled law that an oral sale for ‘hess than Rs. ii 
accompanied by delivery of possession is valid so as to confer a good 
title upon the purchaser. Is an unregistered sale deed for less than 
Rs. 100, accompanied by delivery of possession of the property sold, 
good and valid in law? The decision under notice answers in favor 
of the validity of such a sale. Leverley J. said “ What S. 54 says and 
what the Full Bench case Makkan Lal v. Banku Behari I. L. R., 19 
C, 633 says, is that where the transfer is effected by means of an 
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instrument without delivery of possession, in that case the instrument 
must be registered, or the transfer is invalid.”’ Delivery of the 
property sold in the case of tangible immoveable property of Jess 
than Rs, 100 value does not become less effective for purposes of 
transferring ownership simply because the delivery accompanies an 
unregistered sale deed instead of an oral sale. - Justice Trevelyan 
said in the Letters Patent Appeal ‘‘If there were no deed of sale 
the case would be a clear one. As the law stands, the deed of sale 
has no operation, to transfer the property; though it may show the 
_ payment or promise of a price which plus the transfer of ownership 
constitutes a sale.” 


Of the®several sections in the Transfer of Property Act which 
are characterized by bad drafting, S. 135 is,one that is perhaps 
more conspicuous in this respect than others. The Bombay High 
Court maintains in concurrence with the Calcutta’ High Court 
Grish Chandra v. Kashisauri Debi I. L. R., 13 C, 145; Khoshded 
Biswas v. Satar Mondol I. L. R., 15 ©, 486, that notwithstanding an 
assignment for a smaller amount made before the institution of any 
suib upon an actionable claim, the assignee is entitled to recover 
the whole amount of the debt.— Vishnu v. Dagadu, I.L.R., 19 B. 290. 
The other High Courts have upheld the contrary view. It is a pity 
that S. 185 should by its defective drafting, have led to a serious 
difference of views as to its interpretation. The evil calls for the 
early interposition of the Legislature. 


The Allahabad High Court still resolutely adheres to its view 
that the failure to comply with the provisions of 8. 85 of the Transfer 
of Property Act as regards joinder of parties is an illegality and 
will even avoid a mortgage decree from taking effect against the 
sons of a Hindu father, in case the sons were not made parties to 
the decree even though on the merits the sons have no case.—See 
Bhawani Prasad v. Kallu, I. L. R., 17 A 537 (F. B.) In fact the 
Allahabad High Court has allowed its own view of S. 85, to virtually 
repeal the Hindu Law relating to the son’s liability for the father’s 
‘debts, as laid down by the Privy Council in an unbroken series of 
decisions beginning with Gridharee Lal v. Khantoo Lal, 11. A, 32, 
_ We haveʻon a former occasion (see 4 M. L. J., 266.) pointed out 
the unsoundness of this view and tried to show that non-joinder is 
at best an irregularity not vitiating the decree already obtained. 
Such a decree will not however bind those who are not parties 
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to it and will not affect their rights. To give greater effect to the 
omission to implead, is unsoand in principle and unwarranted by the 
authorities. B. 85 also requires very early revision at the hands of - 
the Legislative draftsmen. l | 


There is discernible a zrowing tendency to apply the provi- 
sions of S. 99 to cases whica may not appear to fall clearly within 
the scope of that section. After the Transfer of Property Act 
came into force, a mortgagse obtained a decree upon a mortgage 
bond. The procedure prescribed by the Transfer.of Property Act 
was not followed and the suit was not expressly brought under. 
S. 67 of the Act. It washeld that the decree-holder could not 
bring the property to sale by reason of the prohibitien contained 
in §.99.—See Chundra Nath Dey v. Burroda Shoondury Ghose, 
I. L. R., 22 C. 813. Again the prohibition contained in S. 99 was 
applied to the case of a charge on specified immoveable properties 
created by a consent decree and it was held that’.the properties 
cannot be sold in execution of the decree and that a separate suit 
must be brought under S. 67 to ‘enforce the said .charge—Aubhoyes- 
sury Dabee v. Gouri Sanker Panday, I. L. R., 22 ©, 859. Again, 
the same view was affirmed with respect toa ae ge for maintenance 

. created by a decree—See Matangini Dassee v. Chooneymoney Dassee, 
I. L. R, 22 C. 903. It is doubtful whether the scope of 8. 99 is 
wide enough to cover the above cases.—Sce clause d of S. 2 and 
the preamble to the Act. 


The question whether ir India privity of abani can be held to 
continue after the privity of estate has ceased, came up for decision 
in Sasi Bhushan Raha v. Tara Lal, I. L.R., 22 ©. 494. The suit 
was for rent by a lessor agairst both the lessee and the lessee’s trans- 
feree. The Court was inclined to the view that the privity of con- 
tract will not cease, because there has subsequently been a transfer 
of the estate; and that both the defendants will be liable to the 
plaintiff, the lessee. by reason of the privity of contract and the 
lessee’s transferee by reason of the privity of estate. A decision to 
the same effect by Justice Muthusami Aiyar is reported in Velu 
Pillai v. Ghouse Mahomed I.L. R., 17 M, 294. 


The question, whethe non-contractual post disn interest 
awarded in the case of a mortgage deed constitutes a charge upon 
immoveable property or not, appears to remain unsettled still. The 
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Madras High Coart, after a conflict of decisicns, appears to be in 
favour of the view that the interest so awarded does not constitute 
a charge.—See Thayar Ammal v. Lakshmi Ammal, I. L. R,, 18 M, 
531. The same view appears to prevail in Allahabad, Narindra 
Bahadur Pal v. Khadim Husain I. L. R., 17-A, 581 F. B. , In Cal- 
cutta also, the tendency is in the same disaki though there also, 
a conflict appears to exist as in Madras—See Bikramjit Tewari v. 
Durga Dyal Tewari I. L. R., 41 C, 274, Gudri Koer v. Bhubaneswari 
Coomar Singh I. L. R., 19 C, 19. 


We may next notice one or two rulings that bear upon the 
Specific Relief Act I of 1877. There appears to exist a difference - 
of opinion Whether tho rule of English Law that specific perform- 
ance of a contract cannot be decreed against an infant is applica-, 
ble to India or not. In Jugul Kishori v. Anunda Lal I. L R., 22 
C, 545 which was a suit for specific performance of a contract 
entered into by a Hindu minor through bis guardian, the Court 
. applied the English rule and dismissed the suit. The Court observ- 
ed “ We know of no casein which a decree for specific performance 
has been made against an infant. In Flight v. Bolland (4 Russ. 
298), if was held that an infant could not maintain a suit for 
specific performance of a contract, the remedy not being mutual: 
and it being a general principle of courts of equity to interfere only 
when the remedy is mutual.’ ‘A guardian has under the Hindu 
Law a qualified power of dealing with the property of an infant 
under his charge. He can, in case of necessity, sell, charge-or let 
it for a long term. - But the infant is not absolutely bound by the 
act of the guardian; he could on attaining majority, recover the 
property if it had been disposed of without legal necessity.” “A 
contract so long as it is voidable cannot be specifically enforced, 
and an infant cannot ratify so as to be bound by the ratification.”’ 
The opposite view in favour of decreeing specific performance, 
provided the contract is for the benefit of the infant, has been 
maintained by the Madras High Court and the English rule has 
been held inapplicable to this counrty—Krishnasami v Sundrappier 
I. L.R.,.18 M, 415. 


‘In Venkatesa Tawker v. Ramasami Chettiar I.L. R.,18 M, 
p. 888, the Court had occasion to point ont that it is a mistake 
to suppose that injunction can be issued to the courts themselves 


t 
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with respect to the proceedings before Such courts. “It is, how- 
ever, as well to notice here that the injunetions issued by the Court 
of Chancery in England for. controlling ‘proceedings in other suits 
are not orders issued to such other courts but to the party, such 

party being amenable to the jurisdiction of the court granting the 
"injunction and capable of being acted on by the process of con- 
tempt of court, and they are in fact orders in personam.” The 
case of Corkhill, I. L. R:,-22 ©, 717 affords an instance in which 
the authority of the High Court was invoked in connection with a 
municipal election, under S. 45‘of, the Specific Relief Act. In that 
case it was held that the High Court has‘jurisdiction by a proceed- 
ing in the nature of a quo warranto, to ‘restrain a pergon who hag 
not been duly elected from exer cising the functions of a duly elected 
commissioner; and that the validity of the election is for that pur- | 
pose subject to the adjudication of the High Court. 


The decisions under the Penal Code point to an advance in the 
Criminal Case-law of India. They appear to be more in har mony with 


17 A, 158, it was held that qhateres Boe the law in fiagland, 
still under the Indian Law an. accused person may be charged and 
convicted for criminal breach of trust under. S. 409 of the Indian 
Penal Code on mere general -deficiency in the account. It is not 
necessary to charge the accused with the. embezzlement of a par- 
ticular sum received on a-coriain date from some particular person. 
Compare the decision in ‘Queen Tmpress v: Ramchandra Govind 
Harshee I. L. R., 19 B, 749. Again the view that the fabrication of 
a document to ponds a contemporaneous or past embezzlement does 
constitute the offence of.forgery, has been held in Lolit Mohan 
Sarkar v. Queen Empress, I.L. R., 22 C, 813. Tho same view pre- 
vails in Madras and Bombay, Queen Empress v. Sabapati I. L. R., 
11M, 411; Queen Empress v. Ganesh Khanderao I. L. R., 13 B, 515. 
The Allahabad High Qourt alone maintains the opposite view Queen 
Empress v. Gridharee Lal I. L: R., 8 A, 658. 


The decision of the Calcutta High Court in The Deputy Legal 
Remembrancer v. Karuna Baistobi, I. L. R., 22°C, 164 is very impore 
tant aud calls for more than a passing notice. It effectively stigma- 
tizes as criminal the practice of prostitutes purchasing the vericst 
infants for carrying out at an indefinite distant period?of time, thei 


jaga 
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immoral objects. In this case a prostitute-purchased two girl infants 
each about a year old ; she was charged under S. 378 of the Indian 
Penal Code with buying minor girls for purposes ‘of prostitu- 
tion. On appeal to the High Court against her acquittal by, the 
Sessions Judge, it was held that in order to constitute an offence 
under S. 373, it is not’ necessary that there should be a guilty in- 
tention of misusing the minor eithér immediately or at least at a 
definite, though remote, future period.’ The offence will be com- 
plete as soon as a girl. is? purchased wibi the guilty intention or 
knowledge of likelihood that she shall, while still a minor under 
the age of 16 years, be employed for purposes of prostitution, 
although thg point of time for such employment may be remote by 
rcason of her physical incapacity for the purpose. “ We are quite 
free to own that apart from the evidence the presumption must 
always be in favor of innocence. .... . Illustration (a) to S. 106 
of the Indian Evidence Act has an important bearing upon the 
question we are considering.’, . . If the intention was something 
other than that which the character and circumstances of the act 
suggest, ib was for the accused to have shown that. A further 
argument was raisod that although all this may go to show that 
the intention was that the girls should be employed for the purpose 
of prostitution, still they did not sufficiently show that the employ- 
ment intended was to be before the completion of the 16th year 
by the girls. Here, again, the provisions of the Evidence Act refer- 
red to above would show that it was for the accused to prove that 
she intended to put of the employment until the completion of 
the 16th year. The age of maturity for the purpose of prostitution 
is attained before the completion of the 16th year and therc is 
nothing shown why it should be held that though the intention 
was that the girls should. be employed for the purposes of prostitu- 
tion, the intention was nevertheless qualified to the extent that the 
employment was not to take place until the 16th year was complet- 
ed.” The case at Queen-Hmpress v. Javechartm, I.L.R., 19 B, 368, 
is noteworthy for the distinction ib points out between a spy and an 
accomplice. A spy is one who knowing of criminal doings or doings 
which will culminate in crime, merely pretends to concur with the . 
perpetrators. The spy acts thus with a view to bring the offenders 
afterwards to justice. ‘This conduct is not improper. But if a 
person acting as a spy suggests and initiates an offencc, he himself 


PART VIII. | THE M_UDRAS LAW JOURNAL. sil 


‘is guilty as an accomplice. Mere good intention does not ordinarily 
excuse a criminal act. | - 


Thete are a few rulings under the Criminal Procedure Code 
‘thas call for some notice. Iti.a wholesome principle of law that the 
_ Magistracy and the Executiy> should try as far as possible to carry 
out the mandates of the Judiciary. This was pointed out in the case 
In re Rahmat Ullah, I. L. R, I7 A, 485 where a Full Bench of 
_ the Allahabad High Court Las held that’a District Magistrate has 
no power either under S. 14- of the Criminal Procedure Code or in 
his executive capacity, to make any orders which would have the 

direct effect of interforing with the execution of a civil court’s decree 
Notwithstanding the decisiors in Agra Bank v. Leishman, I. L. R., 
18 M, 41, Bechu Sheikh v. Deb Kumari Dasi, I. L, R., 21 ©, 404, 

Inve Jai Dal, I. L. R., 18 4, 362; Inre Huchapa, I. L. R., 15 B, 

152, the question as to the exact point of time with referenco to 
which an enquiry under S. 145 of the Criminal Procedure Code 
-must be directed, does not appear to be still settled, Katras-Jherriah 
Ooal Oompany v. Sibkrishtc. Daw & Company, I. L. R., 22 C, 297, 

` In this case the Court obser-ed that to hold that the Magistrate is 

precluded from enquiring into anything before the institution of the 

proceedings mightin some ca:.es lead to injustice. The case of Chandi 

Pershad v. Abdur Rahman I. L. R., 22 C, 181, points to an advance in - 
the law relating to revision by High Courtsin criminal matters. 

The powers of revision hay2 sometimes been considered as exer- 

cisable only over proceedings, not interlocutory or not pending at 

the time of revision. In ths above case it has, however, been laid 

down that the High Court hes power to interfere by way of revision 

with interlocutory orders at =ny stage of a case, no matter, whether 
the case has been disposed 02 by the lower courts or is still pending 

before them. 


Basumati Adhikarint +. Budram Kolita, I. L. Ri, 22 ©, 46 
and Lalji Shamji v. Walji Wardhman, I. L, R., 19 B. 507 relate 
to the. determination of cesta questions and caste jurisdiction. 
These cases indicate that < change of spirit has come over the 
people of this country with respect to their social sentiments. They 
show that attempts are here and there made to shake caste autho-« 
rity and assert individual rights and individual interests, 
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The question whether a ryot has a locus standi in a Civil Court 
to object to the grant of waste lands by Gover nmeut in violation 
. of their own dharkhast rules was answered’ in the negative by the 
Madras High Court in Periaroyalu Reddi v. Royalu Reddi, LL. es 
18 M, 434. , “Dharkhast rules are departmental and if they are 
infringed, the remedy for such infringement is also departmental. 
Irregularities in observing those rules constitute no valid ground of 
interference by the Civil Courts with a grant of land by: the, 
Government.” 


The:case Hari i Krishaa Joshi v. Shankar Vithal, I. L. R., 19- 
B, 420 raises a very interesting question of acquisition of an ease” 
ment by préscription with respect to growing trees overhanging a 
neighbour’s land, The Court following the decision in Lemmon v. 
Webb, 1894, 8 Ch. 1, held that a prescriptive right cannot be ac- 
quired with reference to growing trees overhanging another’s land 
whatever may be the length of time during which the overhanging 
of the trees may have continued. A growing tree being always in 
a state of change materially differs from such things as eaves and 
projecting beams. The tree always changing in extent and position , 
of space, the convenience to the owner of the tree cannot become. 
so determined that it can by any length of time be held to be enjoyed 
as “of right?’ as required by S. 15 of the Indian. Easements Aot 
V of 1882. 


‘The decision of the Madras High Court in Alagappa Chetti v. i 
' Vellian Chetii, I. L. R., 18 M, 83 applies to suits in assertion of-the- 
rights of a joint Hindu family, the principle applicable to suits by 
joint-contractors. Accordingly, a suit by the managers of au un~ 
divided. Hindu family was held to be unsustainable in law in the , 
absence of the other members as parties to the suit. It has been 
held in several cases that decrees obtained against the.manager of 
a Hindu family are binding upon the other members.—See Doulut 
Ram v. Mehr Chand 14 I. A., 187; Bhagbut Pershad v. Girja Koer, 
I. L. R., 15 C, 717; Bom. P. J. 1889, page 248 ; If for purposes of- 
liability, the manager represents others, why should he not be 
_ allowed to do the same for purposesof asserting as plaintiff the rights 
‘of the family. In many cases, a joint Hindu family has been treated 
as in the nature of a judicial person, with its manager to represent. 
it in all transactions including judicial proceedings. ‘The decision 
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iii notice has to be careful y scrutinized before it can be accepted 
‘assound. A very recent decision of the Bombay High Court Hari 
Vasudev Kamat y. Villahadu Dad Gavda, I L. R., 20 R, 435 upholds 
the views herein submitted. 

We shall next notice a w ralings under the Indian Limita- 
tion Act. The question, whetaer the case of money deposited with a 
banker on the terms that the money should be repaid with interest 
on demand, falls uiider art 6) or art 59 of the Limitation Act; may 
perhaps be considered to havs become almost settied, see Perundevi 
Tayar v. Nammalvar Chetti. I, L. R., 18 M, 890; Ishur Chunder 
Bhaduri v, Jibun Kumari Biti, I. L. R., 16 C. 25, The decision of 
the Bombay High Court in Ichhi Danji v. Nathu I. L. Re 13 B, 338 
that it is a cãse of money lent (art 59) and not a case of deposit (art 
60) is opposed to the more recent rulings in Dorabji v. Muncherji, 
I. L. R., 19 B, 352; Muncheri v. Dorabji, I. L. R., 19 B, 775. In 
the latter case it was pointed Dut that a deposit is a loan and some- 
thing more, in that the depo-itee stands in a fiduciary. position to 
the depositor. 

The cases Dwarka Nath M7sser v., Barinda Nath Misser, LL. R.; 

22 C, 425 and Tiluck Singh =. Parsotein Proshad, I. L. R., 22 C, 
924 illustrate the attempts very often made by litigants to en rid 
of their adversaries by invokng the aid of the law of Limitation 
in the matter of each and every application made to a court. An 
application under the Transfe= of Property Act for an order absolute 
with respect to the sale of mortgaged property, Tiluck Singh v. 
Parsotein Proshad, and an aplication to effect partition by metes - 
and bounds in pursuance of a-decree for partition Sasi Bhushan v. 
Tara Lal, I. L. R., 22 O, 495 were both held not to fall within the 
scope of the Limitation Act. 

In Narayanasami Gramazi v. Periathambi Gramani I. L. R.. 
18 M, 460, it was held that the devise of one cawny out of a land 
measuring 13 eama is goal ab law and that the devisee was 
entitled to select any Sne caway ont of the land in question. An 
argument at the bar that the Jevise was indefinite and vague and 
hence invalid did not find fava: with the Court. 

The Privy Council decision m Gurdyal Singh v. Raja of Faridkot, 

I. L. R., 22 C, 222 contains. tha most lucid exposition of a very 
interesting question ‘of Private International Law. The question 
related to the international vaidity of a decree in absentum passed 
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by a court of a foreign state in a personal action brought against a 
‘foreigner. We may collect the following doctrines of International 
Law from the judgment of their Lordships. 


1. All jurisdiction is primarily territorial. It exists always 
as to land within the territory and if may be exercised over move- 
ables within the territory ; and in questions of status or succession 
governed by domicile it may exist as to persons- domiciled, or who 
when living were domiciled. within the territory. 


2. Tertitorial jurisdiction attaches (with special exceptions) 
upon all foreigners either permanently or pen ala. resident 
within the | territory, while they are withinit. 

; 8, "But territorial jurisdiction does ngi follow the for ects 
after they have withdrawn from a state and when they are living 


|. “in another independent country. And no territorial legislation can- 


give jurisdiction which, any foreign court ought to recognise, 
against foreigners who owe no allegiance or obedience to the power 
which so legislates. 

4. Even courts of the country in which the cause of action 
- arose, or in cases of contract, the courts of the locus solutionis or 
the place of performance cannot according to the principles of 
Private International Law assume jurisdiction over a defendant 
-not otherwise subject to such Courts. In such cases as well as all _ 
others’ where the action is personal, the Courts of the country in 
which the defendant resides have alone power and these Courts 
ought to be resorted to, to do justice. 


5. It follows from the above doctrines, that a decree pro- 
‘nounced in a personal action in absentem by a Foreign Court to the 
jurisdiction of which the defendant has not in any way submitted 
himself, is by International Law, an absolute nullity. 


The decree in question being like the one spoken of above in. 
clause 5, the Privy Council pronounced it i be invalid in reversal 
of the views of the Courts below. 


w K. VAIDYANATHA AIYAR. i 


` NOTES OF INDIAN CASES. 


Dinshaw Nowroji Bodi v. Nowroji Nasurwanji Bodi, 
I, L. R, 20 B 46. This is 9 somewhat noyel cage. A suit was brought 
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by a trustee of a charitable trst for sanction of a proposed mortgage to 
raise money for the trust purpose. The Indian Trusts Act S. 34 does 
not apply as the Act has no conrection with religious or charitable trusts. 
No question appears to have Leon raised as. to the maintainability of 
such a suit. Such suits are common enongh in England under special 
enactments and they. would lie ia the High Courts as they have inherited 
the jurisdiction of the Supreme Courts. Itseems to us, however, that tho 
Court in India being Courts of Equity as well as of law, the jurisdiction 
of the Court of Chancery belongs to the Civil Courts in the Moffusil. 


Bai Barji v. Bai Santok, 1. L. R., 20 B 53. “We have more 
than once had occasion to drew attention to the rule of law as to 
the burden of proving special customs as regards particular communi- 
tics in India and the quantum >f proof necessary to establi¢h them. Tt 
seems to us that Ranade and Fulton J, J. lay down the ‘right principle 
when they say. “If the evideace is clear on the point of the general 
prevalence of the Hindu rules of ‘succession in preference to the. rules 
of Mohammedan Law the burcen of proof will be discharged, and it 
will be for the appellant to show that the particular relationship was ex- 
eluded from the sphere of the proved general usage of the community,” 


Vira Sungappa Chetti v. Rudrappa Chetti, I. L. R., 19 
M 110. The ruling of Subrahmcnia Aiyar and Best J.J. in this case that 
the mother and daughter created a Joint-tenancy between them. with 
the right of survivorship in case of the death of either of the owners, 
must, we apprehend, be held tc be incorrect, having reference to the 
decision of the Privy Council ia Jogeshwar Narain Deo v. Ramchandra 
Dutt, LL.R., 23 C 670 decided ir February 1896. Lord Watson delivering 
the judgment of the Judicial Gommittee observed that except in the 
case of coparcenary between the members of an undivided family, the 
principle of joint-tenancy is urknown in the Hindu Law. Tho case 
decides another important point that in the case of stridhanam property 
inherited by a Hindu female, the inheritor takes, only a life estate, and 
on her death the heirs of the last holder succeed to the property. There 
has been some conflict of judicia! opinion in Madras on the point, but on 
the whole the judgment seems to be satisfactory, 


Kamalakshi v. Ramasami Chetti, I. L. R., 19 M, 127. It is 
not an irremediable defect that a minor plaintiff sues in his own name 
instead of by a next friend. The defendant, therefore, can waive the 
objection by not taking it in due time. The rule is well established in 
England though there are very few Indian authorities on the point. 
Mr Justice Subrahmania Aiyar’s -udgment as to the validity of the adop- 
tion of a dancing girl under the age of sixteen is very instructive, If 

3 


‘ 
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such an adoption ha made with the intention that the adopted girl 
should in due conrse embrace the life of a prostitute, the act would be 
criminal under S. 373 of the Indian Penal Code. Can it then confer 
any civil right on the girl adopted, seeing that the girl herstlf was no 
‘party to the crime. The question is novel and not free from difficulty 
but we are not dissatisfied with the decision of the learned judge that 
the sounder position would be to hold, that no civil rights can accrue . 

° from a criminal act, even in favour of one not a party to the crime. The 
“Court was pressed to hold that since in most cases the adoption of 
dancing girls is made with the -view that the adoptee should follow the 
profession of the adoptor, such adoption must necessarily be invalid ; 
but the argument did not prevail ; for the learned Judges held that the 
immoral intention did not necessarily exist in al) such cases, and that ` 
a girl might be adopted merely for the sake of an heir. We doubt 
whether the Court was right in the view it took. In deciding whether a 
transaction should be condemned as immoral or opposed to public policy, 
we think itis hardly necessary to prove that the immorality must neces- 
sarily exist. If the probable consequence would be to make the girl lead 
an immoral life, as it, certainly, would be in all cases of such adoptions, 
the adoption might be regarded as immoral, 


SUMMARY OF RECENT CASES. | 
Indemnity Estoppel—A bandowment. - 


Chadwick v. Hon. Sir William M. Manning. [1896, A. ©. 231.] 

Where a person possesses a legal right, a Court of Equity will not 
interfere to restrain him from enforcing it, though, between the time of 
its creation and.that of his attempt to enforce it, he has made represent- 
ations of his intention to abandon it. Nor will Equity interfere, even 
though the parties to whom these representations wére made have acted 
on them, and have, in full belief in them, entered into irrevocable 
engagements. To raise an Equity in such a case, there must be a mis- 
representation of existing facts and not of mere intention. (Jordon and 
Wife v. Money 5. H. L. O, 185.) 


The plaintiff and the defendant had jointly guaranteed to a bank 
the payment of a cash bond, and the plaintiff had agreed to indemnify 
the defendant from all liability therennder. Seven years after, under 
certain arrangements with the principal debtor, the bank released the 
guarantors from all liability on payment by each of £1,000. In the 
interval between these two periods the defendant forgot everything 
about the indemnity and whenever the bank pressed him for payment he 
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wrote to the plaintiff to put pressure upon the principal debtor, and 
finally with the knowledge and assent of the plaintiff entered into 
those arrangements with the bank, by which they discharged the guar- 
antors on payment of £1,000 each. In all this he wrote and acted just as 
if the agreement of indemnity were not in existence or as if it had com- 
pletely vanished from his mind. Shortly afterwards he recollected the 
indemnity and called on the plaintiffto indemnify him and on his refusing 
to do so filed an action at law. The plaintiff, then, filed a statemont of 
claim in Equity, asking for a declaration that the indemnity had been 
discharged and that the defendant was estopped. . 


Held by the Privy Council that the indemnity was not discharged 
and that the defendant was not estopped. 


—— Cee 


Arbitration—Award—Unanimity among the arbitrators, 


United Kingdom Mutual Steamship Assurance Association 
v. Houston & Co, [1896 I. Q. B. 567 per Mathew, J.] 

Where parties agree to refer matters in dispute to a number of 
arbitrators without providing for cases of disagreement among them, 
the general rule is that all the arbitrators appointed should concur in 
the award, An award made by a majority of them alone is bad, 


Practice—Summons— Misdeseription. 
Smith v. Hammond, [1896 I. Q. B. 571 per Pollock, B. and Brace, J.J 


When a summons to a defendant has been served upon the proper 
person, a mistake in the description of the defendant does not vitiate the 
summons unless he has been misled or prejudiced. The defendant had 
been described in the writ as of Lytham in the County of Lancaster 
whereas his only residence and place of business was at Londonderry 
in Ireland. Having been served with this writ he applied to have it set 
aside. Held that the summons was good and that the incorrect state: 
ment of the defendant’s address did not vitiate it. 





e —_—_ 
Penalty—Liquidated damages. 


Willison and another v. Love and othe1s. [1891 I Q. B. 626 C. A.J 


The general rule ought to be that parties must be left to the con- 
sequences of their own acts, and their agreements entered into by them 
with their eyes open should be strictly onforeed unless the case falls 
within the provisions of Ch. IT of the Contract Act. The English law has 
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deviated from this rule in making a distinction between penalty and. 
liquidated damages and has made it a matter of no small difficulty for. 
judges to decide in any particular case what is penalty and what is i 
liquidated damages. A lease of a farm contained a covenant by:the, 
lessees not to sell hay or straw off the premises, during the last twelve — 
months of the tenancy, but to consume the same upon the premises and. 
provided that an additional rent of £ 3 per ton should be payable by 
way of penalty.for every ton of hay or straw so sold. It appeared that 
the market manurial value of hay was from 15 s. to 1£ per ton. The Court 
of Appeal held that the sum made payable was penalty and not liquid- 
ated damages. ‘They laid down that. ‘where a sum is made payable 
by 4 contract to secure performance of several stipulations, the dams 
ages for the bseach of which, respectively, must be substantially different 
or; in other words, the performance of stipulations of varying degrees of 
smportance, that sum is prima facie to be regarded as a penalty and not 
as liquidated damages” 


Rigby, L. J. who took part in me case regretted that judges 
should have deviated from the general rule at all, and delivered himself 
thus :—“The history of the decisions appears to me to lead to the con-, 
clusion that the Courts made a mistake when they departed in regard to 
these cases from the general rule that effect ought to be give to the. 
terms of the agreement entered into by the parties, and that, when once 

that rule was departed from, it became extremely difficult to arrive at 
` any clear rule on the subject. If I had had to decide this case in- 
dependently, I might, perhaps; have come toa conclusion different from 
that at which Collins J. at the trial and the Master of the Rolls and my 
brother A. L. Smith in this Cotrt, have arrived; but I cannot say that 
I have been able, as the result of the authorities to which we have been 
referred, to grasp any general principle with sufficient clearness to 
enable me to give a judgment differing from that of the learned judge 
below and the other members of the Court.” a 


For the law in India vide S. 74 Indian Contract Act. 


— 





Trade mark—Trade name—Rival makers—Injunctions 


Powell v. Birmingham Vinegar Brewery Co. [1896 11 Ch, 
54 0, A) 

The case of Reddaway, v. Banham. recently decided by the House 
of Lords [1896 A. O. 199,] -has been followed by the Court of 
Appeal in this case. The facts of both the cases are identical t.e, 
that tho words used to denote the plaintiffs article—whether originally 
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descriptive or otherwise--had come to mean in the market the article made 
by the plaintiff that the defendant's article was being mistaken in the 
market by ordinary unwary purchasers for plaintiff's article and bought 
by thom as such, In the present case, however, the defendant had tried 
to remove such confusion on the part of purchasers by putting his own 
name on the label and introducing some other differences in the discrip- 
tion But the differences betwven the bottles of the plaintiff and of the 
defendant are not sufficient to prevént mistakes. The Court of Appeal 
held following Reddaway v. Bazham that the plaintiff was entitled to an 
injunction restraining the defendant from selling his article by the name 
by which plaintifi’s article was known in the market without better dis- 
tinguishing it from that of the plaintiff. 


The principle on which Cotrts act in determining the fight of rival 
manufacturers with reference to the use of trade marks and trade names 
is stated and elaborately explained in the judgments of their Lord- 
ships. The judgment of Lindley, L. J., is very elaborate and exhaustive 
and will well repay a perusal. 


Kay L. J. has in his judgment stated the law relating to this subject 
in the form of a few propositions. ` 


f (1) “Tt is unlawful for € trader to pass off his goods as the goods 
of another. ' 


(2) Even if this is done innocently it will be restrained. Milling- 
fon v, Fow 3 My, & Cr. 388. . 

(3) A fortiori, if done des gnedly, for that is a fraud. 

(4) Although the first parchaser is not deceived, nevertheless, if 
the article is so delivered to him as to be calculated to deceive a 
purchaser from him, that is illegal. Sykes v. Sykes. 3 B. & O. 541. 

(5) One apparent exception is, that where a man has been des- 
cribing his goods by his own name, another man having the same name 
cannot be prevented from using it, though this may have the effect of 
deceiving purchaser's Burgess y Burgess,-3. D. M. & G, 896. Turton v. 
Turton, 42 Ch. D, 128, 

(6) But this exception does not go far. A man may so use his 
own name as to infring8 the rila of law. “It is a question of evidence 
in each case-whether there is a false representation or not” ; per Turner 
L. J. in Burgess v. Burgess. 3 D. M. & G. 905. 


So he may be-restrained if he associates another man with 
him so that under their joi,.t names he may pass off 
goods as the goods of ang her person Oroft v. Day 
7 Beay. 84, Clayton v. Day. | 5 Sol. J. 43, 


|| 


IN 
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(3) Wellachirno Egyptian Cigarette Co., 4 Rep. Pat. Cas. 215. 


(7) Another apparent exception is, where a man has under 
patent had a monopoly for fourteen years, and has given the article 
a descriptive name, he cannot when the patent has expired prevent - 
another from selling it undor that name: Young v. Macrae 9 Jur. (N.S.) 


. 822. Linoleum Manufacturing Co v. Nairn. 7 Ch. D. 884. 


(8) I am not sure this would be so, if the name so used were the 
name of the patentee, or even a purely fanciful name not descriptive. 


(9) Certainly, where there has not been a patent, and an article 
has been made and sold under a fanciful name not descriptive, so that 
the article as made by one person has acquired reputation under that 
name, anothey trader will not be permitted to use the name fora similar 
article made by him! Braham v. Bustard, 1 H. & M. 447, Cochrane v. - 
Macnish and Son, [1896] A. C. 225. 
| (10) To this last proposition there is again a limitation. If the 
first maker has slept upon his rights, and allowed the name to be used 
by others until it has become publici Juris, the Court will not interfere. 


Detinue—Property by finding—Treasure trove. 


South Staffordshire Water Company v. Sharman, [1896, It, 
Q. B., p. 44. pér Ld. Russell of Killowen, O. J.J 

The action was brought in detinue to recover two gold rings from 
the defendant. The defendant was employed by the plaintiff in the 
clearing of a pool ina certain land of which he was in possession as 
owner in fee simple. While clearing the pool, defendant discovered 
the rings and refused to give them to the plaintiff and denied his title 
to recover them. Ld. Russell of Killowen, C.J, decreed the suit and 
hold that where a person has possession of land or house, with a mani: 
fest intention to exercise control over it and the things which may bo 
in or upon it, then, if something is found on that land, whether by an 
employee of the owner or by a stranger, the presumption is that the 
possession of that thing is in the owner of the locas in quo. 


e 

The case of Bridges v. Hawkesworth (21, L.J., Q.B., p. 75) was quoted 
in the argument. In that case some one had accidentally dropped a 
bundle of bank notes in a public shop. The shopkeeper did not know 
they had been dropped, and did not in any sense exercise control over 
them. The shop was a place where all the public resorted and a cus- 
tomer who happened to go there picked up the notes and gave them to 
the shopkeopor to find out the owner, The bwner was not. found and 


N 
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the finder then sued the shopzecper for the notes. It was held that 
he was entitled to do so, The learned Chief Justice distinguished 
this case on the ground that tke notes were dropped in the public part 
of the shop and consequently vere never in the custody of the shop- 
keeper, or “ within the protection of his house.” 

The principle upon whica such cases have to be decided is thus 
stated by Pollock and Wrigat in their Essay on Possession in the 
Common Law, p. 41, 


“ The possession of land carries with it in general, by our law,, 
possession of everything which is attached to or unter that land, and 
in the absence of a better tit e elsewhere, the right to possess it also, 
And it makes no difference thas the possessor is not aware of the thing’s 
existence....., It is free to an7 one who requires a speciffc intention as 
part of a de facto possession to sreat this as a positive rule of law. But 
ib seems preferable to say that the legal possession rests on a real 
de facto possession constitute by the occupicr’s gencral power and 
intent to exclude unauthorized interference,” 





Mischievous animal—Uv-dence of Scienter—Feroctous dog. 
Osborne v. Chocqueel [18°6, Vol. I1, Q.B., p. 109]. 


In actions for injury sustaned by a man through the bite of a dog, 
the scienter which it is necessary to show is that the dog had a ferocious 
disposition towards mankind, -hat he had bitten or attempted to bite 
mankind. It is not suffizient to show that it 'had to the defendant's 
knowledge, chased and bitten = goat. l 


Legal Praczitioners’ Act—Touts. 

In re Kuar Bahadur :— 

In taking action under S. =6 of Act No. XVIII of 1879 as amended 
by S. 4 of Act No. RI of 1896, he High Court, after recording evidence 
which proved to the satisfactior of the Court that certain persons habi- 
tually acted as touts, Salled upan such persons to show cause on a date 
fixed why they should not be d2alt with according to the provisions of 
the section referred to above. ‘he persons so called upon were invited 
to give any evidence they could produce to rebut the presumption that 
that they habitually acted as routs, and they were also permitted to 
give evidence on oath on their own behalf if they wished to do so.— 
The Allahabad Weekly Notes. 


Wa 
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Za Indian Penal Code—Desertion of Ohild, 
Queen Empress v. Mirchia :— 
A woman who was the mother of an illegitimate child aged at the 
ty about six months left the child in charge of a blind woman in 
whose company she was, saying that she was going to get food and 
"would return shortly. She went away to another village and did not 
return. Apparently she never intended to return. Upon these facts it 
~ was held by Blair and Aikman JJ., dissentiente Know J., that the mother 
of the child could not properly be convicted of the offence defined by 
S, 317 of the Indian Penal Code.—The Allahabad Weekly y Notes. 


Trespass on Burial Place—Entry with owner's permission. 


Queen Empress v. Subban :— 

Held that persons who entered ‘upon a burial place and ploughed 
up the graves were liable to be cénvicted of the offence defined by 
S. 297 of the Indian Penal Code notwithstanding that their entry on the 
land was by the consent of the owner thereof.—The Allahabad Weekly 
Notes. 





Limitation—-Appeal—Minor. 


In ve Brij Mohan Lal :— 

Section 7 of Act No. 15 of 1877 will not apply-to extend the time 
| limited for filing an appeal, the right to appeal having accrued when: 
the would be appellant’ was a minor, that section applying only to suits, 
and applications. The Allahabad Weekly Notes. 





Civil Procedure Oode 5. 257 A—Hwecution of decree—Agreement io give 
time to the judgment-debtor not sanctioned by Court. 


Dan Bahadur Singh v. Anandi Prasad :— 


A judgment-debtor asked for time to pay the decretal aiik The 
decree-holders agreed to give time on condition that the judgment-debtor 
gave them a hundi, for Rs, 1,500, that sum representing a portion of, 
the decree-holders’ claim which had „been dismissed as barred by limita- 
‘tion, The judgment-debtor gave the hundi, but the sanction of the 
court was not obtained to the transaction. On suit by the decree-holders 
to recover the money secured by the hundi given under the circum- 
stances mentioned, it was held that the transaction was one contemplat-- © 
ed by S. 257 A of the Code of Cn Procedure that, as it had not been 
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made with the sanction of the 3ourt, ib could not be enforved and the 
suit must be dismissed. Hukum Chand Oswal v. Taharunnessa Bibi 
(I. L. R., „16 C, 504) dissented fom.—Alluhabad Weekly Notes. 





Cause of action—Plaintif’ confinel to cause of - action set out in his plaint 
—Bucden of proof. ; 

Sheo Prasad v. Lalit Kuar :— 

A. plaintiff is only entitled  succecd npon the cause of action alleg- 
ed by him in his plaint. So waeré plaintiffs came into court alleging 
a mortgage of the year 1854 mede by their predecessor in title in favour 
ofthe defendant and seeking fo redeem the mortgage of 1854, and it 
was found that the plaintiffs hal failed to prove the mortgage of 1854, 
it was held that the plaintiffs rere not entitled in that suit to a decree 
for redemption of other mortzagos which might be found to subsist 
betweon the parties but which formed no part of the cause of action 
upon which the plaintiffs came into court. Read v. Brown, (L: R., 22 
Q. B. D, 128), Murti v. Bhola Bam, (I. L. R.,l6 A, 165), Salima Bibi v. 
Sheikh Muhammad, (I. L. R, 18 A, 181), Ratan Kuar v. Jiwan Singh, 
(LL. R, 1A, 194), Paramasand Misr v. Shib Lal, (I. L. R, 11 A, 
488), Fingari Singh v. Bhagwo Singh, (Weekly Notes, 1889, p. 187), 
Krishna Pillai v. Rangaswami Pillai, (I. L, R., 14 M, 462), Govindrav 
Deshmukh v. Ragho Deshmukk, (1. L. R., 8 B, 543) and Bshenchunder 
Singh v. Shama Ohurn Bhutto, LI. I. A., 7) referred to. Lakshman Bhisaji 
Sirsekhar v. Hari Dinkar Desai, (I. L. Ri, 4 B, 584) and Chimnaji v, 
Sakharam, (I, L., Ri, 17 B, 38657 dissented from ;---The Allahabad Weekly 
Notes. 


Award— Decree on judgmert in accordance with award--Appeal, 


Ibrahim Ali v. Mohsin Ali: — 


Where a decree has been made upon a judgment given upon an 
award and which is not in excess of and is in accordance with the 
award, an appeal from such decree will lie on the gound that the so-called 
award upon which the fudgmeat and decree are based is from one cause 
or another no award in law; out where an application to set aside the 
award on the ground of the misconduct of an arbitrator has been made 
under S: 521 of the Code of C-vil Procedure, and such application has 
been refused after judicial Getermination and a decree made under 
S. 522 of the Cade, which is in accordance with and not in excess of the 
award, no appeal will lie from the decree so made. Bhagirath v, Ram- 

4 


r 
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ghulam, (T, li R., 4 A, 283) approved, Maharajah Joy Mungil. Singh 
Bakadur v. Mohwit Ram Marwaree, (23 W. R., 429), Nand Ram Daluram 
v. Nemchand Jadavehand, (I. L..R, 17 B, 357) and Lackman Das y. 
Brijpal, (I. L. R., 6 A, 174) referred to: —The Allahabad Weekly Notes. 


Receiver — Power of District Oourt as to appointment of ‘Receiver. 


Amar Nath v. Raj Nath. 
The concluding words of S. 505 of the Code of Civil Procedure— 

‘or pass-such an order as it thinks fit’—must be read as controlled by 
the words preceeding them, and do not confer upon the District Court 


the power itself to appoint a receiver not nominated by the Subordinate 
Court.—The Allahabad Weekly Notes.. 


—— ss ome 





z Execution of ecree—Limitation-—“ Subsequent appioation to execnte the 


decree” —Meaning of term “granted,” 


Rahim Ali Khan +. Phul Chund.— 

The “subsequent application to execute the samo decree” mention- 
ed in S. 230 of the Code of Civil Procedure means a substantive applica- 
tion for execution in the form prescribed by 9, 235 of the Code, 


4% 


Hence where an application for execution in accordance with S. 235 
of the Code has been made within the period of limitation prescribed 
by S. 230 and has been granted, that is, execution has been ordered in 
accordance with the prayer of the decree-holder’s application, the right 
of the decre-holder to obtain execution will not necessarily be defeated: 
if, by reason of objections on the part of the judgment-debtor action. 
taken by the court or other cause for which the decree-holder is not 
responsible, final completion of the proceedings in execution initiated: 
by the application under, S. 235 above referred to, cannot be obtained 
within the period limited by S. 230. Further application of the decree- 
holder to the court executing the decree to go on from the point where 
the execution proceedings had been arrested and complete execution 
of his decree would be applications merely ancillary to the substantive 


application under S, 235 and would not be obnoxious to-the bar of S. 230, 


The Delhi and London Bank Limited v. Relly, Weekly Notes, 1893 
p. 124) overruled.—The Allahabad Weekly Notes.” 


Mortaage—Redemption—Limitation— Acknowledgment. 
Dharman v. Balmakund :— 


_ Held that an acknowledgment of the title of the mortgayoy, made 
by one only of two mor tgagees would not avail to save the mortgagor’ s, 
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right of redemption being barred by limitation, where the mortgage 
was a joint mortgage and not capable of boing redeemed piece-meal. 
Bhogilal vv. Amritlal, (I. L. R., 17 B, 173) referred to :—Vhe Allahabad 
‘Weekly Notes. 





Comylaint—By whom a corrplaint of an offence may be made; 


Farzaud Ali v. Hanuman Prasad : 


The complaint upon which ander S. 791 (c) of the Code of Crimi- 
nal Procedure a magistrate may take cognizance of an offence may be 
made by any member of the public acquainted with the facts of the case, 
not necessarily by the person aggrieved by the offence to which the 
complaint relates. Inve Ganesn Narayan Sathe, (I. L, R., 18 B, 600) 
followed ;—The Allahabad Weekly Notes. S 


JOTTINGS AND CUTTINGS. 

We beg to acknowledge with thanks the receipt of the follow: 
ing Legal publications :— 

The Educational Review for August and Sept. 1896 (in eachange). 
Green Bag for July and August 1896 (in cachange). . 
Harvard Law Review for July 1896 (in exchange). 
Allahabad Weekly Notes for August 1896 (in eachange), 
The Canadian Law Times for June, July and Aug. 1896 (in eachange) 
The Albany Law Journal frcm June to Aug. 1896 (in exchange). 
The American Law Review for July—August 1896 (in exchange). 
The Law Digest and Recorder for June and July, 1896 (in echange.) 
The Chicago Law Journal for June and July 1896. , 
Mukuyji’s Indian Penal Code (for Review.) 


Commentaries on the Indian Registration Act by Mr. A. Rajagopal 
Aiyar (for Review.) 

Lord Russell on Arbitration:—We have read the address of Lord 
Russell before the annual meeting of the U, S. bar association. The - 
“speaker was a man who had ache-ved the highest forensic reputation 
and occupies next to the Lord Chancellor the highest judicial office in 
England. The occasion was a memorable one and the audience, perhaps, 
the most distinguished in all America. The subject was onc which, in 
recent years, has come prominent y before tho public mind. The dis- 
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tinguished part which Lord Russell had played in conjunction with 
the present Attorney General of England, Sir, Richard Webster as 
© Counsel for England in the Behring Sea Arbitration peculiarly qualified 
the speaker to speak with authority. He was the bearer of a message 
from England to her Trans-Atlantic cousin. Ib is no wonder, therefore, 
that the speech of Lord Russell is admired on all sides for the words of 
wisdom which it contained. It is not that there is anything profound 
in the deliverance of Lord Russell, but the public, which, being prepared 
on all sides for a careful consideration of the question of International 
Arbitration was anxious to find a solution of the problem, was ina condi- 
- tion of “receptivity which made every man echo the words of the Lord 
Chief Justice of England. As an eloquent appeal to the higher moral 
instincts of petions and governments, thie speech deserves the careful 
a, of all. 
4% 


Sir George Parker :—Many people felt at the time of the departure of 
Mr. Justice Parker that they were losing a just, kind hearted, and tactful 
judge. Since his departure, the yalue of the qualities which he possess- 
ed has risen greatly in general esteem. The whole subordinate judicial 
service felt that they were losing a thoroughly reliable head. The 
relations between him and the profession were marked by no friction 
whatever. No doubt, he incurred the displeasure of the attorneys, as 
ite was resolved to reduce the sometimes enormously heavy bills of costs 
which they presented for taxation. But nobody could deny that he was 
actuated in that respect by the best of all motives, namely, the reduc- 
tion of the expensiveness of litigation. He had a sincere hatred of the 
forms and precedents of the original side, which, if left to himself, be 
would have brushed aside and replaced by the simpler and more intelli- 
gible provisions of the Procedure Code. Butin whatever he did, he _ 

_acted for the best, and never said an unkind word to the profession with 
which he was in daily contact. 
a) 
ka 


“The Madras High Court:—We have now six adan dnd if it is 
borne in mind that the Judge of the City Court does the business which 
~ would.otherwise have fallen to the Original side of the High Court, we 
inay say, we have practically seven judges. We do not think, however, 
that even this number is adequate. Several of the judges are seized 
with the anxiety to show disposal; and the Chief Justice probably is 
counting the cases that are disposed of every day. Naturally, he con- 
sidors himsclf bound to show better quantitative results than when there 
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were only five judges in the High Court. But tbe authorities that are 
responsible for the financial administration of the country and who are 
perhaps looking forward to thc time when they may dispense with tke 
sixth judge—as the terms of the Secretary of State’s despatch at the 
time of Mr. Justico Boddam’s appointment make it clear—do not seem 
to be alive to the importance of adding to the strength of the High Court 
not merely numerically but alsc intellectually. l 
The Privy Council: —A colonial Chief-Justice was recently appointed 
u member of the Judicial Committee. This was certainly a step in the 
right direction as there are many points of colonial law which come up 
for decision before the judicial committee ; and though the decisions of 
the Judicial Committee general_y command respect ,they would inspire 
more confidence, if a lawyer acquainted with the systems of law adminis- 
tered in the colonies had a seat in that august tribunal. But there is 
one matter to which attention ia drawn by the Huglish Law Journal in 
this connexion which we would most earnestly advocate. It is a great 
pity that the judgments of the Privy Council are always delivered by 
one judge. The decisions, it must be confessed, do not command the 
same general confidence that the decisions of the House of Lords do, 
though the individual judges pzesiding in both the tribunals are often 
the same. The reason of this difference is that, generally, each judge 
sitting in the House of Lords mskes it his duty to deliver his own judg- 
ment, while in the Privy Counci, there is only one judgment delivered 
as the judgment of the whole tribunal. The- advantage of separate 
‘judgments consists in the fact taat in formulating his reasons and con- 
clusions in writing, the judge gives full exercise to his faculties, and it 
may be, even where the conclusion arrived at by several judges is the 
same, the reasons may vary. The advantage to the profession is, there- 
fore, great in its being able to follow, the mental processes of indivi- 
dual judges which enabled them to reach the particular conclusion. The 
decision becomes, therefore, doably instructive as a guide in future 
cases. For the reputation of the Privy Council and the interests of 
justice, we hope that the system of each judge delivering his judgment 
may be introduced, 


HR 
+ 


The Bench and the Bar in Madras :—The relations between the bench 
and the bar in Madras are unkappily somewhat strained. Notwith- 
standing that the interests of the several branches of the profession 
practising iu the High Court are at variance in some instances with 
each other, there is a strong unanimity of feeling as regards the bench 
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as at present constituted. It goes without saying that such a state of 
things is extremely undesirable, for the interests of litigants cannot but 
, Suffer, when there is an absence of cordiality between the bench and the 
bar. It was remarked by a celebrated English judge that in the mutual 
respect and confidence of the bench and the bar depended the safety of 
suitors. Since the departure of Mr. Justice Parker, the relations between 
the first bench and the professional men appearing before it have been 
marked by incidents of one kind oranother which have excited a consi- 
derable amount of comment in the local newspapers. It ought to be 
remembered thatmutual trust and forbearance is like oil to the wheels of 
machinery. We hope, that after what has occured, a better understand- 
ing will prevail, For, when the highest court of justice in the land 
fails to command respect, then, woe to the administration of justice. - 
f Kak 


A 

The Deputy 1 egistrar :— Mr. Todhunter has left the High Court; 

-let us hope for good. During his short connexion he has not had an incon- 
- siderable share in promoting the somewhat strained .relations between 
the bench and the bar. Hg has busied himself in ‘‘ reforming” the office of 

- the High Court. We believe there is not one man in the office on the ap: 

pellate side who does not possess some grievance against Mr. Todhunter. 
We have strong objections to the appointment of a raw civilian at 

' the head of an office which is peculiarly one for which experience is 
the best qualification. The Deputy Registrarship should be held only by 
a professional man more especially as the Registrar happens always to be 
a civilian whose connexion with the High Court is generally very short.. 
An officer utterly ignorant of the administration of law and of the pro- 
` per vocation of the profession is nota fit man to be at the elbow of the, 
Registrar. We hope that the vacancy now caused will be filled by the. 
Chief Justice, by a professional-man of some standing, who will know 
how to deal with the office and the profession. Sach an action on the. 
part of the Chief Justice is absolutely necessary if the rules that have 
been made by the judges should be worked without unnecessary friction 
and with due regard to the administration of justice. It is only the 
other day that the Judges passed arule that ethe Deputy Registrar 
should have all the powers of the Registrar, arule which was never 

thought of during the last 35 years of the existence of the High Court. 


The Registrar has judicial functions to perform, for he decides 
finally without there being an appeal to the judges upon the court-fea 
payable in appculs preferred to the High Court. He has to decide whether 
a case’shall be admitted at once and notice issued, or the case shall be 
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posted for hearing before admission, It seems highly inexpedient ‘to 
vest these powers in an officer vho has made no acquaintance with the 
laws in force in the land, eee: hie 
i AH | i 
Dismissal of second appeals “or want of copies of original judgments ;— , 
Among the many sensational tings which have been reported in the. 
daily press of the doings of tke High Court, is a decision dismissing 
second appeals, because the app-llant defaulted to produce a copy. of the 
original decree or-judgment evea after the order of the Court. We have 
` everywhere heard this decision of the High Court condemned as illegal. 
Section 541 of the Civil Procedure Code requires merely the judgment and 
decree appealed against. Applzing this section to second appeals with 
_ the aid of S. 587, the appellate decree and judgment appéaled against 
have alone to be produced in second appeals. This was decided by a Full 
Bench in Pirathi Singh v. Vencateramanayyan 1.L.R., 4M, 419, The H igh 
Court made a rule in 1883 that where a second appeal has been entered 
in the list of canses for hearing mder S. 55] and is admitted without the 
copy of the original judgment o~ decree, the appellant shall produce it. 
The plain interpretation of the rale seems to be, that the appellant is not 
bound to produce the copy of the original judgment or decree, before the 
case is admitted after hearing mader S. 551: But the Chief J ustice and 
Benson J. apparently thought otaerwise. They never, kowever, explained 
how the language could bear the interpretation which they placed upon 
it, namely that the appellant shold produce the original judgment and 
decree before thehearing under S 551. Again a question was raised as to 
what should be the consequence sf default, There is no rule laying down 
what should follow and no ruleceuld be made contrary to S. 158 as that 
applied to second appeals as well, S. 652 limiting the powers of the High 
Court as regards the making cf, rules to such as are consistent with 
the Code. §. 158 compells the court to decide the case upon the 
materials before it. The learned Judges said nothing to this argu- 
ment, It was moreover argued that under S. 652 no rule could „be 
made requiring the production of papers which were by implication 
dispensed with under S. 541, ‘There was no answer to this either, 
We have no hesitation® in saying that the order of the Judges was 
both illegal and unjust. We hope “there will be an appeal to the 
Privy Council to put an end to tais kind of summary disposal, 


# % . ; 

% 
Revision Cases and Letters Fatent Appeals:—The Chief Justice is 
reported to have frequently expzessed himself against Letters Patent 


330 THE MADRAS LAW JOURNAL. [voL, VI, 


Appeals as vexatious and against revision petitions as irnumpery cases. 
We believe there is no foundation for either of these remarks, Tlie 
number of Letters Patent Appeals is entirely regulated by the fact 
whether the single judge presiding at the-miscellaneons court 1 is a care- 
ful judge possessing strict accuracy. and penetration. Hven with these 
conditions more than 20 per cent of the decisions appealed against had 
been interfered with in previous years—a larger percentage than in 
second appeals which come up from the decisions of mofussil courts. If 
a return were obtained of’ the decisions of individual judges upset on 
appeal under the, Letters Patent we should hear less complaint about 
vexatious Letters Patent Appeals. 


“As to revision petitions under the Small Cause Act, it is generally 
forgotten that out of more than 2 lakhs of cases decided by the mofussil 
Courts under the Small Cause Act, the number of those in which the 
High Court is appealed to for interference is much below a thousand. 
This shows with what care S. 25 of the Act is put into requisition. One 
of the great advantages of the system of appeal or revision which is not 
generally underhood is that the possibility of interference by a higher 
tribunal exacts scrupulous care and attention from the subordinate 
tribunals in cases which may never be brought up for revision. The 
rectification of error in some cases prevents the possibility of errors im 
numerous others. Further more, the people of the country are poor 
and what isa trumpery affair to gentlemen drawing large.salaries is’ 
often of vital aportan to the poor litigant, 


* Oe 
A 


Lesson to the High Court :—We have been informed tho High Court 
asked a District Judge to explain why the per-centage of convictions 
had fallen in that year much below that in the previous year. Tho 
District Judge curtly replied “ becanse, Mr. W. was the Sessions Jadgé 
in the first year and Mr. U. (himself) was the Sessions Judge in the 
second year.” We do not know what the High Court did on receiving 
this snub from the Sessions Judge. It seems to us they were ill advised 
in asking for explanation. If the Sessions Judge had improperly acquit- 
ted in any case it was open to the Judges when the calendar came up, to 
make such remarks as they thought proper or in appeal if. there were 
any. But to ask a judge to account for, ib may be, the error of his 
predecessor, was certainly not wise. 


LA 
¥ 


Relatives practising before Judges:—We understand that the High 
` Conrt has passed’ certain proceedings stating that it was undesirable: 
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‘that the brother-in-law of a Munsif should’ practice before him and 
expressing their intention to transfer the Munsif from his station if the 
practising brother-in-law does mot leave the placo at once, We cannot 
understand or appreciate the circular. The judges of the High Court 
know full well and they must expect the subordinate judiciary tobe ` 
acquainted with thie fact that Mr. John Kernan, Barrister at law, was 
practising before Mr. Justice Kernan when-the latter was sitting with 
the other judges and even when he was sitting as the insolvent judge. 
Does the High Court mean to condemn this, It is well known that in 
England and in Ireland that sons practice before their fathers, Assum- 
ing that the conditions of this country are unfavourable to the growth 
of such a practice, “it would be impossible to make an exception on 
principle, It is not easy either to define the degree af relationship 
which should be prohibited. ln these matters a little commonsense will 
solve the problem, if there is any. If,in any case, it appears to the 
High Court undesirable that a relation should -practise before a judge 
it is open te them to transfer the judge without making any fuss about 
“it or laying down general maxims of inexpediency which cannot be 
universally applied. Transfers.are not unusual i in the judicial depart- 
ment and they excite no comment, 
AH É | 
Thought He Would Let It Grow.—Judge Murphy has the reputation 
of being the severest -man on the California Criminal Bench, and law 
breakers stand in great fear of him. The two State prisons are filled 
with men who can testify to the almost picturesque sever ity of that 
- Judge’s sentences. 


A political friend of his tells of an occurrence which shows that the 
Judge is not forgotten. J udge Murphy was once called rather suddenly 
to Folson prison on some official business. -In his hasty departure he 
had no time to arrange his toilet, so upon his arrival he stood in need 
of a shave. When the Warden was acquainted with his desires he took 
the Judge down to the prison berber, a big negro in stripes. 


Judge Murphy to8k his seat; the barber tucked towels into his 
collar and lathered and sobbed his face, 


“ How long are yon in for?” asked the Judge. 


“Life, Sah,” replied the barber, and commenced BAANG the razor 
‘over the Judge’s throat. 


“What did you do?” 
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The barber paused in his work, but did not take his fingers from 
the Judge’s throat. 


“You oughter know, Judge,” said he “yousentme” e 


“Ts—is— that so?” gasped the Judge “say, hold ona minute. I 
think P'U grow a full beard,” and he rolled out of the chair in a hurry. 
—The Ohicago Law Journal. 


Qualified :—A little girl was in the witness-box, and as usual, 
before she was allowed to be sworn she was examincd by the presiding 
Sudge—Mr. Justice Maule—as to her understanding the nature of an 
oath and hef belief in a future state. 


“ Do you know what an oath is, my child ?” asked the Judge, 
“Yea, Sir, I am obliged to tell the truth.” 

“ And if you always tell the truth, whero will you go when you die ? 
“ Up to heaven, Sir.” 

“ Aye you quite sure of that ?” 

< Yes, Sir; quite sure.” 


“ Lot her be sworn,” said Maule; “itis quite clear she knows a 
great deal more than I do.”—The Chicago Law Journal. 
ae 
A Novel Offence:—A novel prosecution took place in Adelaide, 
Australia, lately, when a bootmaker was-fined a guinea and costs, for 
encouraging a constable in idleness. The bootmaker was found in his 
shop playing dranght with the constable, who ought to have been on 
active duty at the time——The Chicago Law Journal. 
* $ 
* 
e 
Roentgen’s Rays in Court :—Roentgen’s rays have made their first 
appearance in an English Court. Miss Gladys Ffolliott, an actress, 
brought suit against the Nottingham Theatre for injuries received in 
falling down the stairs from her dressing room. At the trial she put in 
pictures of her injured foot and of the other one, taken by the X rays; 
and got her vetdict.-The Chicago Law Journal. 
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They Smoked Him out;—S:aoking out an obstinate Juror isa now 
way of arriving ata verdict which was snecessfully tried by eleven 
good men and true, in Hartford, Conn, a few days ago. The obstinate 
juror stood out for a long time, and his will was only conquered when 
he became phYsically prostrated by the volumes of smoke that filled 
the jury room from the cigars, pipes, and cigarettes of the eleven other 
jurymen.—The Ohicago Law Journal, 


ay ¥ 
Ed 


Property—Joint Finders—Intent.—One of several boys playing along 
a railroad track picked up an old stocking in which something was tied, 
and after he had swung it about in play for a time, another of the boys 
snatched it, or, it having been thrown away by the first boy, the second 
picked it up, and began striking the others with it. In this way it 
passed from one tọ another. Finally, while the second boy was swing- 
ing it, it broke open; and it was then fonud that the stocking contained 
monoy. All of the boys examined the contents together, and it was 
then found that the stocking tagether, and the money was given to an 
officer to await the appearance of the true owner. The latter was 
never found. Held, that, efforts to find the true owner having been 
unavailing, the money belonged to the boys in common. Keron v. 
Cashmam, 33 Atl, Rep, 1055 (N. J.) 


The decision is rested on the ground that as none of the boys 
treated the stocking as anything but a plaything or abandoned article, 
the money within the stocking must be treated as lost property which 
was not legally found until the stocking was broken open; that, the boys 

‘being then engaged in a common enterprise, the money came under the 

control of all, and each had the intention to take possession of part or 
all of it; the boys should, therefore, be treated as joint finders. The 
case, on this ground, appears to be sound in principle and on authority. 
Merry v. Green 7 M. & W. 623. Robinson v. State, 11 Tex App. 403 ; 
Durfee v. Jones, 11 R. I, 588,—Earvard Law Review, 


ae 
p% 


Ohief Justice Denman :—It is said that Chief Justice Denman always 
exhibited ‘signs of uneasiness when a really knotty point of law came 
before him. 

AN 
Carriers of Passengers—Negligence— Evidence :—Testimony of a 
mother that the death of her child was caused by a cold contracted by 
exposure to cold in defendants’ railway coach, was competent as tend- 
ing to establish the cause of such death, where it was shown that such 
witness was forty-six years old and the mother of eleven children ; that 
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the child in question was yobust and healthy; that its feet and hands 
became cold, and it became sick and affected with sneezing and coughing 
and contracted a severe cold in the coach in question; that though it 
had the best of care and was subjected: to no other exposuré, it grew 
worse until it died; and that she had attended it constantly during 
‘such illness, (Fé: Worth and D. C. Ry. Co. v. Hyatt aia 345. W. 
Rep. 677.)— —The Albany Law Journal. 
Kt 


New Use of Dogs:—A new use has been found for dogs, namely 
as detectives of criminals, In State v. Hall, a recent trial for 
larcény in Ohio, the detective work of a dog was put in evidence. 
Some of the stolen property was found near the scene of the theft, 
and was sh8wn to the dog, and then ha was shown foot—prints 
close to it, and being put on the track, he followed it unhesitatingly 
some two hundred feet toa gate, then inside the gate up to two 

. front outside doors, of which “he chose the left hand one, then inside 
to the prisoner's door. It was shown that the dog had been trained to 
this business, and thoroughly and successfully tested, evon where per- 
sons on whose tracks he was put had started twenty to forty hours 
before him. The evidence was admitted, and is justified by the authority 
of Hodge v. State, 98, Alabama, 10; 39 am. St. Rep. 17, a case of. 
homicide. This is much more satisfactory evidence than the blunder- 
ing, bull headed theories of human detectives, and there is no good reason 
why it should nof go to the Jury. Dogs ave always candid and honest, 
and ‘never on the scent of a reward, and they have no pride of opinion. 
-“The more I know of dogs,” said Madame de Stacl, “tho less I think 
of men.” —The Green Bag. 

` Xá * 
| Counsel and Judge : :—In an A saa between counsel and ` the 
judge, the judge, after several attempts at conciliation, remarked : 
“Well, I have done all I. can to promote peace, but the ala reminds 
me.very much of the fable of the old man and the ass.’ 


The counsel, with visible irritation in his countenance wanes to 
know which of those entities- applied to him. 


° oe 
“Neither in particular,’ was the reply; “but considering our 
respective ages, you cannot object to my saying that I am the old man.’ 
—The Green Bag. aT i 
A 


A Diotursigiee Judgmént: —A man on trial in Tllinois „for horse 
stealing put-i ina plea. of matrimonial insanity “ Matrimonial insanity ” 


“PART VIIL] _ THE MADRAS LAW JOURNAL. ` B35 


` 


exclaimed the judge; “that is a novel defence; however, let. us hear 
the evidence. A witness deposed ‘that during the ten years he had 
known the prisoner, the latter had married half a dozon timés, and was 
living with wife number six at the time of his arrest. “They were all 
‘a sorry lot,” he continued “and they kept the poor man constantly in 
hot water by their peevish, scalding, quarrelsome dispositions.” 


After this account of the pvisoner’s matrimonial tribulations had 
been confirmed by other witnesses, his lawyer made an eloquent appeal 
to the Court, concluding with the plea that his client could not be held 
a responsible agent after being galled by such xantippes for ten -years. 
` This skilful “ touch of nature” was sufficient for thé judge,and he charged 
the Jury this : “ This.Court had a certain amount of matrimonial experi- . 
ence with one female, and such experience has not been attogether of a 
satisfactory character. But here is a man who has been so blind, im- 
becile and idiotic as to marry in ten years six horrible scolds and shrews, 
‘For so doing I class himasa natural fool; and even if he possessed any 
intelligence the dwelling with these women must have. destroyed it. The 
plea of the counsel for the defence; is sound in-law and equity, and I 
charge you to bring in a verdict of acquittal. The jury did as they 
were bid” :—The Green Bag. 


EM en . ; 
-* 


Alleged Alarm Amongst the Mussulmans in India — Lord Stanley of 
Alderl; y asked whether the Seeretary of State for India was aware of the 
alarm prevailing among the Mussulman subjects of her Majesty in 
India, owing to a recent decision of the Judicial Committee of the Pivy- 
Council in the case of Abul Faiz-Mahomed Ishak and othérs v. Russomo 
Dhar Ohowdry and others the-effect of which’ was to abrogate an impor- 
tant branch of the Mussulman law—viz,, that relating to family wakfs 
or the law-relating to the creation of benefactions for the support of 
the endower’s family, with the reversion for the general poor; whether 
it was not the fact that the fall enjoyment of their law and religion, 
usages and institutions, so far'as they did not conflict with the statutory 
enactment had been guaranteed to, the Indian Mussulmans by her 
Majesty’s proclamatiorf. The law in question related to one of their most 
cherished institutions upon which depended the prosperity of their 
principal families which have rendered important services to the State in 
time of danger; whether it was not the fact that numerous memorials 
had been presented to the Indian Government against this, Judicial 
decision ;, and whether they had not prayed for declaratory Act 
declaring the validity of the: law which had been held to be invalid ; 
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and what steps the Government proposed to take to redress the wrongs 
inflicted by this dedision of the Privy Council 


The Earl of Onslow.—1t is the faot that full enjoyment of their law 
and religious usages and institutions has been.guaranteed to the Mussal-. 
man population of India by Her Majesty’s proclamation; but the case 
_ to which the noble Lord has called attention was decided by the Privy 
Council strictly in accordance with Mussalman law. It was a case in 
which a remainder to the poor was inserted merely for the purpose of 
perpetuating a bequest to the family of a testator, and in accordance with 
the Mussalman law it was held by the Privy-Council not to be valid. 
The noble Lord asks whether it is not the fact that numerous memorials 
have been presented against the decision. The India office is not aware 
that any memorials have been presented, and it is quite certain that they 
were not numerous. .It may be that the parties in this case pre- 
sonted a memorial, but no others are known of. The Government of 
India does not propose to take any steps to redress the wrongs which 
‘the noble Lord imagines to have been inflicted by the decision, and if 
any representation is made’on the subject it should have been to the Local 
Government, who-will be able to introduce legislation. 


The Lord Chancellor.—My Lords, I cannot allow this occasion to pass 
without entering a protest against the precedent set by the noble Lord. 
It is quite within his right, if he thinks proper, to ask Her Majesty’s 
Government whether they mean to alier the law: but to argue ‘a, 
judgment of the Privy-Council—a matter over which, I may point ont, 
your Lordships.havo no jurisdiction at all—and to use such language as 
the noble Lord has thought it right to use—namely that the J udges have 
altered the law, and that wrongs have been inflicted by their decision 
appears to me neither a decorous ` treatment of the highest legal 
tribunal in the land nor a very desirable precedent to set; and, 


further, it is not calculated, I think to add to the dignity and . 


impression which the judgments’ of the Privy Council make in 
those places where observations such as those of the noble Lord are 
likely to do more mischief than good. The noble Yord must assume that 
this is the law, because when once a-decision has been given by the 
highest Court of Appeal, it becomes the law of the land. Therefore, 
the noble Lord’s course should ‘be to alter the law and ñot to make obser- 
vations on the character of a judgment. which may do no little harm in 
the country affected. I want to say this, further that when the noble 
Lord examines the judgment and comments upon it and reasons with it, 


he is in this difficulty, Iam making this protest because I was not a - 
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party to that judgment. IfI Lad been I should have refused to saya 
word, and I do not suppose that any one of the learned judges sitting in 
the House who were parties to that judgment would condescend to argue 
with the moble Lord whether tleir judgment was right or wrong after 
they had once delivered it. Tkoy would tell tha noble Lord to look at 
the judgment and road itand—-nay I add ?—understand it before he 
comments upon it, 


Lord Stanley of Alderly said he understood the noble and learned 
Lord to say that the Privy Couacil made the law. For that reason it 
was justifiable to ask that Her Majesty’s Government Should alter it. 


% o2 
Ke 


Suretyship—Securities Giver Lo Indemnity Surety—Rights of Creditor. 
—The maker of a note deposited securities with his surety out of which 
the surety might reimburse himself in case he had to pay the note. 
Both maker and surety having 2ecome ‘insolvent, the payee of the note 
filed a bill in Equity asking thas the securities be applied in payment of 
his note. Held, that upon the insolvency of the principal, the surety had 
a right to apply the securities ir payment of the note, and to that right 
the payée, especially in view of ‘surety’s insolvency, was entitled to be 
subrogated First Natl Bank v. Vheeler, 33 S. W. Rep. 1093 (Texas). 

The cases are in a hopeless state of confusion as to what circum- 
stances, if any, give a creditor the right to have securities deposited 
under a contract of naked indemnity applied in payment of the debt to 
him. “Ib has been held that immediately on the deposit of the securities 
such an equitable right arises in favor of the creditor. Moses v. Murga- 
troyd, I Johns, Ch. 119; Morrill v. Morrill, 53 Vt, 74, Again, that such” 
a trust arises in the event of the insolvency of the surety. Lewis v. De- 
forest, 20, Conn. 427, A third view is that if the estates of both the 
principal and surety are bankrapt, the creditor may compel the secu- 
rities to be applied in payment of his debt (ex-parte Waring; 19, Ves. 
345) ; and a fourth, that the surety, even in the event of a bankruptcy 
of both the principal and surezy, has no recourse upon the securities 
except to reimburse himself for payments made on the creditor's claim E 
the particular creditor án such crsehas no higher right in the securities 
so held by the surety than has any other creditor of the surety. Royal 
Bank v. Commercial Bank, 7, Apo. 366; Poole v. Doster, 59, Miss, 258, 


The doctrine of Poole v. Dester, Supra, is, it is submitted, the one 
to be preferred ; it gives to the contract under which the securities were 
deposited the operation which the parties intended it should have; it 
is not open to the reproach of gtving to them particular creditor a pre- 
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ference over other creditors for which he did not bargain, and which the 
principal and surety did not intend he should have. See 1, Harvard 
Law Review, 326.—Harvard Law Review. 


* 


Torts—Lunatic's Liability. for Negligence.—Held, where a vessel in: 
the exclusive control of one of the joint owners, who has chartered it, is 
lost through his negligence, he cannot defend an! action by/the other ` 
owners by showing that his:want of care was due to temporary. insanity, 
though such insanity was caused by his efforts to save .the vessel. 
Williams v. Hays, 37 N. Y. Supp. 708. 


In a former adjudication of this same case, the Court of Appeal, 
left open the precise question now passed upon. Williams, v. Hays 
143,N. Y. 442. here are few decisions on the subject of ihg liability 
of insane persons for torts by negligence, and the text writers appear 
to bein great conflict. Some of the latter hold that insanity is no 
defence. Shearman and Redfield on Negligence S. 121; Cooley on Torts 
2nd Ed., 117. Others incline to the view that insanity should in some ' 
cases be a bar. Beven on Negligence, 20 Ed,, 52—55; Wharton on. 
Negligence, S 88; 2 Jaggard on Torts, 872; Olerk and Lindsell on 
Torts, 11, 84. The true view seems to be expressed by Ur. Justice 
Holmes. “If insanity of a pronounced type exists, manifestly incapa- ` 
citating the sufferer {rom complying with the rule which he has broken, ` 
good sense would require it to be admitted as an excuse” Holmes, the 
< Common Law, 109— Harvard Law Review. 


% 


We take the liberty of extracting the following from an inter- 
seting article on the “Practice of Law in New York City” by 


Thomas Fenton Taylor. , 
$ $ < = * eo, k 


Not reckoning, the Federal Surrogates, and criminal courts, orr 
_ twenty-five (at times twenty-seven) judges of civil courts of record in 
New York City began business in October, 1895, with calenders aggre- 
gating nearly twenty thousand issues, at law and n equity, awaiting trial 
undér the ministrations of a bar so crowded that we have one lawyer for 
somewhat less than every three hundred of the population. Besides this, 
there are! ail the cases on first appeal to the General Terms, and the 
vast business of ex parte and contested motions. 

On an average this would give each member ‘of our bar less than 
four pending litigations. As & matter of fact, some lawyers_in lucrative’ - 
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practice: pass long ‘periods of tims when they havo no litigations at.all. 
On the other hand, the calendars -reveal. some lawyers having a large 
proportion of thé cases, who arein no wise conspicuous in the profession. 


The bar geñörally could not be supported out of the litigated busi- 
ness. : Its steady support comes from office or non-litigated work, and 
this is true in the long run even -of those firms that practise heavily in 
the courts. This—but not this alone—should chill the untried- youth 
who comes to us with a ponposoa yearning for immediate forensic 
triumphs. 


The crowd in the profession. signifies more than mere members ; 
nowadays this crowd has a higher average of training, ability, and pur- 
pose than ever before. Moreover, it.counts many men who have all 
these qualities and independent means to boot; and who can cheerily 
bide the périod when, as is jocosely said, they have no business, being 
young lawyers. All kinds of occupation here, professional or conimer- 
cial, are so fitted that a man- mistakenly’ fitted for a given career-finds 
little to hope for in change. But what activity shall he resort to, to- 
keep off rust or melancholy ? an TA ; 


The young lawyer of literary ability who in his days of light prac- 
tice appears tod conspicuously as a writer lessens his chances profes- 
sionally. The financial returns from writing a law treatise, even one 
that is well received, are surprisingly small. The likelier result of such ` 
a book is that it tiay win the author a good salary with some prominent 
firm, or, if his youth is not too glaring, will bring him fees as connse] 
or brief-maker in his specialty. 


The rural districts send some better-class lawyers to our legislature ; 
but this city quite invariably uses for that purpose only the poorer 
stuf at our bar. Ab times—about once in a quarter of a .century—there is 
an uprising of decent citizens against our corrupt municipal rule. Then 
young attorneys shine forth as reformers. But for them the success of 
Reform does littlé else than set their’ altruism in a strong light. -The 
present Reforth. Mayor, in- June last, found more than three hundred 
and fifty of theii hnxiou$ to sit in the fourteen judicial places then at 
his disposal, Thus it appears that the competition of beginners inter se 

“in the profession and in its collateral activities is now very strong. But 
though this-is the mildest factor in the entire competition that exists 
kere, the younger generation are undaunted. As Mr. ‘Joseph H. Choate 
expressed it at tlie Langdell celebration, Mr. .Carter will soon retires 
and a thousand young men are coming to take his place. 7 


6 
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Thus almost ideal opportunity will be offered to the merciless law 
of the survival of the fittest.” New comers may lake heart on learning 
that the best of our lawyers have come through hard—in some cases 
very hard —beginnings. that the best of our lawyers are and consistently 
have been lawyers simply, and attend to collateral, matters of public 
concern merely by surviving, by continuing on hand at one’s office,—not 
necessarily in mere idleness,—there is always a chance that business 
will begin ; that business well done breeds business ; and the strange 
fact that this city not only allures but she consumes. Old New Yorkers 
are a trivial migority of the population. Everybody of present con- 
sequence here, including the leaders at our bar, came from somewhere ` 
else. There are no hereditary or family law firms. The son of a dis- 
tinguished dgad or retired father may be brevetted into the firm merely 
for the name’s sake, Very probably ninety per cent of the rank and file 
of the bar are immigrants to this city; and the concentration at this 
point is so strong that we regard even Brooklyn as provincial. f 


Many lawyers come to this city because they aspire to be simply 
. lawyers, whereas in the country districts they must be politicians to 
succeed as lawyers. Provincial lawyers, evenif of distinguished success 
elsewhere, seem usually to feel a strange necessity to „explain why they 
are not found at the metropolitan bar; yet the out-of-town feeling as 
to the city bar is so sensitive that a lawyer from this city, no matter 
how able or prominent, must exercise caution in caring personally for 
his client’s rights before a rural jury. On the other hand, our metro- 
politan juries neither know nor care where lawyers hail from, arid 
there are now at our bar several men who, after some years of uneyent- 
ful provincial practice, were transplanted here to almost immediate dis- 
tinguished success. l 

Immemorial lay prejudice against our profession must still be faced 
in New York City. Probably if Jack Cade were to appear here with 
his unholy purpose of killing of all the lawyers, his following would 
not be small, and would include some really successful litigants. People 
who know nothing, who know little, and who know much, meet on com- 
mon ground in having their fling at our profession. The burden of this 
always is that any lawyer will maintain that black is white, or do much 
worse, for a fee.. The laity forget thai the lawyer is the client’s reflec- 
tion, his alter ego, and that our system of trial, however imperfect, is 
still the most perfect way known among men of determining a question 
of fact. The system would work perfectly if those who apply were per- 
fect. Attorney and client are the terms of a relation. Human beings 
in all their variety of moral significance, when in need of a lawyer, 


1 
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match themselves up with lawyers of corresponding moral worth. Thus 
in this crowded centre the bar must be most heterogeneous in order to 
supply the demand of this morally much diversified litigating public, 
and a lawyer who has practised long enough to have his character 
known will finally have a clientage on the whole suiting that character: 
A layman way not know, and very rarely docs know, a lawycr’s merit 
qua lawyer, but the character cr reputation of his legal adviser he may 
fairly estimate. Experience justifies the belief that, with few lamcnt- 
able exceptions, where there is any difference in moral status between 
lawyer and client, the former is the better of the two. As a rule, the 
recording angel will do well to keep both eyes on each, and to prepare 
to weep in case the lawyer ever receives his client's money save under 
stress of necessity, or holds it from the client one minufe longer than 
he must. He should not allow the client to order this otherwise. 


The writer has known of instances in which clients have proposed 
lo young lawyers in this city elaborate schemes of knavery, without 
previous reason for the clients zo believe that the lawyers would approve 
of such knavery, In one or two instances the young lawyer temporizcd 
in order to call in some brother lawyer that the scheme might be detail- 
cd before witnesses merely as an incredible curiosity, Probably there 
is not at the bar to-day an experienced member of honorable standing 
who has not had at the biddirg of the laity a high-priced chance to 
depart secretly from his record. 

BO #8 ž r E E KA AN” 

The line between civil and criminal practice is rigidly fixed. Tho 
vast majority of the-profession knows little or nothing about the Ori- 
minal Codes, and not infrequmtly one meets a well informed lawyer 
who knows only vaguely where the criminal courts are held- There are 
of course a very few notable exceptions to this, But, as a rule, a lead- 
ing lawyer in civil practice as Ettle thinks of defending a criminal as he 
thinks of filling the pulpit on Sunday in one of our large churches. 
Several meu of the high rank at the bar as trial lawyers have lately 
gone into the criminal courts on emergencies. In one instance the ex- 
perimenter, as soon as bis task was dono, fell seriously ill. In others 
the distinguished novices adm:tted having been nervous and sleepless, 
and professed a distaste, if nos an incapacity, for that branch of law, 
Bad as all of our court-rooms usually are, the criminal courts till just 
now have been so much worse shat a strong stomach seemed a sine qua 
now for practising in them. 

The cntiro bar now depends on the great librarios in the city for 
research. No law office pretends to have all the books it may uced, 
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The older lawycrs have libraries too extensive to discard, and not full 
enough to be a'sole dependence.. The younger lawyers suyply them-, 
selves simply with a few books on- local practice,.aud digesta of local 
reports. g 


Many local lawyers persist ir in the fallacy that law is not a business 7 

that the profession must not become commercialized. Some such éven 
refuse to have bill-heads, lest the law might thus he assimilated to 
meré ship-chandlery. Obviously there are other and better means than 
this of substantjating the dignity of the profession, and until these 

‘lawyers dispense with bills as well as bill-heads, their lisa big will be 
f too plain to be harmful. < 


The phidosophic lawyer haunts the studious cloister, and is intrin- 
sically not a money-getter. In the long run, even in New York City,- 
he is indispensable to the correct practice of the law, eyen by a money- 
getting firm, Te every member of our local bar the might of the dollar 
is steadily, often painfully, present. Adam Smith declared that, “if 
lawyers were not paid, they would do even worse work than they do 
now.” Butas he reasoned a priori, the profession need not take his 
"slur too much to heart, but may depend on the frank authority of one 
schooled by local experience. ‘Such a member of our local bar, who-had 
served professionally. but only incidentally, in procuring the franchise 
for running cars on Broadway, and who has also filled a judgeship in an 
important local court, declared under oath before our Senate Investigat- 
ing Committee that it is impossible to practise law, here “on wind.” 
The discrimination of the witness between what is and what is not wind 
“was justified by a charge of fifty thousand dollars. ` 


The young man who to-day enters our profession hereabouts simply 
on his merits, to win its rewards beginning with a bare living for him- 
self, must facc competition at least as pitiless as any similarly equipped 
youth may find on star ting into any trade or business on Manhattan 
Island. In fact, nothing in the “ help advertisements” of our local new- 
spapers for any kind of trained high-grade service quite parallels the 
-offers of cheap work constantly made in our Law Journal by members 
of the bar bred at college and law school. ; 


Members of our bar who have recently published. books n nave in- 

fori hed the writer that there is no difficulty whatever in procuring men 

“ of avell trained intellect to do the drudgery incident to such publications 
very cheaply, and that while the sober, ‘ steadfast, and:demure of these 

.stand by such work for beggarly pay, others of cheaper faculty and-school 
ing make a break for independent business, and-in somce,way get ahead, 
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The chasm between the tyro and the successful lawyer is enormons ; 

_it isemade so, not so much by the ‘legitimate differences of age, experi- 

enco, learning and ability, as by the older man’s material accidents, 

largely capable of being expressed in dol'ars,—that is, well‘equipped 

and extensive offices at an annual rental of two to four-dojlars per square 

foot of floor surface, membership in prominent € PEpERELYE clubs with Jong 
waiting lists, and similar advantages. 


This showing persuades persons of a certain not rave quality of 
mind that to succeed at the bar it ig needful to be spegtacular. Young 
men of this species hire offices beyond their means, talk loudly in eleva- 
tors and public places of representing influential clients and vast interests 
wholly imaginary ; they announce their lack of time to take lunch, ‘and 
if their antecedents are not too easily traceable such young men come 
- before this camah ani y with engraved announcements that they aro 

about “to resume’ practice at the metropolitan bar. It may be that 
law makes one fussy, for Chaucer says his man of law was the busiest 
of men, and yet “ seemed bisier than he was.” , 
‘Older men of this stripe make the local competition more factitious 
-than ever, not only by grasping business and having obtained it by 
working ont of it a fee from every point of view, but by utterly absorb: 
ing all the credit for work-and professional skill, though such credit 
belongs to others kept in the shade. The writer has fiend a man of 
this sort,. a highly successful money-making member of our bar, say 
that long ago he discovered that, the more law he read, the-less he 
knew: that it was merely business which a successful lawyer needs 
here; that the best of law is to be had cheap; and that the chances are 
that if Lord Mansfield were a young member of our bar to-day, he (the 
money-maker) would have him in his office at fifteen hundred dollars 
a year. -, 

‘Clients select legal advisers,-as lawyers select dentists,—largely on 
faith. To this, of cour se, there are exceptions, especially in the case of 
great corporations. The latter often sclect a lawyer with great nicety 
as to his merits as a lawyer. “A corporation may have a lawyer selected 
with this nice discrimination in each locality where the corporate work 
is done, and, more than that, it often selects a lawyer with reference to 
his peculiar fitness for the special piece of work. 

All clients, however, do appreciate that lawyers are legion, and that 
they work for pay. The day is at hand here when clients run from office 
to office to get their legal services done by the lowest bidder, and inthis 
they are aided and abetted by many of the profession, This is particu- 
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l larly true in regard to actions for tort, proceedings to vacate assessments, 
and as to searching titles. In regard to torts, arrangements amounting. 
to champerty and barratry are not uncommon, and in regard t6 search- 
ing titles such arrangements are made occasionally as have resulted in 
the lawyer having finally either to break his contract or to serve with- 
out pay and expend more for disbursements than the entire sum “ to 
cover all” for which he had agreed to examine the title. Recently 
the writer discovered two men named executors in the will of a person | 
just deceased, running from lawyer to lawyer to get the lowest bid for 
the entire legal service in settling the estate. The cause for their pecu- 
liar zeal was probably that they were the residuary legatees. 


” None of ghe law partnerships hereabouts savor of mutual insur- - 
ance between the members, or are in any wise sentimental, albeit single 
members of such a firm may now and then write or speak in public as 
communists or socialists. The dividends or share of profits fit each 
‘member's personal value as rigorously as if the subject matter of the 
business were beef or wool. Many of the, large law firms employ cashiers 
as in a mercantile house, and often a member of thé firm is such dis- 
tinctly as its bagman, its drummer-in of business. 


There is no common mould for these men; law schools do not ‘fit 
them for their special activity. This one is prominent in politics, that 
one in the church, another gives club dinners to representative business 
men, all are kindly to reporters, all laboriously angle for fees; and it is 
not unheard of that clients employ such men’s firms for the bold pur- 
pose of getting into relation with or near to a notability. In fact it is 
finally true that this bagman, however pretty as a lawyer, is the dis- 
tinctive mark of his firm, however excellent as lawyers his partners may 
be. Many law firms serve corporations or large commercial houses for 
a yearly stipend. If it be a firmin “mercantile practice,” snd a jobber 
or retail merchant comes to it to be put through insolvency, this firm’ ` 
may learn by telephone what, if anything, the bankrupt owes to the 
wholesale ciient, and may see that in some mode the wholesaler’s debt 
is preferred ; and thus the large commercial houses find it piontable ti to 
have such mercantile law firms under steady paya 


Ib is known that the law business of a corporation is procured and 
held by marked courtesies to: the directors. That the counsel to a cor: 
poration should, during his retainer, support a poor relation of a direc- 
tor, is an actual instance of such courtesy, perhaps an extreme one. 
Manufacturers, fiercely competing for the heavy profits in some dress 
fabric for which a passing fashion may create an enormous demand, 
casily finds allics at the bar to bring. innumerable suits for infringement 
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and injunction. It is never intended to try. these suits. They are 
brought for advertisement, aad to fluster small buyers, There are 

"lawyers in this city who keep up steady relations with the reporters. 
When such a lawyer seeks for -ign capital to vitalize a struggling min- 
ing corporation in Pennsylvan.a, the reporters loyally give out that he 
represents in Europe the vast nterests of the Pennsylvania Coal Com- 
pany. There are numerous o hers who fight their way to a steady in- 
cidental income out of costs from the endless motions with which they 
ingeniously harass an opponens as long as a litigation lasts, A. brother 
lawyer told the writer of del*berately fighting his “way thus into one 
hundred dollars a month stead_ly. 


Recently, the writer received a luxuriously printed pamphlet, des- 
cribing a banquet by a law irm, given freely, a oe wine and 
speeches, to numerous men of substance and influence likely or desir- 
able to be attracted to a pendira business adventure. Among the point 
ed sparkling responses was one by a member of this firm known to be 
na exemplar of what is called she “new and progressive methods and 
ideas.” Ho proclaims that the distinction between the lawyer and the 
business man has vanished; taat the lawyer is no longer the ill fed 
chap with a green bag snivellinz for a fee, and constantly ridiculed in 
the older comedies; but that he is to-day the indispensable guide to the 
business man, and should constantly be in his client’s counting room or 
ready by telephone. This view of the relation enables the lawyer to 
say to his wealthy client. “ Yocr trust in me is fully justified, Don’t 
draw a long will showing your intentions in detail, but leave your ac- 
cumulated treasure to me absolrtely as residuary legatee ; I will distri- 
bute your fortune after your desth as you may secretly instruct me, or 
as you would if living have given it under my advice.” In this view, 
too, the lawyer is transformed mto the promoter aud broker, and goes 
abroad as the agent of trusts. -n fact, the largest item in some of the 
great charges made by lawyers n this city within the last ten years has 
been simply brokerage. Some awyers abroad for foreign capital at the 
time the house of the Barings was shaken have been stranded there ever 
since, showing that thè “new method” is rot necessarily progressive. 


Corporations furnish bonds and security needed in all manner of 
legal proceedings ; they have long stood ready to be executors, trustees 
and guardians, and are more ani more made use of for those purposes , 
they have, as shown later in th article, about absorbed title-searching, 
and a few months ago the birth >f a local corporation was announced to 
give legal advice by written opirions in answer to written inquiries, for - 
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two dollars and fifty cents apiece, postage included, This is an approxi- 
mation to practising law “on wind” and the writer regrets he ednnot 
report the result so far, Thirty years ago, the late John K, Potter 
alleged that to be a corporation was negligence per se. There has been 
agreat reaction, and it is now negligence per se to attempt anything 
except under corporate guise. We may expect even to hear of corpora- 


tions formed to furnish testimony,—if not indeed to testify on trial. 
% ee k * * * + + * 


Since 1848 we have had an attempt by our legislature to fix our 
civil practice by three thousand eight hundred and seventy paragraphs, 
of statute all told; which for some years back have been amended on the 
average of eighty-five paragraphs a year. The cases in which the 
merits have been suspended that a question as to new practice—the 
meaning of séme part of this Code—might be fought out before the 
courts at great delay. and expense of the litigants, are myriad, and, 
though the reports of them fill many volumes, the pitfalls are not yet 
all known. Tho writer has known of an amendment to result froma | 
letter by a young lawyer of meagre experience to a friend in the legis- 
latuée,’ The thousands of annotations to this Code can be safely used 
only by finding the exact wording of the section passed upon at the date 
of the case. “But, however, often a section may ‘be amended, all cases on 
it in its various stages follow it while it lasts. It is scarcely too much 
to say that an expert in our practice cannot be sure of knowing it over 

night, Older lawyers tired of this Jong ago. Iri cases where there are 
a multitude of counsel, ib is not unusual, when a question under the 
code comes up, for the seniors to say, “ Let the young men fight that 
out.” 
The writer has recently known of a litigation hotly sontested to 
judgment, in which. both the attorneys and judge knew nothing of a 
new section of the Code controlling the chief point in the case. Revision ` 
of all this Code is again imminent, but scientific codification is notin 
, sight. 
The multitude of judges before whom a case in its many phases 
may have to pass is a risk of litigation. -To a degree, itis like hand-. 
ing around a kaleidoscope, and expecting each person to see the same 


: igure in it, ; 2 
: # * — *. k 


Ög to the variety of mind” on the bench, cases are nursed by 
counsel so as to avoid certain judges and to come before others. Nobody 


expects one kind of law from all the judges. 
: * * * * * * * 


lf our judges would resent carefully and promptly the deliberate 
mig-statemeénts constantly made by lawyers on arguments, they would 
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even by that do much to elevate the tone, of the bar, to ease practice, 
and to save time, : 
# * * EA % * * * % 

Young men on first coming to this city ‘covet places in the big 
offices. Some such offices hire an additional room: merely for such comers 
to sitin. The writer knew of such a room where these young men, 
nearly a score of them, and in excess of the available chairs, were 
licensed to exchange their items of information and speculative opinions 
uninterruptedly till nature took its course with each. There are a few 
successful lawyers who keep a hand ont constantly for the best material 
of the leading law schools, and not only use it to keep the make-up of 
their firms in a constant state of flux, but send out from their office new 
firms of importance. Most of the members of heavy law firms dissuade 
young men from coming to them, and pray there may bea i close sendon” 
of at least three years on young lawyers. There are instances where 
the merit of new coming young men is impressive, in which prominent 
lawyers have generously bestirred themselves to procure beginnings 
with small firms for the tyros. There are instances too of young men 
coming’ into brilliant success and grand prizes by clinging to a big office 
but these are a very small percentage of all who try for it, In some 
such cases men must submit to years of routine of such quality as watch- 
ing the calendar. In fact, the writer once heard a keen counsel allege 
in open court, when his opponent’s clerk was_wanted but could not be 
found, “Oh, he can’t come, My learned adversary keeps that man in 
his office just to swear to affidavits all day long to meet the exigencies 
of his practice.” The useful clerk in a large office must not flinch at 
having to argue in court legal propositions that his employers aré hur- 
ried into, but which are obviously preposterous. Rivalry between 
aspirants in the-same office is not always inspiriting and generous, but 
partakes of the nature of a seppressed family quarrel. 

Sometimes a thorough-bred but anonymous lawyer maintains for 
years simply a salaried place with a heavy firm, and, lacking the knack 
to become part of it, faces the cold world whén his own blood is no 
longer of full warmth. Usually after a year this person is seeking a. 
salary again. Clients seem to incline against one who has for years 
persisted in drowning himself in a tumbler, They like those who try 
for themselves young. A short term of service in the office ofa busy 
practitioner is no doubt useful; but, taking the bar as a whole, the lar-. 
gest percentage of cases in which a fair success has been made is of 
those whe strive early in life for professional identity. “To be thrown 
upon one’s own resources is to be cast into the lap of luxury,” Franklin 
asserts, This no doubt means when the chief resource is youth, 

7 
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The student just leaving the law school may guess from such com- 
monplace existing circumstances as have been here set forth how widely 
our local practice of law, differs from his school duties of evolving the 
eternal verities out of printed statements of fact in selected cases under 
‘the kindly guidance of a professor. Such student will quickly foresee - 
how he must soon face the dilemma. “Shall I be intrinsically the 
lawyer (like Lord Mansfield) at the risk of only fifteen hundred dollars 
a year, or shall I refuse to quarrel with my bread and butter, and make 
my success conspicuous by unlimited creature comforts?’ This ques- 
tion each man must settle for himself. Those who decide in favour of 
bread and butter uniformly shift’ upon fate all responsibility for their 
choice. 


“Any law school worthy the name develops in her sons an incapacity 
to choose any hut the lawyer’s side of this dilemma, and in that alone 
inclines men to the ways of pleasantness and peace, This article is not 
pessimistic, but it does not favour the so-called new bit really destruc- 
‘tive methods. The lawyer thoroughbred and conservative, who seeks 
to find the facta as they are immutably and apply to them frankly the 
Jaw as it is, who avoids the meretricious risk and incidents of public 
trial, still exists. 


The amount of good such lawyers ‘do, unheard of, is enormous. 
The service such a lawyer renders his client is of great intrinsic value; 
it is suitably rewarded. The relation of'attorney and client in this 
light, and not asa conspiracy to do all that self-interest may prompt, 
and which by defect of laws is not yet a state-prison offence, may stil be 

` found, and merits all that has been eloquently said of it. 


The careers of the present leaders of our bar teach nothing with 
greater certainty than that x 


“Fearless virtue bringeth houndless gain,” 
Harvard Law Review. 


Tie Fadia Faw “owal, 


Von, VIJ | . SEPTEMBER 1896. (Parr IX, 














THE ADMINISTRATION OF CIVIL JUSTICE IN 
MADRAS—1895. oo 


The annual quantitative appraisement of the work of the Civil 
Courts has been published. Once more thé Government order pro- 
nounces the work done by District Courts unsatisfactory, and 
observes: —“The figures cannot be regarded as satisfactory. Arrears 
are heavier under each head than they were five years ago, and the 
number of original suits -disposed of was the lowest in‘ the quin- 
gennium, while the suits pening at the end of the year were more. 
numerous than those instituted during its course. The disposals of 
small cause suits were also fewer than in 1894.” We find also that 
a larger percentage of decisions of District Courts was reversed on 
appeal than of the decisions of inferior courts. The High Court 
confirmed only 52°62 per cent of the judgments appealed against 
while it confirmed 71:43 per cent of the decisions of Subordinate 
Courts. We do not wish to lay very much stress on inferences 

suggested by these figures, but there can be no doubt that the 
` District Judges form by far the weakest portion of our judicial 
machinery. We have repeatedly taken occasion to point out the 
utter injustice done to these officers and to the public by appointing 
them to high judicial office without giving them any training to 
qualify them to discharge properly the duties of the office. An 
attempt has been made during the course of the présent year to 
cure the evil by appointing a civilian as Sub-Judge of Calicut, pre- 
paratory to his being made a District Judge, but the remedy 
devised was not of the right-sort. There is absolutely no difference 
between the work done by a Subordinate Judge and thatdone by a 
- District Judge. If anything, that of the former is the more onerous 
as the trial of.all heavy original suits falls to his share, while his col-- 
league of the District Court generally confines himself to appellate 


a 
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work. Itis absolutely preposterous to expect a gentleman to whom 
the law of Civil Procedure and the whole body of substantive civil 
_ law are ‘terra incognita’ to discharge satisfactorily or unsatisfactorily 
the responsible duties of a Judge of unlimited civil jurisdiction. 
No one could believe that such a thing could be attempted, if he 
did not see the farce enacted .every day in this country. Mean- 
while the legal profession is improving in intelligence and profes- 
sional ability everyday. What other result could we expect from 
_ this state of things than contempt for the judge on the part of the 
bar, answered by a feeling of sullen asperity and an absolute 
want of sympathy on the part of the judge towards the profession, 
We have spoken plainly in the hope that an attempt may be made 
to effect some real improvement in the quality of our District 
Judges, from whom we have to draw two at least of the Judges of 
the High Court. The young civilian before he is allowed to ad- 
minister criminal justice is required to pass an examination in 
criminal law, though that is infinitely easier to master than civil 
law, It certainly stands to reason that before an officer, how- 
ever intelligent he may be, is appointed as a Civil Judge, his capa- 
city for the office should be tested by an examination of some 
sort. Then again, an officer has to undergo a period of probation 
before he is appointed an Assistant Collector ; why is nosuch thing 
necessary before he is made a Sub-Judge or a District Judge? If 
our District Judges are to command respect or to discharge their 
functions properly, two changes seem to be necessary, first, to require 
a civilian soon after he begins his career to decide whether he will 
in the end be a Collector or a Judge and if he chooses the latter 
office, to insist on his qualifying himself for the office, by passing 
an examination in the important branches of Civil Law and gain- 
ing experience in subordinate judicial offices ; second, to insist on a 
proper number of the more able officers taking up the judicial line 
and not to make the office of a judge, a badge, ol inferiority. This 
is done to some extent in Bombay and there, therefore, the civilian 
judges are equal to their task. 


_ For the Munsiffs, the Government has nothing but praise.. 
What is éxpected of them is that they shall cope with the increasing 
work of their courts, and he that shows forth most of it, is best 
praised. No regard, apparently, is had to the fact that they are - 
already doing a great deal more work than it is possible to do con- 
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sistently with justice to ‘litigants. They are indeed driven like 
beasts, mere machines for turning out judgments and orders. If 
they are to have time for recreation, or study, or reflection, the 
number of Munsiffs must be increased by one half of their present 
number. The High Court observes apparently with considerable 
satisfaction :— 18 District Munsiffs disposed of more than 1,000 
ordinary suits each. 8 District Munsiffs disposed of 500 or more 
contested suits each. The District Munsiff of Cnddalore disposed 
of 671 contested ordinary suits, 2,000 or more Small Causes were 
disposed of by each of 8 District Munsiffs and 5 District Munsiffs 
disposed of 500 or more contested Small Causes each.” ‘The 
more the merrier’ is the tone of the report, but, wot one word 
as to how this enormous quantity of work is turned out. In addi- 
tion to the disposal, it should be remembered, of a correspondingly 
large number of miscellaneous and execution applications, the 
statistics of which are not available to us. The result of this 
heartless system is that the ablest and healthiest officers ‘get 
exhausted and behind hand and becomo unable to cope with the 
advance of legal knowledge in the course of a few years. In all 
seriousness, it is time to mend matters, and finance ought not to 
stand in the way, seeing that we get an annual surplus of 15 lacs from 
litigants after: defraying the cost of administering justice. We 
cannot but repeat that the system of recruiting the upper judiciary 
service is very defective in that no portion of it is drawn from the 
bar. The advantage of introducing into the class of Subor dinate 
and District Judges, fresh blood saturated with the most advanced 
principles of law and the highest traditions of justice and inbued 
with a spirit of independence, is absolutely ignored both by the 
High Court and by the- Government. The appointment of 
professional men to high judicial office would cultivate harmony 
and cordiality between the Bench and the Bar, and furnish an 
incentive to men ó parts and culture to improve their stock of 
knowledge beyond the ordinary necessities of a practising lawyer. 
Even amongst the class of Munsiffs, promotion along a good many 
steps of the ladder depends solely on seniority. Talented and 
energetic men who ought not to be allowed to rot at the bottom 
are required to cool and to bide their time; while some seniors 
- above fifty are appointed as Subordinate Judges, it would seem 
almost a solatium for their advancing age and failing energies, 
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We believe that the High Court Judges are anxious to make 
some improvement in this matter, but we think that no time should 
be lost in plainly eaunciating the rule that preferment will go by 
merit alone. 

The statistics of the work of the High Court call for several 
‘observations. We are told that the number of applications for revi- 
sion decreased, hut it is explained that this decrease is unreal, “as 
the high figure of 1894 was due to batches of connected cases.” 
This is probablyeso; but we apprehend that the figures for 1896 
when they are published will show a considerable reduction which 
cannot be so accounted for, but is due to a feeling amongst profes- 
sional men tleat the judges do not look with favour on applications 
for revision. We cannot help observing that this feeling is not 
altogether unfounded ; and if we are right in our view, we cannot 
but regard it as very unfortunate. By far the large majority of 
applications for revision is against decisions in Small Cause suits. 
Any one who has experience of mofussil courts knows that as a 
result of the combination of Small Cause and: Regular jurisdictions 
in the same individual, the courts generally are anxious to dispose 
of their small cause work as quickly as possible, and it is not rare 
to find a judge disposing of fifty.or sixty or even eighty cases 
aday. Very often the examination of more than ono or two wit- 
nesses on each side is discouraged and the judge is anxious to 
pronounce his judgment before the client or his counsel thinks that 
the court has understood the contentions of the parties. The 
result shows that out of 1986 applications for revision disposed of 
in 1895, including applications under S. 622, Civil Procedure Code, 
the High Court interfered in no less than 399 cases or 20 per cent 
of the whole, and if we take the application in Small Cause suits 
alone, the proportion would be found to be still larger asthe High 
Court rarely interferes in. applications under S. 622 of the Civil 
Procedure Code. It is aserious question, whether in justice to poor 
people, the Government should not establish separate courts of 
Small Causes which will not consider Small Cause Suits an unimpor- 
tnat appendage to their legitimate work to be got rid off as speedily 
as possible. It would be removing the only salutary check on the 
perfunctory disposal of such litigation, if the feeling should become 
prevalent amongst judges, that the High Court is not disposed to 
scan their Small Cause work and are willing to leave such suits 
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to their final arbitrament. Till a few months back, the High Court ` 
recognising the importance of revision and having regard to the 
petty nature of the claims involved in such sunits, acted in a liberal 
spirit in allowing all available matter to. be placed before it by 
practitioners though some portion of it might not be printed ; but 
the smallness of the subject-matter seems now to be regarded as in 
Some measure disentitling these cases to the consideration of the High 
Court, and we perceive an increasing strictness on the part of the 
judges in refusing to recognise any portion of the record that is 
not printed. 


Another subject to which we wish to draw attengion, though, 
perhaps, it does not strictly form a portion of our present subject, 
is the manner in which criminal revision work is done by the High 
Court. There is no instance, perhaps, in which the letter and 
the spirit of the law have alike been set at nought by Judges to suit 
` the exigencies of their work. The Criminal Procedure Code confers 
on the High Court, large powers of interferencé in criminal cases 
so that there may be no failure of justice. Such power exists 
whether the question decided by the lower courts is one of fact or 
of law. But the High Courts have held as a matter of practice, that 
they will not generally interfere in revision on questions of fact, 
We have carefully looked through the decisions enunciating this 
rule, but have not been able to discover the enunciation of any 
judicial principle to support it, 


Tt is not in the interests of legal science, but of justice, that the 
power ‘of revision is conferred on courts 3 and a man may be 
wrongly convicted, and serious injustice done to him as much 
by misappreciation of evidence, as by misconception of the law, 
In some courts, no doubt, and notably in Calcutta, the Judges do 
occasionally interfere on facts, when they are satisfied that there 
has been a failure of justice; but we have for several years seen 
no instance of such interference in the ‘Madras High Court. We 
further: find that the Madras High Court has set its face against 
revision at the instance of the complainant in cases of acquittal, 
The Judges have frequently held that, in such cases, Government 
alone ought to be permitted to move the High Court, though they 
admit that such is not the express provision of the law. On ‘the 
other hand, it is the duty of the J udges of their own accord, as far 
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as possible, to rectify the errors of the lower courts on revision ; 
and how-can the courts refuse to take notice of them, on the ` 
mere ground that it is the complainant who draws their attention ` 

to them. It is, moreover, incorrect to suppose that the Gov- ` 

ernment is the real party concerned in all criminal cases. Surely 
such is not the case with regard to- compoundable offences ; 
and even in other cases, except where the crime in question is of . 
a very serious nature, and the case itself is one of notoriety, or 
affects the public revenue Government is not likely to put itself to . 
the trouble and expense of moving the High Court. Applications 
for*revision in criminal cases have, within the last few months, con- 
siderably diminished in the Madras High Court, and we cannot but 
think, that this will tend to the perfunctory i of criminal 
work by the magistracy. ¢ 

‘In 1895 the mumber of appeals against the decision of a 
single Judge of the High Court, both on the original side and on 
appeal from mofussil courts, appreciably increased. Only 57 per 
cent. of the decisions on the original side were confirmed 
on appeal. The report does not tell us the percentage of confir- 
mation in appeals from the appellate orders of a single judge, but 
the total number of appeals disposed rose from 45 in the year 1894, 
to 79 in the year 1895. We regret to observe that, in the, matter. 
of these appeals under the Letters Patent again, the Judges have 
manifested an tneasy feeling that the appeals are vexatious. On, 
the other hand, if there is any case in which practitioners are par- 
ticularly careful not to put in appeals which in their opinion ought 
not to prevail, it is in the case of decisions of a Judge of the High 
Court. The statistics of the result of such appeals until 1894 fully 
bear out our statement that the appeals cannot be regarded as 
unjustifiable. 

The report tells us that rules were framed by the High Court 
during the year 95 in respect of several matters connected with 
the mofussil courts. There have been several changes of rules, , 
especially with respect to translation and printing in regard to. 
the practice in the High Court also. It would be very desirable 
that in the matter of framing rules to, regulate practice, the legal 
profession should be consulted before they are finally passed. 
It. is often the case that the rules framed by the court are 
found to be unworkable or objectionable in various ways. It’ 
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would be far easier to induce the Judges to frame proper rules 
than to pershade them to reveal or correct incorrect rules after they 
have been framed. : 


Another matter, abous which it is necessary to make some 
remarks, is the change which has in recent years been inaugurat- 
ed, in respect to the mode of taking down evidence in appealable 

-cases. The old practice was that the evidence was fully taken 

down by a clerk in the language in which the witness was examin- 
ed, or in the language of the Court, while the judge used to make 
notes for his own use. At present, most of the judges are authorised 
to take down the evidence ir English, in their own hand, and, when 
that is so, they are bound so to take down the evidence. This throws 
great and nnnecessary labour on judges, and makes it impossible 
for many of them to follow the case as the evidence is being given, 
as their attention is ‘absorbed in the duties of scribe. Often it is 
also the case that the judge omits a great portion of the evidence 
on account of the labour involved in taking down the whole. He 
naturally neglects what appears to him unimportant at the time 6 
but experieace shows that sach evidence sometimes turns out to be 
most important. Besides this, the judge owing to the continued 
strain of writing sometimes happens to make inaccurate translations 
of the evidence, and such errors, it is generally impossible ade- 
quately to correct afterwards. There is a growing discontent in 
the profession with the present practice, and we think it would be 
expedient, generally, if not always, to withdraw the powers confer- 
red on judges of the lower courts to take down the evidence in 
their own hand and as far as we are able to know their sentiments, 
the judges themselves would welcome such a change. We may, in 
passing, observe that the examination of witnesses can seldom be 
thoroughly effective in the present circumstances, in consequence 
of the unduly long interval between the putting of one question 
and another, necessarily occassioned by the writing down of the 
answer. Unless the system of short-hand writing is resorted to, 
many a clever witness will be able to elude even the most success- 
ful cross-examiner. 


Another topic which has for sometime been engaging the 
attention of the profession, is the present limited right of interfer- 
ence of the High Court in second appeals. It has been suggested 
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that a second appeal on facts should lie to the High Court, when 
the decisions of the lower courts are not concurrent. We think 
there are various difficulties in the way of such arule, The safest 
course, probably, would be to invest the High Court with a right 
tointerfere with findings of fact, where they are manifestly errone- 
ous. The Government order on the report draws attention to the 
increase in the number of suits decided by arbitration during the 
year. Itis not clear what the correct inference to be drawn from 
this is; but we trust it does not show any diminution of confidence 
in the constituted tribunals of the country. l 


TRANSLATED FROM VAIDYANATHA DIKSHITIYAM 
ON ANULOMA. CASTE. 


On this Manu says “sons begotten by men of any caste 
on their wedded wives of the same caste not previously defiled, 
are known to belong to that ĉaste. Sons begotten by men of 
any of ‘the twice-born castes upon women- of inferior caste, 
belong to the caste of their fathers, with the blemish attach- 
ing to their mothers.” (2) Devala observes: “ Of sons, those 
born of parents of the same caste are the best; next in order, those 
who are begotten by men of superior caste on women of inferior 
caste ; those who are begotten by men of inferior castes on women 
of superior caste are considered as sinners and out-castes. (8) Manu 
says, “those who are begotten upon women of inferior caste by men 
of superior caste, are known as anulomas. One begotten upon a 
Kshatriya woman by a Brahmin becomes a Brahmin by. caste. He 
shall always study the science of medicine, the Athurvaveda and the 
science of archery. Riding the elephant and the horse is permitted 
to him. One begotten upon her by this man (Brahmin) in stealth 
(by illicit intercourse) must live by astronomy. Those begotten by 
a Brahmin upon women of the three inferior castes, those begotten 
by a Kshatriya on women of the two inferior castes, those begotten 
by 2 Vaisya upon women of the inferior caste, these six (classes of 
sons) are considered inferior. (4) Yajnavalkya-says “One begotten ` 
by a Brahmin upon a woman of the Kshatriya caste is called a Mur- 
dhavasikta, on a Vaisya woman an Ambashta, and on a Sudra woman 
a Nishada or a Parasava, Sons begotten by a Kshatriya on women 
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of the Vaisya and the Sudra castes are called respectively Mahishya 
and Ugrg; son begotten upon a Sudra woman by a Vaisya is 
called Karana. This rule applies where these are wedded wives.” 
This nomenclature of Savarna, Murdhavasikta, &c. applies whero 
the women are the wedded wives. (5) However, there is the Smriti 
of Sankha which says that one begotten by a Brahmin upon a 
Kshatriya woman becomes a Kshatriya; by a Kshatriya upon a 
Waisya woman, a Vasya, and by a Vaisya upon a Sudra woman, 
a Sudra. But this is said to enhance the importance of the Kshatriya 
and other castes and not to disprove the nomenclature of Savarna 
&c. Therefore, it is that Vignaneswara says that the Upanayana 
&e., of Murdhavasikta and others are to be performed with danda 
ajina, holy thread &c., as in the case of Kshatriyas &c., (6) Manu, 
also says “a Brahmin begets upon a Vaisya woman a son called 
Ambashta; upon a Sudra woman, a Nishada or Parasava. A 
Kshatriya begets upon a Vaisya woman a son called Mahishyam- 
bashta. This last should study the science of medicine and Ashtangam ‘ 
for his livelihood. Son begotten’in stealth by a Kshatriya upon a 
Vaisya woman is called a Soundika. They shall live by dealing in 
horses and this last by servitude, The son hegotten by a Vaisya 
on a Sudra woman is Ugraka by name. He should live by selling 
sheep or woollen blankets or may always guard the harem under 
the orders of kings. If born of illicit intercourse he will become a 
Katakara and shall sell mais of straw. The son begotten upon a 
Sudra woman by a Kshatriya is known as ugra whose deeds and 
recreations will be cruel and whose body is composed of the ele-. 
ments of a Kshatriya and a Sudra, The son begotten upon a Vaisya 
woman by a Brahmin becomas a Nishada. He shall practise magic 
and medicine always or maunfacture sword blades &c. If born of 
illicit intercourse, he becomes a Katakara and thence a Napitha His 
profession will be shaving above the navel and making pots with 
‘earth. The son begdtten by a Brahmin upon a Sudra girl isa 
Parasava, He shall earn his livelihood by worshipping Bhadrakali, 
dancing and playing on musical instraments. If begotten upon her 
by stealthy intercourse, the son becomes a Nishada. He must live by 
deceit, singing or killing beasts. One begotten upon a Sudra girl 
by a Kshatriya is called a Doushanta. A Doushanta should live 
by catching beasts or fish and by making scythes and other edged 
weapons. If begotten in stealth he becomesa Suwlika. He must 
2 
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always, with the sula (tridsent) in his hand, punish those who have 
been sentenced by the king. The son begotten by a Mahishya 
upon a Karna woman becomes a Rathakara. Thaksha, Silpi, 
: Varthiki Lohakara and Karmakara are other names for this man. 
He could perform sacrifices, wear the holy thread and perform 
Adhana. He shall study the science of architecture and build 
towers, make statues, the-sacrificial utensils for the use of the twice 
born classes, golden ornaments, agricultural tools and writing tools. 
(7) Sankha says that a Rathakara could perform sacrifices and 
Adhana, and wear holy thread and he must earn his livelihood hy 
studying SEN AG ANG, 


ON ADOPTION. 


- Here the deprecation of the adopted son applies to adoptions 
from different gotras, for, says Saunaka, “ The adoption of.a son 
by any Brahmin must be made from amongst sapindas or kinsmen 
connected by an oblation of food, or, on failure of these. ai asapinda, 
one not so connécted, may be adopted. Otherwise, let him not adopt. 
Amongst Kshatrtyas, adoption must be made from their own class ; 
in default, may be made even from the general family P 
ing the same primitive guide. . Vaisyas from their own class, 
amongst Sudras from among Sudras; amongst all, in their own 
classes only and not otherwise. A danghter’s son or a sister’s son 
may be adopted by Kudras in case of distress. ” 


‘Commentary.:—All must adopt from among their gnatis or may 
adopt a daughter’s son or a sister’s son; but Sudras may adopt a 
daughter’s son or a sister’s son only in case of distress ; therefore; 
only the adoption from different gotras is deprecated by sages who 
laid down the law for the Kali Yuga, when they said that adopted: 
sons and sons other than the aurasa sons would not be counted 
among sons. Therefore, if available, sons must be adopted from 
- the same gotra. i . ° 


(2) Manu says “If one among brothers of whole blood be 
possessed of male i annie; Manu pronounces that they are all fathers i 
by means of that son.’ 


Ocmimentary :—When there is the son of the brother, no one 
< should be adopted as a son. (3) On this point Vignaneswara also 
observes “ This text of Manu is for the purpose of proliibiting the 
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adoption of any others while the brother’s son is available for 
adoptioy and not for the purpose of conferring on the brother’s 
son the status of a son.” (4) In Kaladarsa also. “The mean- 
ing of this text of Manu is that a brother who has no son must 
adopt his brother’s son when one is available and none others. 
Otherwise, the rule of inheritance which postpones the brother’s 
son of the deceased to his widow, daughters and brothers, be- 
comes inoperative. But it is said that (5) in the case of persons 
adopted into a different gotra, their rights of inheritance, liability 
to pollution and their relationship as gnatis in the gotra of their 
birth, cease, All these attach to them in the new gotra, (6) Besitles 
Manu says “ The son who is adopted and who possesses ‘all good qua- 
lities does take the property of the adoptive father though adopted 
from a different gotra. The adopted ‘son does not take the gotra 
and the property of his natural father. The relationship which 
creates the right to inherit attaches to him who performs the obla- 
tions.” (7) Another Smriti says “those who are adopted into a 
different gotra must have their initiatory ceremonies performed in 
the gotra of their adoption. Fathers by mere birth are discharged by 
their sons in adoption, The marriageability of the adopted son 
during his elder brother’s bachelorship, his liability to pollution, 
his right of inheritance and the rituals he has to perform according 
to Srutis and Smritis, have reference only to the gotra of his 
adoption.” All this applies where a boy of the same gotra is not 
available for adoption. (8) For the Smriti says “In default of 
persons in one’s own family, those in the family of the mothers 
are to be prefered; in default of these, any other duly adopted as 
ason. The son of gnatis well descended is held best,for adoption, 
those born in the mother’s family are middling, those of othér 
gotras are the worst. The son must be adopted with the prelimi- 
naries prescribed by the code usually followed by the adopter. 
“ (9) Katyayana says? As the maiden given in marriage attains the 
status of a wife only when she takes the seventh step, so the given 
son attains the status of a son when jataka and other rites are per- 
formed. Though given for a son, he does not become one if jataka 
and other ceremonies are not performed. How could he become 
heir?” (10) Prajapati says. “The father who takes a son must 
observe all regulations as to the age of the son and perform 
Namakarana and other ceremonies subsequently as in the case of 
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an aurasa son. Hither in his 5th, 7th, 8th or 9th year, the parents 
should give their son, and the husband and the wife together 
should take.” The Sangraha says “The adoption of a child on the 
twelth day of his birth before the performance of tonsure, is best, 
middling, if after tonsure, and worst, if after Upanayana. The 
adoption of one whose marriage has been performed will lead to the 
annihilation of the family. None should give a married man in 
adoption but in case of distress. In case of distress one may give 
the second son fone not married) in adoption” (12) Another Smriti 
says, a woman after her husband’s death should neither give, nor 
take the eldest son in adoption. So says Bodhayana” (18) Daksha 
says :—livei? in extreme distress the eldest born son should not 
be given in adoption. If a woman after her husband’s death 
gives, she will go to hell. A childless widow must adopt ason with 
the consent of father or brother &c., otherwise she will go to hell. 

_ (14) So itis said “In case of diko a virtuous wife may give her 
son invested with the thread, not her eldest-born, though of twelve 
years of age as in the case of Sunassepa” (15) True, Apastamba says, 
that there is no buying or selling of children and Yagnavalkya also 
holds that gifts could be made except of wife or son and without 
prejudice to the family of the donor; but these refer to gifts of 
eldest born or only sons. (16) For says Vasishta. “The eldest born 
son should not be given or taken in adoption, nor an only son, for 
he lives for the benefit of his ancestors. Let not a woman take or 
` give a son in adoption except with the consent of her husband. 
He who would adopt a son must invite his kinsmen, inform the king, 
perform the Vyanritt homa in the centre of his residence, must take 
a son nearly related to him.” (17) Tne Bahvrucha Brahmana Sunas- 
sepakhyana also says that the eldest born son should not be given in 
adoption. (18) Saunaka wlso says, no son should be given in adop- 
tion by one who has an only son. Son should be given in adoption 
by one who has many sons.” (19) Bodhayoma also says “as the 
son is born of the sperm and the bood of the parents, they have the 
power to give away, to abandon or to sell their son: but an only son 
should neither be given nor taken in adoption: nor should a female 
give or take a son in adoption except with the consent of her hus- 
band.” The text of Manu which says that the son may be given’ 
by the mother or the father, only confers the power to give, on a 
wife with the consent of her living hushand and does not apply to 
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‘the case of a widow. Wher so given, hetakes a fourth share in 
case of the birth of an auraca son subsequently (20). The benefit 
of adopting a son is thus dascribed. Jabali says :—“ By the very 
_ fact of adoption the son abscives the father from sins. The son given 
attains.the status of a son ard the person taking him in adoption, is 
discharged from obligation? (21) The Mantra also supports this 
view ‘‘I take you for virtuo: I take you for progeny” (22) But 
there is a text which says.” He who abandons his family and goes 
over-to another is from that sin called a Kandaprishta and as he has 
abandoned the family of hs ancestors he becomes unfit for all 
Karma.’ However, this may apply only to cases where one gives 
himself in adoption or to caes of adoption after mafriage. This 
code of rules about adoptior of sons is laid down by Sownaka and 
Bodhayana and others. ; 


ON MARRIAGE. 


On this subject Vishnu says “ Having assiduously studied the 
Vedas and learned them by rote, with a knowledge of their import, 
let him marry a girl of exzellent marks after performing sama- 
vartuna. Manu says “let a twice born man marry, after he has with 
the permission of his preceptor, bathed (on the completion of his 
studies) and performed samevartana, a wife of the same caste and 

_ endowed with good qualities. 


The qualifications of the dride. Manu says “ let him not take to 
wife a girl who has reddish hair or eyes, who has an excess of limbs, 
or who is diseased, who has 3ither no hair, or too much hair, who 
is loquacious, who is of a æddish-brown complexion, who bears 
the name “a. star, a tree, a ziver, a barbarous nation, 2 mountain, 
a bird, a sna. 4 ora sérvans, nor one who bears a terrific name. 
_Let him marry a wife whose limbs show no defect, whose name 

is agreeable, who hasethe gaitof a swan or an elephant, who has fine 
hair and small teeth and tencer limbs. She, who is dwarfish, tall, 
lean, or corpulent who has reddish brown eyes or who is of a yellow- 
ish white complexion is not tc be preferred or accepted, for she will 
bring déath to her hugband.” (3) Narada says:—“ she whois suffer- 
ing from chronic and loathome complaints, she who is deficient 
of limbs, she who is immocest, she who has had previous car- 
nal knowledge, she who hae fixed her thoughts on another, all 
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“these are unfit to be married. These have been declared to be faults 
in maidens.” (4) Vyasa says “Let nota wise man marry a girl 
who shows signs of an incipient beard, who has a masculine appear- 
ance, who has a grating voice, who is lean, who has the voice of a 
crow, whose eyes cannot be thoroughly closed, or who has round 
eyes. Let him not marry her, the calves of whose legs are covered: 
with hair, or one whose ankles are ugly, or one whose cheeks show . 
dimples when laughing. Let not a wise man marry a girl whose 
lustre is not sotts whose finger-nails are white, whose eyes are red- 
dish, or whose hands and feet are large. Let not a man marry 
her. who is too short or too tall, whose eye-brows are -too close to 
each other, Whose teeth show large gaps between them, or whose 
face is frightful. Let him not marry a girl whose heels are large, - 
who has too much hair on her body, who is one of twins, whose, 
teeth are brown, whose eyes-brows hang low, whose eyes are red- 
dish brown. One must reject a girl who has no kindred, who is 
sickly from her birth, or is not descended of a good family. Let 
not one marry a girl who has too much of hair, or too little, whose 
complexion is either too dark or yellowish, who is born with an excess: 
or deficiency of limbs, who is not pure, who has much hair, who is 
hump-backed or sickly, who is vicious or foul-tongted or who is an 
orphan.” (5) Satatapa, says “A householder who marries a girl. 
~ that has the voice of a flamingo, the colour of the cloud, and eyes 
yellowish like honey, prospers.” (6) Manu thus lays down the 
necessity of marrying in the same caste, “she who is not a sapinda . 
of his mother and does not belong to the same primitive stock (gotra) : 
with his father and who has not had previous sexual intercourse, is 
eligible for marriage by a man of the twice-born classes.” Com? 
mentary. The word Amaithuni means ‘not previously subjected to 
sexual intercourse; The word Asapinda means ‘not connected by. 
particles of the same body.’ The sapinda relationship is created 
by a connection by particles of the body; fot instance, the son is ` 
related as a sapinda to his father as the son’s body contains 
particles of the father’s body, so with the paternal grandfather, - 
&c. for the connection by particles of the same body is created - 
through the father; so with the mother—by ‘connection with the: 
mother’s body ;. so also with the maternal grandfather &c.—through . 
“ the mother &c., 80 also with the mother’s sister, the mother’s bros ` 
ther &c. and with the father’s brother and the father’s sister &c., 
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as the connection by partizles of the same body exists ; so also 
between husband and wife for they together make but one body ; 
so also mutually between tie wives of brothers for they make but 
one body with those who ara derived from the same body. Thus 
the term sapinda wherever ased must be understood as denoting 
connection by particles of tte same body. (7) The existence of the 
connection by particles of the same body is made out by the Srutis. 
They say “one is born of himself” and “bring thyself forth in 
the form of your children.” (8) Thus the Garbhopanishad. “ This 
body is made of six Kosas (sheaths), three (derived) from the 
father afd three from the mother; the breath, the tendon and 
the marrow from the fathar, the skin, the flesh, afd the blood, 
from the mother. (9) Apastemba also says “ you are born of your- 
self, Be born in thy issue.. He is born as his issue. The same 
man born of himself becomes a separate object of perception. 
If sapinda relationship depends upon the offering of rice balls dur- 
ing obsequies, then it will rot exist in the maternal line or the bro- 
ther’s and the father’s brotker’s do.” (10) Vignaneswara in his work 
says, that where acompoind word as a whole has some fixed 
technical meaning given to it, the connotation of its different 
parts applicable in some parsicular cases must be neglected ; but the 
Smriti Chandrika, on the otter hand, holds that the sapinda relation- 
ship exists among all persons connected with the offering of rice 
balls during obsequies either as givers of the hall or receivers of it 
or as receivers of the wipinzs of the hand after the offering of the 
rice-balls. A sloka says ‘ The three ancestors from the fourth 
upwards receive the wipings of the hand: the three ancestors from 
the father upwards are receivers of rice-balls. The seventh from 
them downwards offers ther the pinda; the sapinda relationship ex- 
tends to seven degrees,” so says the smriti. Nor could it be contend- 

ed thatif the existence of sapinda relationship were made to depend 
l upon the offering of sice-balls during obsequies, it will not exist 
in the case of brother, father’s brother &c. ; for it is said that they 
are connected with this offering, they having to offer these to the 
same person or persons. S2rvabhouma says, that though by laying 
down that persons having offer rice-balls to the same person or 
persons, are connected with the offering by any of them and are, 
- therefore, related as sapindas, the sapinda relationship of brother, 
father’s brother &c. is established, still the sapinda relationship of 
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daughter, sister, mother’s brother and his daughter will be nega- 
tived as they are not thus connected in this offering of rice-balls, . 
that, in consequence, the texts which prohibit marriage of a girl 
within five degrees on the mother’s side will be rendered nugatory, 
and that therefore sapinda relationship is defined as stated in 
“The three ancestors &c.” The saying of Manu that to the nearest ` 
sapinda, his (deceased’s) property goes and the saying of Goutama 
that in default of sons, thesapindas of the deceased’s mother and the 
disciples of the deceased shall have preferential rights to inherit- 
„ance and the offering of oblations, respectively. The fear that if 
thesapinda relationship is made to depend upon connection by 
particles eith@r directly or indirectly existing, then this relation- 
ship can be argued to exist between all persons in the whole world 
which hashad no beginning must be removed by a reference to 
the text of Manu and others, (11) Manu says, “The sapinda rela- 
tionship ceases with the seventh degree.” (11) Goutama says, “a 
man of the second order should marry a wife who is of the same 
caste, who has not had previous sexual intercourse and who is 
younger than himself. Marriage can take place only between 
persons not having the same pravara and removed by relationship 
beyond seven degrees on the father’s side, and by five degrees on the 
mother’s side (13) Sankha says” let men marry wives not belonging 
to the stock derived from the same primitive guide, of the same 
caste, and not within seven and five degrees by relationship on 
the father’s and the mother’s side respectively. .(14) Vasishta says 
“Tet a man marry a wife who does not belong to the family 
descended from the same primitive guide, who has not had previous 
sexual intercourse, who is younger than himself and who is not 
related to him within five degrees on the mother’s side and seven 
degrees on the father’s side.” (8) Pathinasi says “ Let him not 
marry a girl though not belonging to the family descended from’ 
the same primitive guide, if she is related within five degrees from ` 
the mother’s side or seven degrees on the father’s side.” (9) Vishnu 
says “ Let men marry wives who have not the same gotra or pravara 
and related to him beyond five degrees on the mother’s side and 
seven degrees cn the father’s side.” (10) Yagnavalkya says ‘ Let 
. him whose life as bachelor is unsullied, marry“a wife who possesses 
good qualities, who has not been enjoyed by another, who is beau- 
tiful, who is not his sapinda, who is younger than himself, who is 
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not suffering from any complaints, who has: brothers. and who. does. 
“. not belong to the family. dessended from the same-primitiveguide.??- 
Apastamba says “ To whom the mind:and the eyes adhere, in her 
(find) prosperity.” < 
| S. SITARAMA. SASTRI. 


NOTE ON CONSTRUCTIVE PAYMENTS UNDER S. 20 
OF ADT XV OF 1877. l 


The object of the present-article is to consider what payments are 
recognised by law for the purpose of ‘preventing a-debt from being bar- 
red. Inordinary parlance, tha word:payment means payment.in money, 
Tf, for instance, A. were to tell B that the debt due to him,.or the interest 
due thereon, would be paid: in a day or two, B would naturally expect 
payment to be made in the current coin of the realm. The business 
world on the contrary recognises -various ways in which a debt maybe 
discharged. For example, £, a dealer in indigo to whom B owes. 
Rs. 10,000 on a promissory note bearing interest, may agree to take 
fifty maunds of indigo every year in lieu of. interest; or he may agree 
to take five hundred maunds of indigo towards. part payment of the 
amount due. In either of suck cases, it cannot be said that payment. has 
‘not been made to A of the interest or principal due tohim. Again, 
there are also what are called book entries, or book payments, whereby 
no actual payments are made, but are only taken to.have been. made by 
reason of entries in books of. azcount. If, for instance, A owes money to 
B, and vice versa, they may agree that A should credit B in his accounts 
with the money due by him te B, as and for interest due by B. It may 
also be, agreed that B should Jo ‘the same with respect to interest due 
by A. Payments are.also made by means of promissory notes, and bills 
of exchange drawn on the parsy indebted and accepted by him. In all 

_ these cases the question naturally arises:—How far are.such. payments 
recognised by S. 20 of Act XV of 1877 ; could A in the first. of the series 
of examples given, sue on the promissory note after the expiry of three 
years aud plead that there has been a payment of interest: or part pay- 
ment of principal, or could E in the second series of examples plead 
“payment of interest by reasor of. the entries. made in his books, - The, © 
answer to these questions is not free from difficulty,.. and, can only be 
gathered from decided cases. The Acts of, Parliment.which relate to 

n the question of payment are tEe statute of J: ames I and Lord Tenderden’s ; 

: Ih 3 : 
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Act (IX.George IV Ch 1451), Ishall.deal separately with:the various - 
kinds.of contructive payments .recognised by law, and first, as to pay- 
ment by bills of exchange and promissory notes, 


The earliest reported case on the question of payment by bills is 
‘Gowan.v. Forster 3 B'& Ad, 507. This was an action in assumpsit in 
1830, for repairs done by the plaintiff to the defendant's ship in 1818. 
The facts of the case are briefly these. The defendant and his brother 
Gorge Forster were joint owners of a ship. The plaintiff in the course 
of repairs done by “him, received payments from time to time by bills 
drawn by him upon and accepted. by George Forster. In February, 1822 
these bills were dishonoured. The plaintiff paid them up and the defen- 
dant drew a bilbat two months.on the assignee of George who accepted 
the same. This bill was delivered to the plaintiff, Payment was actually 
made on the 3lst March 1827. Lord Tenderden held that the delivery: 
to the plaintiff of the bill in February 1822 operated as part payment 
sufficient to take the case out of the statute. The judgment in the case 
is very meagre, but nevertheless, it is sufficient authority for the pro- 
position- that payment could be made by bills of exchange. This prin- 
ciple of law was affirmed in the-case of-Irving v. Vetich 3 M. & W, 90, and 
the following rule was laid down. “Where a debtor draws a bill of 
exchange to be applied in part payment of a debt and the bill is paid i 
when due by. the drawee to the creditor, it operates as part payment to 
defeat the statute, from the time of the delivery of the bill.” The words 
“and the bill is paid by the drawee,” seem to imply that the bill to 
operate as part payment must be paid when due; and this receives some 
support from the facts of the previous case. When once a fresh period 
of limitation runs from the date of the delivery of the bill, it is difficult 
to understand why.the bill should also be paid up; and how such pay- 
ment made at a later date could relate back to the date of delivery. A 
bill is conditional payment, and the immediate effect of its delivery is 
not to-be affected by its operation as a payment being liable to be defeat- 
ed at a future time, any more than the fact of coin by which payment 
is made turning’out to be counterfeit, or a bank nòte by which the same 
is effected turning out to be a forgery. ‘The inténtion and the act by 
which itis evinced are the same in all ‘cases, and it is the intention of 
the parties which is alone to be considered. This point was discussed 
at great length by Lord Campbell'C.J., in the case of Turney v. Dodwell 
23 L. J, Exch 187, and it was held that 'the delivery of the bill operated , 
as part payment from the date of delivery, although the bill subse- 
quently turned out to be worthless, The law applicable to payments 
of bills of exchange would equally apply to payments by promissory 
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notes and other instruments. In the case of ‘Doming v. Antone Bombay 
H, Ç, Printed Judgments 1889.-p. 39 (referred to in .Starling) it was 
held that the execation of a‘bond:for interest:due on a mortgage, ispay- 
“ ment of interest. In-the result, we find, -that payment may be made . 
by bills of exchange, promissory notes and other instruments, and that 
‘such payments operate from the date of delivery of the instruments. 


Secondly as to payment by settlement of accounts. 


That the settlement of an account between debtor and creditor 
could also operate as part payment of a debt by the former to the latter, 
was first recognised in the case of Ashby v. James 11M & W 542. In 
this case the action was for money due for goods sold and delivered. 
At the trial it appeared that the greater part of the plaintiff’s demand 
accrued due more than six years prior to the commencement of the 
action. The evidence relied upon by the plaintiff to take the case out 
of the statute was to the following effect. A short time before action, ` 
plaintiff and defendant met for the purpose of adjusting accounts. 
On the plaintiff's demand being read over, the defendant admitted its 
correctness but claimed a set off which was investigated and a balance- 
struck in plaintiff's favour. Baron Alderson held “that the going 
through an account with items on both sides and striking a balance 

` converts the set off into payment”. What constitutes part payment in 
such cases is the striking of the balance, and-not the mere existence in 
writing of cross demands. For it is by striking the balance that the 
parties agree that the lesser debt should go -towards part payment of 
the larger one. See Pott v. Giegg 16 M & W827 The case of Amos & 
Amos.v. Smith 31 L. J., Exch 423 is also sufficient authority for the 
proposition that payment may also be made by way of settlement of 
account, Inthe words of Baron Martin, the test in all such cases is 
that ‘‘ whatever is sufficient: tp prove a plea of payment is sufficient for 
this purpose.” The words “in an action brought by the plaintiff 
against the defendant,” have to be understood in order to make the 
words of the learned Baron clear, The existence.of cross demands 
seems also to be essential in such cases, as will be seen from the case of 
Ichha Dhanji v. Natha I. L. R., 13 B, 338- In this case.the facts were 
these, ln 1874 the members. of a`certain community lodged a sum of 
money with the father of the defendant and opened an account with him. 
The money remained with the' defendant’s father at interest and the 
amount due for principle and interest was carried. forward in his books 
every year to the credit of plaintiffs. This was done in the presence 
of the plaintiffs. The action was brought in 1883 for the recovery: of 
the principal and interest due, and limitation was pleaded. Sarjent C. J. 
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held, that there was nothing in the case which could be regarded as 
payment of interest and distinguished Spargo’s case L. R., 8 Ch. App. 
407 on the ground that:there were-»no demands on both sides to set off 
against oné another. Spargo’s case was a decision under 9. 25 of the 
English Companies Act (30 & 31 Vict C 131) and it was there held 
that“ any bona fide transaction between a Company and a shareholder 
which, if the Company .brought an action against him for calls, would 
support a plea of payment is “payment in cash” within the words of 
the section.” The judgment of the learned Judge in the Bombay case 
is nob very clear. It is difficult to understand how a transaction between 
creditor and debtor whereby they agree that the amount due for interest 
should be added to the principal and the whole amount carried forward 
in the credit&r’s books as being due for principal, is different from a 
transaction wherein the creditor receives actual payment of the amount 
due for interest and lends the same back again to the debtor. Apply- 
: ing the test laid down in Sgargo’s case, such an agreement would be a 
-complete defence in an action by the creditor against the debtor for 
arrears of interest due. The farcé of actual money passing from the 
debtor to the creditor and back again to him is not necessary, as will 
be seen from the case of Maver v. Maber L. Ri, 2 Exch: 153. In this 
case after a debt due to plaintiff from his son had been barred, the 
plaintiff, his son, and his son’s wife, had an interview at which the 
interest due was calculated. The plaintiff’s son put his hand into his 
pocket, as if'to pay it. The plaintiff stopped him, and writing a receipt 
for interest gave it to his son’s wife as a present. No money actually 
passed between the parties. Martin, Channell and Pigott BB. held that 
the transaction was sufficient to take the case out of the statute. All 
the judges including Baron Bramwell held that “any fact which would 
prove a plea of payment of interest in an action brought to recover it, 
would be a payment sufficient-to bar the statute. This test was approved 
by the Madras High Court in the case of `K, Pullamma v. M. Tatayya 
I. L. Ri, 19 M, 340 wherein the Chief Justice and Mr. Justice Benson 
held that payment either of principal or interest need not necessarily 
ye in money but may be by a settlement of accoynt between the parties, 
‘Thirdly as-to payment'by, delivery of goods. 

“The earliest reported case on this point is the case of Hart v. Nash 
3C.,M & R. 337 wherein it was held that payment either of interest 
or principal need not necessarily be in money, but may be effected by 
the delivery of goods, agreed to be received by the creditor in liquida- 
tion of the debt, , This case was approved and followed by Lord 
Denman C.J,, in Hooper v. Stephens 4 Ad & El, 71, and he held that 
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“anything received by agreement, in reduction of -a:debt was ‘sufficient 
payment to evade :the .statute.” See also Collinson v. “Margesson 27 
L. J. Exch..805. The case-of Narronji Bhimji v. Mugnirum Ohandaji, 
I. L. R., 6 B,103, may be distingnished-on the ground thatin that case, 
there was no agreement between -the creditor and debtor that the sale 
proceeds of the goods should -go towards reduction of interest. The 
‘Madras ‘High Court in.Pullamma:v. ‘Fatayya also -recognises delivery.of 
goods as one mode of payment.aud accepts the test laid down in Maber 
v. Maber.as applicablesto this-case .also. ; E 


There are various other modes óf payment recognised by the law of 
England. Thus the delivery of money by the debtor to a third person 
has been held sufficient part payment by the debtor-to the creditor (see 
Banning p. 77, Stamford, Spalding and Boston Banking Oompany.v. Smith 
L. R., 1892, 1 Q. B., 765). In Bodger v, Arch 10 Exch. 333, it was held 
that an agreement between the plaintiff and the defendant, whereby 
the defendant was to maintain the plaintiff’s -child in lieu of paying 
interest, was a sufficient part payment to take the case out of the statute. 
The tendency of the English cases.is to give a very wide meaning to the 
word payment and Lord Campbel in Turney v. Dodwell 23 L. J 4 Exch. 
137, seems to think that the word payment is simply a word borrowed by 
the law from the exchange, 


To sum up.briefly we find 


` ' CL.) That.payment of interest or part,payment. of principal-need 
not necessarily be in-money. l 


(2.) That it may be effected by the-delivery of-goods, negotiable 
instruments, bonds &c,, or even-by mere settlement of account. 


.(3.) That, all that is necessary is that the parties should agree 
that there,sult of their action .should be ‘the reduction .of the debt, 
and that the .test in all snch cases is “would the ‘transaction 
relied on, amount to a valid plea. of payment either of interest.or ‘part 
of the principal in.an action for,the -recovery. of -it.” If so it would be. 
If not, not. ` is : ` 


‘Before closing, I-wish to say afew words about the last clause to 
S. 20. That clause-seems to -Suppose -that-payment must.be in money 
except in the. case provided by ib, -and this view seems.to receive some 
countenance at the hands .of Mr. Mitra ‘(see his Lectures). ‘When the 
Legislature has expressly said that the receipt of the produce of mort- 
gaged land by the mortgagee in -Possession, shall -be deemed to be pay- 
ment for the purpose; of the section; and -has ‘studiously’ avoided to 
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mention other kinds of payment, it may be affirmed with-some degree 
of force that'all-other ‘kinds of payment are excluded. A glance:at- 
the ‘section itself will make the “matter clear. The section” says that: 
payment: must be made either by the debtor or by some one on his’ 
behalf. When a mortgagee is in possession of mortgaged land and, at | 
the request of the mortgagor, appropriates the rents and profits towards. 


-the interest due to him, paymentis made to.him by himself and:not by 


the mortgages or by any, one on his behalf, In :Cockburn:v. Edwards 
L. R., 18 Ch. I). 449 and Harlock v. Ashberry L. R., 19 Ob. 'D 539, it 
was held that the receipt by the mortgagee of the rents and profits of the 
mortgaged property is not equivalent to the payment of interest or part. 
payment of the principal; for such payment is not payment by the 
person liable to pay or-his agent. This clause did not find a place in 


the Act of [871, and in cases decided thereunder it was held that such: 


receipt did not amount to payment. (See Ummer Kutti v. Abdul Kader : 
I. L. R., 3 M, 57.) Itis only to, avoid this difficulty that the last clause 
has expressly been added by the Legislature. 


C. V. VISVANATHA SASTRI, ` 


r 





. NOTES OF INDIAN CASES. : 
Sankaran v. Parvathi, I. L. R., 19 M., 145, Thereis one point 
decided in this case which relates to the construction of section 48 of 
the Code, “If a plaintiff omit to sue in respect of, or intentionally 
relinquish any portion of his claim” says the Code, “he shall not after-. 


“ wards sue in respect of the portion so omitted or relinquished.” Inten- 


tional relinguishment is clear enough. But does a person omit to sue 
where he has no knowledge ofthe claim? ‘The learned Jadges answer 
in accordance with Amboov. Ketlilanuma, I-L, R., 14 M., 23, that it is not 
a case of omission. Where the facts giving rise to ‘the claim are known, 


“we fancy, the ignorance of law, which ‘is the cause of the person not 
making’ the‘claim, is no ground-for taking-the case out of section 43. But 


where such. facts are unknown, it seems reasomable to hold that it is not 
a case of omission. See Amanat. Bibi v.. Imdad Husain, 15, I. A., 106. 


‘Ramasami v. Streeramulu Chetti, I. L. R., 19 M., 149, An 
application by the liquidator under section 214 of.the Companies Act 
is certainly nota suit, and, therefore, the limitation-provided by article'36 
has no application. But, it appears to us that ‘the English cases cited 
with regard to the position -of'a director being ‘analogous to that -of -a 
trustee, have no bearing upon the case either, The only questionis 
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whether article 178'has ‘any application. to the case. Butit has been , 
held inapplicable to-applications which do not arise in suits pending or 
disposed. of. If applications. for probate or letters of administration. 
or for custody:of minors under various enactments, do not fall within 
article.178 (vide In re. Ishan Ohunder Roy, I. L, R., 6 O. 707; Bai Manek- 
bai v. Manekji Kavasji, T.-L. R., 7 B, 213; Rahamtullah Sahib v. Rama 
Rau, I..L..R., 17 M., 378, etc.,), it seems proper to hold that the appli“ 
cation by the official liquidator for there‘fund of moneys improperly paid 
by the directors is not barred by that article. - . ° 


Paya Matathil Appu.». Kovamel Amina, I..L. R., 19 M., 151. 
Tt seems to us that the. view,of the Allahabad High Court. in Chuni y, 
Lala Ram, I. L, R., 16-A. 5, is correct. It is not competen’ to a court 
of second appeal to add a person:as party respondent who was no party 
to the appeal itself, though he was, it may be, a party to the original 
suit. Section 587. confers. upon the court of second appeal the same 
powers as, are possessed: by the original-court.and the court of appeal, 
Tt follows from this that a person who was a party to the appeal might 
be added asa party, respondent by the second appellate court, even 
though the appellant failed to makehim a party. We do not mean to say 
that the final court,of appeal. may, not direct the court of first appeal 
to make the person omitted a party to the record in that court, in order 
that full justice may be done between all parties in the court of last 
resort. 


Arumugam Pillai‘ v. Periyasami; I. L. R, 19M., 160. We do 
not think that this decision is correct. A desire. to do justice between 
the parties has oftentimes: been the parent of bad law. The suit is for 
the redemption of a particular mortgage; the cause of action is based 
upon that; he cannot, failing- to prove it, fall back upon. an earlier 
i mortgage either admitted or proved in the same suit. The decision in 
Krishna Pillai: v. Rangasami Pillai, I., L. R., 18 M., 462, which is com- 
mented on and. followed in Sheo Prasad v. Lalit Kuar, I. L. R., 18 A. 403, 
is correct, and the attempt to distinguish it, does not appear to us to 
have been successful. . Because issues are raised as to the truth of 
earlier mortgages,. the cause of action is not changed so as to entitle 
the plaintiff to fall back upon them., We are obliged to confess, 
the decisions in Kunhi Kutty Nair. v. Kunhamed Kutty. Maraccar, 4 
M. H. C. (R.) 359, and Unnian v. Rama, I. D. R., 8 M., 415, do not 
appear to us to be correct. 


' Rajeswara Rao v. Hari Babandhu, I. L. R.; 19 M., 162. In 
the `case- of a decree providing payment by instalments and on 
-default -of any one of the whole, there has. been a conflict of decisions’ 
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as.to whether by. waiver, the: decree-holder can give: himself a longer 
period. In the case of contracts; and:snits brought: upon them, article 
75.makes special provision:. We are inclined to think.that.in the absence 
of any special. language insarticle 179; a. strict construction of: the decree - 
should be followed. See Rattanchand: v. Ohugon Narrun,.1. L. Ri, 2-B, 
356; Shib Dat v. Kalka Prasad, I. L.R, 2'A., 443.. : 


The Secretary of State for India v. Kota Bapanamma Garu, - 
ILL R., 19 M., 165. We do not understand the observations of the learned 
Judges, that article 149 of the Limitation Act applies only to suits brought 
by or on behalf of the Secretary of State. - Tf the learned. Judges mean 
thaé where the title of. Government toa property is proved, a person 
suing for possession of property on tlie ground of title by adverse posses- 
sion can succeed by showing 12 yéars’ adverse possession, we think they 
are not right. If the Government has a sixty years’ period within which 
they can sue to eject a trespasser, it follows that such person cannot ac- 
quire a title against it by anything’ short of the sixty years’ period. The 
Limitation Act does not provide any rule-of acquisitive prescription, and _ 
S. 28, which provides for extinctive prescription, has always been held 
to imply the acquisition of title by a person in whose favour the title of .. 
another is extinguished. So the period:for acquisition of title by posses- 
sion and the period for extinction:are the same. It séems- to us, there- 
fore, that’ where the title of Government could not be extinguished, the 
` period, under article 149 not having elapsed, no title against it could be 
acquired within that period. We do not mean to say that where title is 
not proved, possession for any short period is not evidence of title,.or, is - 
not itself a basis for a possessory suit against. a person who can show 
neither title nor possession. See Gossain Dass Chunder v, Issur Chunder 
Nath, I. L. R., 3C., 224; Radhabai v, Anantarao Bhagvant Deshpande, 
I. L. R., 9 B., 198. i 
` Kunhi Mamod v. Kunhi Moidin, I. L: R., 19 M., 176. .We do 
- not understand the facts‘ of this case. properly, The learned Judges 
observed that the property vested in the heir. So far as we can judge, 
there appears to be the payment of money for the renunciation of an ' 
“expectancy. As an expectancy cannot be renounced and no property in 
- ib can pass, see section 6'of the Transfer of Property Act, clause A, the - 
Courts below held the plaintiff entitled.to recover. If thelearned Judges . 
are right in holding- that the property vested in the heir, this decision 
would, of course, be right. > j 
 : ` Queen-Empress v- Bhashyam-Chetti, T. D. R., 19 M., 209. The 
reporter has eyidently made a mistake in penhing the head note of this `` 
caso, Thepeis-pothing to show that. the learned Judges held as a matter. 
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of law, that an affidavit by the accused could not be admitted in revision 
in disproof of a recorded plea of guilty in the court below. All that 
they meant to say, and we may add, that they did say, was that the 
affidavit was insufficient to induce them to suppose that the record was 
incorrect. 

Alagappa Mudaliar v. Sivarama Sundara Mudaliar, I. L. R., 
19 M., 211, There may be an agreement for partition as distinguished 


_from a deed of partition, just-as there may be an agreement to sell as dis- 


tinguished from a sale; and it is as absurd to say that there is no-com- 
pleted agreement to partition, because a deed of partition has not been 
executed, as it would be to say that there is no completed agreement to 
sell, because the deed of sale has not been executed, The case of 
Ridgway v. Wharton 6, H. L, C., 238, was misapplied by the court below. 
An agreement to divide is a legal transaction which is complete when 
the parties have agreed upon the terms, and although there may be a 
doubt whether such a transaction has become complete, where the 


agreement itself is intended to be embodied in a formal document, it 


does not cease to be a complete contract, because the contract has not 
developed into the stage of nratnal Gonveyances involved ina deed of 
partition. The learned Judges are also right in holding that where 
there is a sale of two items far one consideration, and the sale as regards 
one is illegal, it is open to the purchaser, to take the item, the sale of 
which is legal in return for the whole consideration, though he may not 
be entitled to ask the Court to split the amount of the consideration. 
Narayana Kothan v. Kalyana Sundaram Pillai I. L, R., 19 
M, 219. Weare disposed to agree with the view adopted by Bulak nia 
Aiyar, J. that it is only an irregularity in the conduct of a sale that 
the judgement-debtor adjudged a lunatic prior to execution proceed- 
ings, was not represented by a guardian. Where the sale has been 
confirmed notwithstanding snch irregularity without the proceedings 
being set aside by means of an application under S. 311, the sale appears 
to us to be good | We are unable to agree in the view of Best, J. that a 
sale under these circumstances stand on the same footing as where 
execution is had against the property-of the judgment-debtor after his 
death without his representative being on the record. Unless there is 


` fraud giving rise to a cause af action for the recovery of the property, it 


appears to us that notice to the purchaser of the irregularity of the pro- 
ceedings cannot vitiate the sale. Both the Judges agreed in calling for 
certain findings as to substantial injury and the presence or absence of 
bona fides in the purchaser, which appear to us. to have been unnecessary, 

Rama Ayyan v. Srinivasa Pattar, I. L. R, 19, M, 230. The 
decision in this case. appears to us to be amodha. There was a 
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decree unsatisfied, no satisfaction having been entered upon the record. 
The decree was transferred to a man who had agreed fora consideration 
received from the judgment-debtor, to satisfy the decree. Does this 
‘agreement preclude him from applying for execution of the decree. - 


It may be regarded as unjust that he should do so, As between 
the transferor, the decree-holder, and the transforee, there was a valid 
assignment of the decree. Does-the assignment cease to be valid 
begause there is an agreement by the transferee prior to the transfer 
to satisfy the decree, The decree subsisting, and the transfer being 
good, it appears to us that the application for execution by the trans- 
fereg must be granted. The judgment-debtor may have an actiou for 
breach of thesagreement. If the transferee has been placed on the 
record, we think, the agreement referred to is no bar to the application. 


Velu Pandaram v. Gnana Sambanda Pandara Sannadhi, 
LL.R., 19 M, 243. The decision in this case appears to us to be erroneous. 
A trustee of a religious endowment aliénates his office and_with the 
office, the right of management of the properties attached to it. The 
Privy Council has held that unless he sues within 12 years from the 
date of the alienation, his right to recover the office is barred. Sup- 
posing he dies, the question arises whether his successor has a right of 
action within 12 years from the date of his succession. Suppose again 
the successor dies, can any subsequent claimant of the office sue within 
12 years from tho date of accrual of his right to succeed. As regards 
the second question, it seems to us clear that if the alienee held the 
office- adversely to the first successor, his possession is adverse to the 
second as well and that he cannot count 12 years from the date of 
accrual of his right to succeed. The principle; of the decisions of the 
Privy Council as regards possession adverse to a widow being adverse 
to a reversioner, would hold good, and even in England, where possession 
is adverse to the tenant in tail, the remainderman is barred likewise. 
If the learned Judges are right, it would follow that the hundreth 
person in order of succession might claim the proper ties within 12 years 
from the date of his right of succession opening. As regards the first 
question even, it may be that as the alienor would havea right of action 
at the moment of the alienation itself, limitation would run against 
the successor also from the date of the alienation. 


SUMMARY OF RECENT CASES. 


_ Arjun Ramchandra Shet Karpe v. Shankar Vishram Shenvi 
Ghuraya. 
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It is undesirable to have a case disposed of without hearing the 
evidence of all the witnesses whom the parties desire to call. 


Where after the evidence called by the plaintiff had been taken, 
the Subordinate Judge intimated to the parties, that having regard to 
the view which he took of that evidence, he did not think it necessary to 
examine all the witnesses for the defendant, and dismissed the suit, and 
the lower appellate Court on that ovidence reversed the decree and 
awarded the claim. - 


Held ;—That when the Judge in appeal was inclined to take a 
different view of the effect of the plaintiff’s evidence, he ought to have 
given the defendant an opportunity of calling the evidence which “the 
Subordinate Judge in effect declined to take.—Printed Judgments of the 
B. H.C. 


—-—— 


Oficial President of Municipality—Defamation. 


Gopaul Janardhan Bhatkhande v. Mahadey Ram- 
chandra Nadkarni. 

A Huzur Deputy Collector was appointed by Government, president 
of a District Municipality, and as such president, he made a report to 
the Collector containing statements which were found to be defamatory 
and malicious. Meld that the fact that Government appointed one of 
its officers to be president did not make him gua president, an officer of 
Government. Heldalso that S, 48 of the Bombay District Municipality 
Act, IT of 1884, did not apply to the case, as the malice was found to be 
individual, and the suit was brought against the defendant as an indi- 
vidual.—Printed Judgments of the B. H. C. 


ora sema 


Jurisdiction—Mofussil Small Cause Court. 


Fulchand Umedram v, Nathmal Mulchand. 

Where in a suit for damages instituted in a Mofussil Small Cause 
Court, the sum which*the plaint alleged: to be due to the plaintiff ex- 
ceeded tho pecuniary jurisdiction of the Court, but was reduced to the 
amount claimed, which was within jurisdiction, by setting off with out 
defendant's consent, a sum due to them by the ip aces upon another 
transaction. 


Held, that as the plaintiff had no right without the defendant's 


consent to mix up the two separate cross demands, the Court had no 
jurisdiction to entertain the suit——Printed Judgments of the B. H, C, 


i 
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c. Joint family property, Suit for a share in—Onus of proof—Title— 
HBaclusion. 


Jivanbhat bin Narharbhat Joshi v. Anibhat pin 
Govindbhat Joshi. : 


Where, in a suit to enforce a right to a share iu joint family pro- 
perty the defendants pleaded that the plaintiff belongs to a branch of 
their family which separated more than 30 years ago, it is necessary for 
the plaintiff to prove that the property is joint. But, when this proof 
is given, the onus does not lie on him, of proving possession within 12 
years of suit, but on the defendants of proving exclusion known to him. 

_—Prinied Judgments of the B. H. 0. l 
,@ 


Adoption by widow—Co-widow. 


Bhinuva Kom Ramangavda v Sangawa Kom 
- Ramangavda. 


An adoption is not valid RS because it was effected by a widow 
with a desire to defeat the claim of her j junior co-widow to a share in 
| her husband's property.—Printed Judgments of the B. H. C. S 





In re Ramchaddas Nagardas ;— 


A Sessions Judge granted sanction for the prosecution of a pleader 
for presenting, on behalf of his client, a document, merely on the ground l 
that it wore on its face such marks of its being a fabricated document 
that the pleader’s suspicions must have been aroused at the first sight 
of it; and that he ought to have stricily examined it, and had he done ` 
so, he would either have rejected it, or advised his client, to produce 
it in Court on his own risk or-responsibility. Held, on an application 
for revision, that a pleader is under no higher obligation than any other 
agent, and to justify his prosecution for offences under S. 196, 471 and 
109 of the Indian Penal Code, in connection with a document presented 
“by him on behalf of his client, it must be shown that he was a party 
(principal or accessory) to the concoction of ‘the document and had 
the knowledge that it was concocted. The mere fact that his suspicions 
ought to have been aroused by the sight of the document is not pr ima 
facie evidence that he “knew or had reason to believe the document to 
be forged. The words in S. 471 of the Indian Penal Codé “ knows or 
.has reason to believe” are of general application and the allegation 
must be proved as strictly in his case asin the case of. any one else.— — 
Printed Judgments of the B, H. 0. - | 
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Donatio Mortis causa. 
e’ Cain v. Moon. [1896 II Q. B. p. 223.) 


Three things must combine to constitute an effectual donatio mortis 
cuusa ; first, the gift or donation must have been in contemplation | 
though not necessarily in expectation of death; secondly, there must 

„have been delivery to the donee of the subject matter of the gift; and 
thirdly, the gift should have been made in such circumstances as show 
that the thing should revert to the donor in case he should recover. 


The plaintiff sued to recover a bank note of the value of 50& from 
the defendant as being the property of his deceased wife. ‘The defen- 
dant resisted the suit on the ground that the deceased had made a 
donatio mortis causa to her of the note. The deceased as very ill in 
1893, and the defendant;who was her mother had attended on her during 
her illness and had treated her with great kindness. After her recovery 
from this illness, the deceased gave the note to the defendant and asked 
her to keep it and not to part with it to anybody else. Again she fell 
ill in 1895 ; and on the 30th September 1895 when the defendant visited 
her, she said she could not.live and referring to the note she said “ every 
. thing that I possess and the bank-note is for you if I die.” She died on 
the 3rd October next; held, that under these circumstances there was a 
valid donatio mortis causa, | 


Bequesis—Charity—Philanthropy— Benevolence. 
lu re Macduff. Macduff. v. Macduff [1896 II. Ch. D. 451 0. AJ 
_A testator bequcathed some property in the following ‘words. “1, 
J. R. M., will from my estate the entire sum of £ 10,000, to be appropri. 


ated sid allocated for some one or more purposes, charitable, Paslanthre: 0- 
pic or as 





Held.—That the bequest was not a good charitable bequest as being 
indefinite,—not because of the blank in the will, but because the will 
contemplated purposes which were not only charitable but also philan- 
thropic. . : 

Per. Rigby L. J—Itis not a good charitable gift if there is any 
alternative allowed to the trusties as to whether the purposes to which 
they apply the property which is devised to them are to be charitable 
or something else. If there is an alternative, the general rule comes in, 
that this is a matter too indefinite for the court to give effect to it.” 


Orice more the question, what is a charitable gift, arose, in this case 
before tho Court of Appeal, Buttheir Lordships have again declined to 
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. define a charity on account of the difficulty of defining it. But the matter 
underwent a thorough discussion in the case and the distinction between 
a charitable, a philanthropic and a benevolent gift was pointed out 
though not to the extent of enabling a clear definition of a charity to be 
given, Benevolence indicates good will towards a particular individual 
or particular individuals. Philanthropy is benevolence towards mankind 
in general. About charitable gifts the following are the only limitations 
that can be definitely laid down — (I) All charitable gifts are philan- 
thropic. (2) A gift which excludes the poor would not be charitable 
(3) All trusts for religious purposes are charitable. 


Ibrahjmbhai Valad Hassanbhai v. W. M. Fletcher. 

The right to specific performance of a contract, or, in the alterna- 
tive, to a return of the earnest money should be determined in one and 
“the same suit, and the plaintiff, failing to obtain a decree for specific 
performance should not be driven to a separate suit to recover back his 
deposit, if he is entitled to relief in that form. 


The circumstance that a purchaser is not entitled to specific per- 
formance is by no means conclusive against his right to a return of the 
deposit. If having regard to the terms of the contract, he is justified 
‘in refusing to accept the title which the vendor is able to give, he is 
entitled to a refund of the deposit.—Printed Judgments of the B. H. ©. 


Krishna Ramaya Naik v. Vasudev Venkatesh Pai and 
Vasudev Venkatesh Pai v. Mhasti bin Naik— 

Although there is no presumption that moneys borrowed by the 
manager of a Hindu family are borrowed for family purposes, and a 
plaintiff seeking to make the family property liable must prove that 
„the loans were contracted for the family, it is not incumbent on the 
plaintiff to show in respect of each item in a long series of borrowings 
the particular purpose for which itis borrowed. It will be sufficient 
for him to show that the family was in chronic need of money for the 
current outgoings of the family life, or its trade necessities and that the 
moneys were advanced on the representation of the manager that they 
were needed for such objects. And if the fair inference to be drawn 
from all the circumstances of the case leaves no doubt that the moneys 
were borrowed for family reasons, the plaintiffis entitled to succeed 
although he is not able to indicate the particular purpose for which 
each sum has been borrowed. 

Where mortgage bonds were passed for debts due on decrees, and 
the execution of the bonds (which has been sanctioned by the Court) 


` 


PART IK, | f THE MADRAS LAW JOURNAL. ‘379 


and the amounts for which thay were passed, which in the aggregate 
exceeded the amount of the decrees, were certified to the Court and the 
Court recorded the adjustmens without objection, and the decrees by 
reason of such certified and re2zorded adjastment became incapable of 
execution :— 


Held that sufficient has bean done by the Court to satisfy the re- 
quirements of Section 257, A 02 the Code of Civil Procedure. ee ted 
Judgments of the B. H: C. - 





Gurulingappa Satwirappa Sidwir v. Nandappa Chanbasappa 
Solapuri. E 
Alienation by a Hindu copursener— Alienor’s death, effecteof, on alienee 
-—Death or birth of other coparce-ers after alienation, effect of. 


Held (1) That a Hindu corarcener by.an alienation of his rights in 
part or the whole of the joint family property does not place the pur- 
chaser of such rights in his owr position—does nót confer upon him the 
status of an undivided Hindu. 


. (2) That such an alienat-on before ‘partition does not deprive the 
alienating coparcener of his rights in the Hindu joint family. If the 
alienation of his rights in each individual portion of the joint family 
property has not that effect, tha fact that itis the last item which is 
being alienated cannot alter the position. The purchaser of the last bit 
of the property of the coparcene= cannot be in a better or worse position 
than the purchaser of the penultimate portion. 


(3) That as the purchaser does’ not by the death of his vendor 
lose his right to a partition, so his position is not improved by the death 
of other coparceners before partition. 


(4) That he stands in no better position than his alienor and 
consequently like the latter is liable to have hig share diminished, 
before partition by the birth of cther coparceners if he stands by and 
does not insist on an immediate partition. 


Rangasami v. Krishnayyan (1. L. B.,.14 M. 408). Pandurang v. 
Bhaskar (11, B. H. ©. R.,12). Mahabalaya v. Timaya (12, B. H. C. 
R., 139), Ballabh Das v. Sundar Das (I. L. BL, A. M. 429) referred to. 
—Printed Judgments of the B. H.C. 


Dattaji Sakharam Rajadhiksh v. Kalba Yese Prabhu Gadekar. 


"A Hinda-widow is not a mere tenant for life. She is invested with 
a fuller estate and more ample powers of management, and a lease 
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granted by her at a fair rent, though for a long term of years does not 
necessarily determine at her death. It is voidable, not void or her 


death. The heir coming in after her has to show that in granting it 


she has exceeded her power. If heis guilty of lying by under such ciroum- 


stances as to induce the belief that the lease will be treated as binding, 


he cannot call upon the lessee again ‘to pay that rent which the latter 
has bona fide paid to the widow’s agent; and, in setting aside the lease 
must compensate him for the money properly expended by him in im- 
Wadag the property.—Printed Judgments of the B. H. O. 


ee ee 


e In re James Fitzgerald :—A Criminal Court bas no right to tell the 
pleader to sit down in the middle of his cross-examination because he 


is asking irrelevant questions. It can only rule a particular question - 


irrelevant, and refuse to allow it to be put, and order the pleadėr to 
proceed with another question. It has no right to refuse to allow the 
pleader to cross-examine some witnesses, because he has not purged 
himself of the contempt shewn towards it, or to allow him to cross- 
examine witnesses thereafter called, only if he apologised for his pre- 
vious contumacious behaviour. The Court has no power to tell the 
accused, who has a right to be defended by a pleader of his choice, to 


engage another pleader, as the pleader already engaged by him did not ' 


know how to behave in Court.—Printed Judgments of the B. H. C. 


JOTTINGS AND CUTTINGS. 
- We beg to acknowledge with thanks the following publica- 

tions :— 
: The Educational Review for October 1896 (in exchange). 

Green Bag for September and October 1896 (in exchange). 

Allahabad Weekly Notes for. Sept, and Octr. 1896 (in exchange)., 

The Canadian Law Times for September 1896 (ın exchange), 

The Albany Law Journal for September 1896 (in exchange). 

The American Law Review for Sept.—Oct. 1896 (in exchange). 

The Law Digest and Recorder for Sept. and Octr, 1896 (in echange). 
A Frolic of Lord Thurlow.—Returning by way of frolic, very late 

at’ night, on horseback, to Wimbledon, from -Addiscombe, the seat of 


Mr. Jenkinson, near Croydon, where the party had dined, Lord Thur- 
Jow, then Chancellor, Pitt, and Dundas, found the turnpike-gaté -situate 


x 
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between Footing and Streatham, thrown open. Being elevated above 
their usnal prudence and having no servant near them, they passed 
“through “the gate at a brisk pace, without stopping to pay the toll, 
regardless of the remonstrances or threats of the turnpike man,’ who 
running after them whom he thought to belong to some big highway 
men, who recently committed some depredations on that road, dis- 
charged the contents of his blunder buss at their backs. Happily he*did 
. no injury.-—Wraaall’s Memoirs of his own times. 


+ e 


Lord Mansfield’s retirement from the Beneh.—On his Lordship’s 
resignation, the following letter was seit to him, signed by alléhe 
Counsel of the King’s Bench bar, who had practised in tlfat Court dur- 
ing his administration. | 

l “ To the Earl of Mansfield.” 
“My Lorn. ` 


“It was our wish to have waited personally on your Lordship in 
a body, to have taken our public leave of you'on your retiring from the 
office of Chief Justice of England; but judging of your Lordship’s feel- 
ings. by our own and considering, besides, that our numbers might be 
inconvenient, we desire in this manner affectionately to assure your 
Lordship, that we regret with a just sensibility, the loss of a magistrate 
whose conspicuous and exalted talents conferred dignity upon the pro- 
fession, Whose’enlightened and regular administration of justice made 
its duties less difficult and laborious and whose manners rendered him 
pleasant and respectable. 


“But while we lament our loss, we remember with peculiar satis. 
faction, that your Lordship is not cut off from us by the sudden stroke 
of painful distemper, or the more distressing ebb of those extraordinary 
faculties which have so long distinguished you amongst men ; but that 
it has pleased Gop to allow to the evening of an useful and illustrious 
life the purest enjoyments which natare has ever allotted to it, the 
unclouded reflections of a superior and unclouded mind over its varied 
events, and the happy consciousness that it has been faithfully and 
eminently devoted to the highest duties of human society in the most 
distinguished nation upon earth. = ` 


“ May the season of this high satisfaction bear its proportion to the 
lengthened days of your activity and strength,” (Signed), 


The letter, thus signed was transmitted’ to Lord Mansfield by 
Mr. Erskine, at the desire of Mr. Bearcroft, the senior of the King's 
roa i 5 
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Bench bar, and the other subscribers, when His Lordship returned by 
the servant the following answer. 


“ To the Honourable T. Erskine,'Sergeant’s Inn,” 
“Dear Sin, l ae 

“I cannot but be extremely flattered by the letter whioh I this 
moment have the honour to receive. 

“TET have given satisfaction, it is owing to the learning and can-_ 
dur of the bar ; the liberality and integrity of their practice freed the 
judicial investigation of truth and justice from difficulties. The 
‘memory of the assistance I have received from them, and the deep im- 
‘préssion which the extraordinary mark they have now given me of 
their approbation and affection has made on my mind, will be a source 
of perpetual consolation in my declina of life, under the pressure of 
bodily infirmities, which made it my duty to retire. 

I am, 
Dear Sir, 
With gratitude to you and the other gentlemen, 
Your most, 


Affectionate and obliged humble servant, 


“ MANSFIELD,” 


 Cazn-Woon, 18th June, 1788.” 

Lord Ellenborough—When Lord Hilenborough was Attorney- 
General, he was listening with some impatience to the Judgment of a 
learned Judge; afterwards his colleague who said in v. 3 
“ I ruled that, etc., “ You rule,” said the Attorney-General in a tone of - 


suppressed indignation, loud enough to be heard, however, by many of 
his brethren of the bar. You rule! You were never fit to rule any- 








` thing but a copy book. 


„e Da 


Lord Avonmore and Qurran.—Lord Avonmore wasone of the brightest 
ornaments of his country ; to a masculine understanding, immense capa- 
city, great and profound learning, he added a powerful wit and an over- 
‘whelming eloquence. His wit, though not so frequently exercised as 
Mr. Curran’s, was yet a gem by the firat water. A great susceptibility 
in his temperament subjected him to great gusts of impatience. 
Mr. Ourran, with intent’ to cure his friend of this imperfection and also 


oN 
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to relieve himself from its’ effects, coming one e day rather late to dinner, 
to shelter himself from.the storm which he found gathering about him, 
observed ou entering the room that he was delayed by a melancholy 
circumstance which took place in Clarendon Market, thr ough which he 
was passing. It was a butcher and a child, the butcher had a bloody knife. 
Lord Avonmore could not be patient ; his extreme feeling took the 
alarm, ‘ What,’ he exclaimed ‘My Gop,’! has the villain murdered the 
child? Oh! Good Heavens! His feelings so wound up that he by this 
dreadful anticipation had neither eye nor ear. He at length perceived a 
laugh in ‘the room and looking at Mr. Curran; ‘ What’ did you not say 
that the butcher had stabbed the infant to the heart? ‘No, "My Lord 
I said he plunched the bloody blade into the throat gf a pig.’ a 
'O’ Regan’s Memoirs of Ourran, 


X kd 
Poetical Wills—The following Poetical Wills are said to have been 


proved in the Prerogative Court of Canterbury. 


The fifth day of May, 
Being airy and gay, 
And to hyp not inclined, 
But of vigorous mind, 
And my body in health, 
I'll dispose of my wealth, 
And all I’m to leave, 
On this side the grave, 
i f To some one or other, 
` And, I think to my brother, 
Because I foresaw, 
P That my Brother-in-law, 
i If I did not take care, 
Would come in for a share, 
Which I no wise intended, 
_ Pill their manners are mended, 
Ana of that, Gop knows, there’s no sign, 
I do therefore enjoin, 
And do strictly command, 
Of which witness my hand, | ë 
That nought I have got, 
Be brought into hotch-pot ; 
But I give and devise, 
As much as in mo lies, . 
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To the son of my mother, 
My own dear brother, eo 
~ To have and to hold, 
All my silver and gold, 
As the affectionate pledges, - 
Of his brother. 
Jous HEDGES. 
` *,* 


* Sir Thomas More.—When the Counsel of the party pressed him for 
a lqnger day to perform the decree, said, ‘ Take ‘Saint Barnaby’s Day, 
which is the longest day in the year.’ Now Saint Barnaby’s day was 
within a few days following.” f 

Bacon’s Apothegms. 
= < a 
* 

Unprofessional Conduct in Lawyers ;--In a case instituted by the Fair- 
field county bar, to disbar one Taylor for unprofessional conduct, Chief 
Justice Andrews, of the Supreme Court of Errors, in Connecticut, con- 
cludes his judgment as follows: 


a 


” It is not enough for an attorney that he be honest. He must be 
that and more, He must be believed to be honest. It is absolutely 
essential to the usefulness of an attorney that he be entitled to thé cou- 
fidence of the community wherein he practices. If he so conducts his 
profession that he does not deserve that confidence, he is no longer an 
aid to the court, nor a guide to his clients. A lawyer needs, indeed, to 
be learned. It would be well if he could be learned in all the learning . 
of the schools. There is nothing to which the ingenuity of man has been 
turned that may not become the subject of his inquiries. Then, of 
course, he must be especially skilled in the books and the rules of his 
own profession. He must have prudence and tact to use his learning 
and foresight and industry and courage. But all these may exist in a 
moderate degree, and yet he may be a creditable and useful member of 
the profession, so long as the practice is to kim a clean and honest func- 
tion. But possessing all these faculties, if once the practice becomes to 
“him a mere “brawl for hire,” or a system of legal plunder where craft 

<: and not conscience is the rule, and where falsehood and not truth are the 
means by which to gain his ends, then -he forfeits the right to be an 
officer in any court of justice or to be numbered among the members of 
“an honorable profession. —The Albany Law Journal 
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`- The Judiciary—A very excellent address was delivered by Hon. 
J. F. Follett at the recent m: eting of the Ohio State Bar Association 
on the 15th of-this month. ‘Te expressions of the distinguished lawyer 
on the subject of “ The Judicary” are worthy of careful consideration, 
because of their practical valur and because they are gathered from actual 
experience at the bar. 


On the subject of “The Judiciary ” Mr. Follett said: 


“An honest, fearless, aole, patriotic, incorrupt and incorruptible 
judiciary is the best possible-conservator of individua? rights, of public 
order and safety, the surest preserver of the benefits and blessings of 
free institutions and constitctional government, and the most reliable 
protector of the weak and Cefenseless against the aggressions of the 
strong and the encroachment . of the powerful, In the establishment and 
maintenance of such a judiriary, each member of society and every 
class in the community is interested, but none are so deeply interested 
as are the members of the bar. The business of the lawyer; not only com- 
pels him to come into closest ~elations with the judiciary, but all his pro- 
fessional acts are subject to is investigation and scrutiny, In all civilized 
countries, and especially in free governments like ours, the immense 
power necessarily conferred apon the judiciary, as the conservative and 
preservative department of tae government, emphasizes the importance 
of the exercise of the highes- wisdom in the selection of men fitted for 
a trust so sacred. None can realize more perfectly or feel more deeply 
than do members of the bar, the great wrong done to society and to its 
individual members by wrong adjudications, by misconceptions of the 
law and improper applicaticn of legal principles by those who have, 
without proper qualification , been vested with so high, important and 
sacred a trust as that of judge, 


“Ib is natural that we sould feel chagrined and personally humi- 
liated, when we go into cour to present a case which we have carefully 
examined and which we know to be thoroughly on the line of well-settled 
principles of law, and settlel by well considered adjudication, and hear 
from one who has attamed tLe position of judge, but is entirely innocent 
of any knowledge of the lay, and burdened with none of the requisite 
qualifications for that high ofice, that we are mistaken and find ourselves 
unceremoniously turned out of court, carrying with us an overpowering 
sense of weakness and inabil ty to protect the legal rights of our clients, 
or to enforce the legal possililities' of those against whom we have had 
the temerity to institute proweedings in court.—The Albany Law Journal, 


Wo fear such a state of shings is not confined only to Ohio. 
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Telegraph Libels—An interesting case in regard to telegraph libels 
has been decided by the Supreme Court of Minnesota in the case of Peter- 
son v. Western Union Tel. Co., 67 N. W. Rep. 646, It seems’that the 
defendants received a message at its office in New Ulm directed to the 
plaintiff at St. Paul of which the following i is acopy: “Slippery Sam, 
your name is pants. (Signed) Many Republicans.” 


The defendant company forwarded the message to the plaintiff at 
St. Paul and the operator there placed it in a sealed envelope and caused 
it Toe delivered, to the plaintiff, The court holdsthat the message on 
its face was susceptible of a libelous meaning and that the evidence 
was sufficient to justify a finding by the jury that the defendant mali- 
ciously published a libel. The opinion of the court upon this point is as 
follows : 


“The message was on its face, fairly susceptible of a libelous mean- 
ing. The sting is inthe word ‘slippery.’ This word, when used as des- 
criptive of a person, has a well understood meaning. It means when so 
used, that the person to whom it is applied can not be depended ‘on or 
trusted; that he is dishonest, and apt to play one false. (Cent. Dict.) 
Tf such is the meaning of the word as used in this message—and of this 
the jury were the judges—it was clearly libelous, because if a man is 
dishonest, and apt to play one false, he merits the scorn and contempt of 
all honorable men, To falsely publish of a man that he is slippery tends 
to. render him odious and contemptible, Such a publication is a libel. 
(Wilkes v. Shields [Minn, J], 64 N.W. 921). The question whether or not 
the defendant maliciously published the libel is one of some doubt, but 
we are of the opinion that it was a question for the jury, under the evi- 
dence. Technically, the deféndant published the libel when it communi- 
cated it to its operator at St. Paul, but whether such publication was 


wrongful (that is actionable) depends on the further question whether, or 
not ib was privileged, 


The defendant wasa common carrier, and was bound to transmit all 
proper messages delivered to it for that purpose, but it was nob bound to 
send indecent or libelous communications. Whtre a proffered message 
is not mainfestly a libel, or susceptible of a libelous meaning, on its 
face, and is forwarded in good faith by the operator, the defendant can’ 
not be held to have maliciously published a libel, although the message 
subsequently proves to be such in fact. In such a case the operator can 
not wait to consult a lawyer, or forward the message to the principal 
office for instruction. He must decide it promptly, and forward the mes- 
sage without delay, if it is a proper one, and forany honest orror of 
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judgment in the premises the telegraph company cannot be held respon- 
sible. Rut where the message, on its face, is clearly susceptible of a 
„libelous meaning, is not signed by any responsible person, and there is 
no reason to believe that it is a cipher message, and it is forwarded 
under such circumstances as to-warrant the jury in finding that the 
operator, in sending the message, was negligent or wanting in good faith 
in the premises, the company may be held to have maliciously published 
the libel. A publication under such circumstances is not privileged. 
The evidence in this case was such that a finding etther way on the 
question whether the defendant maliciously published this libel would 
not be disturbed by the court”.—The Albany Law Journal, 


EM s 
i * 


“ National Alliance for the Relief of the French Revolution.” :—A very 
remarkable company has been started in France, whose object is to 
increase the population. The organizers are Dr. Jacques Bertillon, Chief 
of the Bureau of Statistics of Paris, M. Charles Richet, Professor of the 
Faculty of Medicine in Paris, and Dr, Juval, a member of the Faculty of 
Medicine. The persons have noticed, with deep regret, that the popula- 
tion of France was not increasing proportionately with that of other 
-countries and now they come forward with what they beliove to be an 
infalliable remedy for this evil, and which is chiefly interesting because 
of the means sought to be employed to bring about the result. 


It seems that one hundred years ago the great country of Europe, 
that is, the great powers, contained 98,000,000 inhabitants, of which 
26,000,000, or 27 per cent., were residents of France. To-day, these ' 
same countries contain 300,000,000 inhabitants of which 38,000,000, or 
only 12 per cent. live in France. Dr. Bertillon claims that these figures 
speak for themselves, and that if the births continue to decrease at the 
same ominous rate, France, formerly one of the most powerful countries 
in Europe, will become one of the weakest. The men interested in this 
matter have formed a Society which is called “The National Alliance 
for the Relief of the Fuench Revolution.” The plans are (1) to try to 
have the laws relating to inheritance greatly modified ; (2) to get taxes 
removed from those families which have more than threo children, and 
(3) to have the laws relating to succession duties reformed. 


Ib is apparent that the public treasury will be seriously affected by 
the removal of taxes in the case of families having more than three 
children; so it is proposed to place a tax of one-fifth of one per cent. on 
those families which are childless, or have only one or two children, 
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There are said to be excellent reasons for these proposed reforms. 
The larger a man’s family is in France, we are told, the more he js taxed, 
both directly or indirectly, the result being that thrifty parents do not 
care to have many children. Moreover, the parent’s property must be 
divided among the children, and if the children are numerous and the 
~ property small, the disastrous results can easily be foreseen. In other 
countries the law of entail is maintained pretty rigidly, and, though its 
operation seems hardly equitable or natural as regards younger children, 
it Cétainly seems to act in some degree as a preventive of depopulation. 


“Remove all burdensome taxes from fruitful families ” say the 
members of the National Alliance, “and let Frenchwomen and Frenchmen 
know that, even from a monetary point of view, it will be fortunate ‘for 
them to have many children. Then, as the national treasury must be 
supported, let us tax those parents who have few or no children. Parents 
who have no children or only one or two children may reasonably be 
required to contribute a goodly quota toward the support of the state, 
whereas itis improper and unjust to expect any support from those 
parents who have to provide for numerous children. Do this, and France 

- will soon become, as she was in the past, one of the greatest powers in 
Europe ; fail to do this and France will soon sink to the level of Denmark, 
Belgium or Holland. 


The members of the Alliance intend to hold several public meetings 
and to publish several pamphlets setting forth their views. They offer 
membership to all who care to assist them, irrespective of creed or poli- 
tical opinions. Many persons throughout France have already announced 

_ their adhesion to the programme of the Alliance, and itis confidently 
expected that in the near future the necessary bills in regard to succes- 
sion duties and the abolition of taxes will he presented to the French 
legislature. What the result will be cannot be foretold, but Dr, Bertillon 
and his colleagues are confident that their appeal to French patriotism 
will not be in vain—The Albany Law Journal, l 


* * 
* 


The Young Lawyer in Cowrt:—There is no profession in which so 
much depends upon making a good impression as in the practice of the 
law. Almost everything depends upon this. It is better to make a good 
impression for one minute than an indifferent one for an hour, and a bad 
impression is most always disastrous, and a good or-bad impression is 
often due to some trivial thing. s 


The first minute that I should have a young lawyer make as to how 
io best make a good impression either on the court or jury is that he 
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must. look to his personal sppearance. An ill-shaven face and an un- 
kempt head of hair never mace a good i impression anywhere expect on 
a foot- ball field, i 


A soiled and urikempt appearance does not tend to make a good 
impression. Personal appeamance, even though it does not attract, 
should never repel. Physical beauty is not necessary to make a good 
impression, The homeliest mən are often the most interesting looking. 
You didn’t make your face, brt you are placed in charge of it, and yon ; 
ought to give it a fair chance. è 


There is no excuse for aopearing disorderly. Very few men can 
look artistically disorderly, end my advice would be that you do aot 
attempt the task of assuming =n artistic air of disorder. Yeu had better 
" stick to the plain rule and believe that “ cleanliness is next to Godliness”. 
even in a lawyer, and that by >leanliness he can probably get nearer to 
Welah Godly than in any other way when pursuing his profession. ` 


“Do not imagine that in ozder to make a good impression you must 
necessarily raise long hair. You may attract attention and curiosity, 
but you can depend upon it ihat if what you do about your personal 
appearance attracts attention, 16 is seldom to your advantage. ` 


I remember `a certain member of the bar who started out to practise’ 
law and raise his hair at the sume time. His hair grew but his practice 
did not, and it was of him thas a certain witty member of the bar said; 
“He's all front door, and when you open the front door yon are right in 
the back yard.” | 


Next I would have you make a minute’of the fact that in order the 
Court may know or that the jury may hear, you may speak so that you 
can be understood by both. I; does not follow that because your voice 
is sufficiently loud so that you can be heard when asking fora sandwich - 
across a lunch counter, that tke Court can understand you. If you have 
a voice that makes one think cf the sign in the street cars, “ Frog in the 
‘throat? 10 C,” either repair that voice or give up the practice of law. 

Be a barber and then you will not have to talk. An otherwise good 
" argument can be very batily spoiled by an improper- delivery. It is not 
necessary that you should have the voice of a Webster, but it is abso- 
lutely necessary that you shotld be able to “speak so that what you say 
can be readily understood. 


Remember that although the Judge is paid by the County to listen 
to lawyers, and that he cannct refuse to listen to you, he is not bound 
for the salary ‘he gets to hear what you say, and if he does not you can 
hardly expect much at his hands, either favourable or unfavourable; 

f 6 
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and in no case can you expect to make a good impression, even if you 
do not make a bad one. 


Your mother may think you have a good voice, and the dear woman 
thinks she is right; but remember that your mother is the poorest 
judge of any of the many good and bad qualities that you have. 

Next, I would have you make a minute of the fact that you had 
better not go to the other extreme and imagine, when you are address- 
ing, sn old settlers’ meeting on the fair grounds. Because your aunt 
that was deaf thought that you had avery fine voice, and therefore, 
ought to be a preacher or a lawyer, so that you might make use of your 
voige, does not make it necessary for you to exercise that voice to the 
fullest extenteon every slight occasion. If yon aro fortunate enough to 
possess a strong, loud voice, you have then the very best material with 
which to provide yourself with the faculty of being always and under 
all circumstances understood, but use your voice with judgment and not 
in such a way as to make an unpleasant impression, Remember that 
sound is not sense. 


We frequently see men that remind us of the story, that was told 
by Abraham Lincoln, of the Steamer on the Ohio River that had a four 
foot boiler and a five foot whistle, and every time they blew the whistle 
. they had to stop the boat. 


One other little minute and I close. When you intend to appear in 
Court, prepare what you intend to speak about, so that it is familiar to 
you. Think about it. It is better to think much and ‘say little than to 
think little and say much. A shot gun makes more noise and covers 
more space in one charge than a rifle, but the shot does not go so far, 
so swift, nor so deep, Although the judge is paid by the day and not 
by the piece, it is not necessary that you should make it your business 
to keep him busy. It is barely possible that he might do some work if 
it’ didn’t take you so long to tell him so little, You might lay yourself 

' open to the charge of having a flint lock brain with a hair trigger 
mouth. Remember, to do all things for a reason, and with reason. Ap- 
pear well, speak plainly and to the point.—Ohiqago Law Journal. — 


3 * 
* 


A peculiar marriage ceremony took place some days ago south of 
Franklin, Ind. Franklin Cordroy and Ada Shoemaker were granted 
license to marry by Clerk Byfield and they applied to Squire Taylor of 
Brown County to tie the knot. The Squire doubted his right to per- 
form a ceremony outside of his own county and was equally sure that 
there would be nothing legal were the young people married outside 
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of the county in which they procured a license. The Squire's fertile 
mind soon solved: the difficulty, however, and a rig was procured. 
Driving to the county line the Squire took his stand in his own county. 
and the couple in Johnson coanty and the ceremony was performed.— 
Chicago Law Journal. 


# F 
+ 


| 


One Lawyer's Way of Advertising :— There are a good many methods 
to gain notriety, but the most original one, among the Bar of an astern 
City is for a man to buy a box at a theatric and send one of his menials 
into a cheaper part of the horse so that the latter can call attention to 
his master’s presence between the acts by saying to the men negt to 
him. “Do you seo that gensleman in the box? Thats Mr. Slickun, 
the celebrated lawyer. Never heard of him ? Why, he’s at the top of 
his profession |” This is not -nfrequently followed by some fat fees.— 


Chicago Law Journal. 


* 


Juries in Wugland :-—Apropos of the agitation of civilians in this 
country that trial by jury is a failure in India and that the law should 
be modified so as to permit the judge to cross examine the jury, the 
following extract from an acccunt of the life of Lord Bramwell one of 
tho most eminent judges who Lave adorned the English Bench in recent 
times will be of interest, 

“ Perhaps no judge was ever more at home with a jury than Baron 
Bramwell: and if the special jery was unusually good one, a trial under 
‘his guidance was all that a lover of justice could desire. He was not 
blind to the faults of juries. ‘If juries had to give the reasons for their 
verdicts? he once said ‘trial by jury would not-last five years. =~ 
Temple Bar. f i 

The career of a successful Lewyer.—The careor of a successful lawyer 
makes people sometimes ask, is the game worth the candle ; isit worth 
the life of incessant toil which success implies, scorning delights and 
living laborious days ?” How many clutch the bauble only to drop into 
their graves ? Even the fruits of success, what are they, itis asked, - 
but Dead Sea apples which turn to dust and ashes in the mouth ? 
‘My dear Oliver,’ said Lord Elion to a friend, leb me warn yon never . 
to be ambitious of the highest honours of the law. Believe me when I 
give you my word that I have not known a single day of full freedom 
from anxiety since I have held the seal. Such counsels or criticisms 
savour too much of the cynic tub, and they are false besides, because 
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they overlook the fact that in law as in other carcers it is not the prize . 
itself, -but the race which is the real reward. 


Just as the falconer takes dolight - 
Not in the quarry, but the flight. 


To men by temperament and talents fitted for the exercise of their 
profession, like the late Lord Bowen or Lord Coleridge or Lord Wens- 
leydale, law answers the definition of happiness given by Aristotle. It 
may be the conveyancer’s secret joy in working out satisfactorily the 
inbeionto limitations of a settlement; it may be the academic lawyer’s 
keen zest in tracing the growth and development of law; it may be 
advocate’s fierce delight of battle with his peers; but whichever it be, 
it iethis energy—the full tide of intellectual life—which is the anyer 8 
true reward. The Law Journal. 

; | LA 

Some Hints on Speaking :—When old Geoge Stephenson, the en- 
gineer, was on one of his visits at Drayton, Sir Robert Peel's place, an 
animated discussion took place between the old engineer and Dr, 
Ruckland on one of his favourite theories as to formation of coal, But* 
the result was ‘that Dr. Buckland, a much greater master of tongue 
fence than Mr. Stephenson, completely silenced him. Next morning be- 
_ fore breakfast, when he was walking in the grounds, Sir William Follett, 

the eminent lawyer, came up and asked him what he was thinking 
about. ‘Why, Sir William, Iam thinking over that argument 1 had 
with Buckland last night. I know I am right, and that if I had only 
the command of words which he has, I would have beaten him.’ ‘Let 
me know all about it,’ said Sir William, ‘and I shall see what I can 
do for you.’ The two sat down in an arbour, and the astute lawyer 
made himself thoroughly acquainted with the points of the case, enter- 
ing into it with all the zeal of an advocate about to plead the dearest 
interests of his client. After he had mastered the subject, Sir William 
rose up, rubbing his hands with glee, and said, ‘Now I am ready for 
him,’ Sir Robert Peel was made acquainted with the plan, and adroitly 
introduced the subject of the controversy after dinner. The result was, 
that in the argument which followed, the man of science was overcome 
by the man of law, and Sir William Follett had at all points the mas- 
tery over Dr. Buckland. ‘What do you say, Mr. Stephenson,’ asked 
Sir Robert, laughing. ‘Why,’ said he,’ I will only say this, that of all 
the powers above and under the earth there seems to me to be no power 
so great as the gift of the gab.’ . 


The ‘ gift.of the gab,’ or the art of speaking, must always have an: 
interest for lawyers as professional advocates. It is not merely for a? 
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knowledge of law that a-client pays his lawyers, He pays him for his 
power of putting his case persuasively, for his courage, bis address, his 
conduct of the case—in a word, for his advocacy. When Stephenson 
called it’ the gift of the gab’ he was using a popular phrase, but one 
which has an element of truth, It isa gift, The orator—the supreme 
orator—is born, not made, Sir John Bright thought, so many others 
have thought; but those who have read the life of Demosthenes, or 
Cicero, ‘or Curran, or Lord Brougham, and noted the infinite pains 
which they bestowed on the cultivation of their natural gifts andthe 
curing of their natural defects, will see that there is as much, if not 
more, in art, than in nature. We all know the stories of Demosthenes 
haranguing the wild sea waves to familiarise himself with the stormy 
Ecclesia, of his putting pebbles in his mouth to cure his stammering ; 
but it is not so well known that his first attempt to speak was a com- 
plete failure, that he shut himself up for tivo or three months together 
in a subterranean chamber in order to practice declamation, that he wrote 
out Thucydides eight times to form his style, tlrat he studied all the best 
rhetorical treatises, that he recited, under the direction of an actor, long 
passages from Sophecles and Euripides, that he ran uphill daily to 
‘strengthen his lungs and his voice. ‘ Sic itur ad astra ! Unquestionably 
all these things, the whole art of rhetoric, is far too much to say that, 
neither in England nor America, are there any orators extant as the 
ancients understood an orator or even as Pitt or Canning or Brougham 
understood the word. The Americans, however, without being orators 
are good speakers, better, ab least, in many points than Englishmen; 
less clumsy, less confused. They may not be superior in invention or 
in diction, but they possess, as their critic Mr. James Bryce admits, 
more fluency, more readiness, more self possession, Any American can 
reel off a creditable, often an eloquent’ speech at a minute’s notice, to 
the astonishment and envy of an Englishman. They have more 
quickness, too, in catching the temper and tendencies of an audience, 
more weight, animation, and grace in delivery, and crowning all this, 
more humour. Any rules for speaking, the result of American exper 
rience, are therefore wedl worthy of consideration. Here are some :— 


l. The speaker must be in earnest. He must have something to 
say, of course; but this is not all, He must have, in Carlyle’s phrase 
a ‘message to deliver ’—must believe or seem to believe every word he 
utters. This is what Aristotle calls the power of convincing, and it is 
as true of the lawyer advocate as of the preacher, the statesman, or the 

‘prophet. The lawyer must believe in his own case, however bad it may 
be. This is where sometimes a good lawer, because he is a good lawyer, 
fails as an adyocate; he cannot argue against his convictions, Rule 2 
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‘is this; Never carry a. scrap of paper before an audience. . Nothing des- 
iroys so much the ‘magnetic contact’ which ought to subsist between 
a speaker and his audience as reading or reference to papers. Spon- 
taneity ‘is the essence of successful speaking. The late Bishop of 
Lichfield’s advice to his curates on preaching was, ‘ Write your sermon, 
read it over three times, throw it in the fire, and preach what you 
remember of it’ avery good recipe for a speech as well as sermon. 
Scarlett, the greatest of verdict winners, never prepared his speeches. 
Hestifought out his ideas and trusted to thé inspiration of the moment ` 
for the language. Had he merely fired off speeches at the 'Jury ho 
would never have got on those good terms with them which led to his 
beizeg called a ‘thirteenth Juryman.’ An eminent Judge told a friend, 
that he once Ist a case on which he felt very sure, though his success- 
ful antogonist was a man not to be compared with him as a lawer. 
When asked the reason, he-said ‘It was very curious; I had all the 
law and all the evidence, but that bellow Hale got so intimate with the 
Jury that he won the case? 


“It is all very well to say this, ‘I never carry a scrap of paper 
before an audience;’ but what is a speaker who has not got a good 
memory to do—a speaker who has not the copiousness and ordered in- 
tellect of a Pitt or Gladstone P A preacher who had relied on his own 
resources in this way ohce got into the pulpit, but when he found him- 
self face to face with his congregation, his ideas vanished,-his mind was 
a blank. He tapped his forehead, but in vain, his ideas would not: 
come. ‘ My friends,’ he said, I pity you; you have lost a fine sermon, 
etc., he descended the pulpit steps. But all have not this equanimity. 
A speech on the other hand, learnt by heart may be a splendid tour de 
force, but as a speech it must be defective. It dazzles, but does not 
persuade. Macaulay’s brilliant and highly finished orations are an 
instance. They fell flat in the House of Commons, as Greville tells us 
when a‘light, dashing and vivacious, imprompta speech was applanded 
to the echo. lf, then, you must have, as most must, some mechanical 
aids, plan out—this is the third rule—a series of a few points as simple 
and orderly as possible using catch words which Will suggest the leading 
thought This method prompts the memory without overburthening it. 
It was Mr. Bright’s method. The fourth rule is, Plan before hand one 
good fact and one good illustr ation or anecdote for each point. This 
brightens a speech, and gives body to it. But the best—laid plans are 
liable to be disconcerted, and we can- sympathise with the dismay of the 
guest of the evening at an American banquet as he heard his chosen ` 
anecdote, retailed one after another by preceeding speakers, _ 


w 
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Rule 5 is, speak in a natural voice, in a conversational way. This 
may. be good advice for an after-dinner speech or the discussion of a bill 
in committee of the house 





rhetorical rhapsodies are then out of 
place——but it cannot be accepted as a general rule for speaking. It 
will never do for the highest efforts. The voice is everything in the 
orator, and to attain elevation in oratory, to touch the deeper springs of 
feeling, the voice must bo nicely modulated ; it must vary, as Aristotle 
points out, with the theme of the speaker; it must rise and fall, sink or 
swell, vibrating in unison with the orator’s moods. , Garrick sttehe 
would give £100 to say ‘Oh!’ as Whitfield did, and one who heard 
Newman preach at Oxford could never forgetthe tone in which he 
uttered the word ‘irreparable.’ The voice is the soul of oratory. *But 
for the genteel comedy of life, a natural voice, an easy “conversational 
tone, is no doubt the best. 


Those rules are good, but they omit one rule which Aristotle places 
in the forefront in speaking. It is to have the good-will of your audi- 
ence. We know the Nisi Prius advocate is accustomed to get this by 
administering judicious flattery to the jury, but this has to be done 
adroitly now, not in the Buzfuz vein, or it only disgusts. A jest is, 
perhaps, the best thing for putting a speaker on good terms with his 
audience. This was Sheridan’s way. He was once asked how it was 
he got on so well in the house. ‘I soon found out,’ he replied, that 
nine out of ten were fools, but all loved a joke, and I determined to give 
them what they liked.’ The consequence was a glow of pleasurable 
anticipation, seldom disappointed, whenever Sheridan rose to speak. 


“A good speech,’ said O’Connell, ‘is a good thing, but the verdict 
is the thing.’ It is well for the forensic orator to remember this. 
Scarlett, perhaps, knew better than anyone, low verdicts are won, and 
Scarlett said, as the result of his experience, that the most useful duty 
of an advocate was examination of witnesses :—T'he Low Journal. 


% 


Justice not only blind, but also deaf,—Lord Westbury, says Sergeant 
Robinson, once remarked to Chief justico Erle, after the latter's 
retirement: “ I wish, Erle, you would sometimes come into the Privy 
Council and relieve me from my onerous duties there, for we can’t get 
on without three and there is no ane else I can apply to.” Erle said, he 
would willingly come, but he was getting a little deaf, and was afraid 
that might interfere with his power of doing full justice. “Not at all, 
my dear fellow,” said Westbury. “Of my two usual colleagues 





is as deaf as a post and hears nothing,—is so stupid that he can under- 


abah 
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stand nothing he hears, and yet we three together make an admirable 
court.—Chicago Law Journal. 


* 

Tipping ye Judge for swearing ye witnesses—It sometimes happens 
in Court that the Clerk may be away from his desk when a witness is 
called, and in such case it is customary for the Judge to administer the 
oath, Of course if it happened too often, the Judge might scold, but 
thepwete willing to accommodate. Judge Hasket makes a practice of 
charging against the clerk a cigar for every oath which he administers. 
—American Law Review. 

° P ## 

Right of Privacy: Surgeon Photographing Patient—Operating upon 
Patient in presence of Medical Students—A novel action at law is pend- 
ingin the Circuit Court of the City of St. Louis, involving a doctrine 
of quite recent origin which passes under the designation of the right of 
privacy. The action is brought by Anita May George, an infant by her 
next friend against Dr. Augustus C. Bernays a very eminent Surgeon 
of the City of St. Louis. The plaintiff, when two years of age, swallowed 
a quantity of concentrated lye by reason of which the oesophogus became ' 
closed, so that for four years, she received her nourishment through 
rectal injections and through a fistula established by .a successful 
operation of gastrostomy. When the child had attained the age of six 
and a half years, Dr. Bernays took her into his charge and succeeded in 
opening the oesophagus and enabling her to take her nourishment in the 
natural way, through a series of surgical operations which must excite 
the admiration of science. The principal operations upon the little 
patient were performed at the Marion-Sims College of Medicine, of 
St. Louis and were witnessed by quite a number of Surgeons and 
Medical Students and also by the mother of the child. A description 
of these operations was published by the defendant, accompanied by a 
photograph of the child stripped to the waist, showing where the various 
incisions in her body had been made, and illustrating the printed des- 
cription given of the operations. We have had the advantage of pe- 
rusing the pamphlet of Dr. Bernays, and it almost challenges belief that . 
human skill could go so far. It is scarcely necessary to say that the 
name of the child was carefully concealed in this pamphlet by the use 
of initials merely, and those moreover, were false initials. In return for 
this remarkable success, the eminent Surgeon experienced the gratitude 
which the benefactors of mankind so often reccive at the hands of those 
whom they have benefitted. The mother of: the child took it into her 
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head to have an action at law brought against Dr. Bernays by the little 
patient seeing through a prochein ami claiming heavy damages on the 
ground that he had violated her right of privacy in two particulars, first, 
in allowing outside parties to witness the surgical operations which he 
performed upon her; second, in publishing in a pamphlet already re- 
ferred to, a description ‘of the operations together with a photograph of 
the patient ; and the petition claims exemplary damages. As the action 
is pending, and as it involves no question of public right, we withhold 
further commentupon it. We assume that, whatever may be the out- 
come of it, it will ultimately be decided either in the Supreme Court of 
Missouri or in St. Louis Court of Appeals. The profession will antici- 
pate the decision with curiosity and interest. The case will be well 
presented by Charles M. Napton forthe plaintiff, and Frank M. Estes 
for the defendant— American Law Review. 


Wa 


Bight to produce a play based upon the facts of a criminal case pen- 
ding its trial. The expression of one’s sentiment through the medium of a 
— play held to be within the constitutional guarantee of right of Free Speech and 
therefore not subject to injunction proceedings.—-A novel and exceedingly 
interesting point was decided by the Supreme Court of the State of 
California on March 24th 1896. It arose in the matter of William R. 
Dailey, à playwright, who applied to the Supreme Court for a writ of 
certiorari, to set aside an order made by Judge Murphy of the Superior 
Court of the city and county of San Francisco, restraining Dailey and 
others from producing a play entitled, “The Crime of the Century,” 
pending the trial of Durrant for the ghastly murder of Blanche Lamont, 
of which he was subsequently convicted. The name of Durrant and 
the crimes with which he was charged are now matter of public know. 
ledge. It may be said however that he was charged with two separate 
murders; one with the murder of Blanche Lamont, and the other with 
that of Minnie Williams. The bodies of both of the victims are 
accidentally found concealed in the Emanuel Baptist Church in San 
Francisco, and everything indicated that they had been strangled to 
death within that sacred edifice. Durrant was tried for the murder of 
Blanche Lamont, The evidence was entirely circumstantial, but the 
chain or incriminating circumstances was so convincingly interwoven 
and pointed so strongly to Durrant as the only culprit, thatthe jury 
found him guilty, after a most sensational trial, on the very first ballot. 
Execution kas been deferred pending the result of an appeal. The play, 
as may well be expected, was of a highly sensational nature, and 
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was of'a character likely to inflame: the public mind, which was 
already strongly prejudiced against the prisoner. This is conclu- 
sively demonstrated that ont of some 1800 citizens summoned as 
jurors, 482 were challenged for cause; a large portion of them having 
fixed opinions of the defendant. Before the production ofthe play, the 
attorneys for Durrant brought the matter of the proposed production 
.to the attention of the Court, and the affidavit of Durrant was presented 
to the offect that the production of the play would deprive him of an 
iMPfrtial trial,.to which he was entitled by the, constitution of the 
United States. Judge Murphy, upon the showing made, entered an order 
enjoining the production of the play during the trial. This order was 
appealed from. Meanwhile the play was stayed and advertised to take 
place at the Alcazar Theatre. At the opening night, it was crowded by 
acurious and motley assemblage. The officers of the law, however, were 
on hand, and when the play was well under way, ascended the stage 
and placed. the entire company under arrest on warrants for contempt 
of court in disobeying’the judge’s order. Punishment was duly inflicted, 
but the parties were released, pending the determination of the Supreme 
Court on the appeal originally taken from the order of injunction. This | 
decision was handed down afew days ago, and holds, substantially, 

that judge M urphy had no power to issue the original order of injunc- 
tion, and that, therefore, the contempt proceedings were null and void. 
In other words the decision declares that the trial judge was too pre- 
vious and should ‘have waited until the piece had been actually pro- 
duced before he had any right to issue an order of injunction. The 
rationale of the decision is, that to produce a play is but one way of 
expressing one’s sentiments on a particular subject, that the right 
of free speech is guaranteed to every one by the constitution, and cannot 
be impaired or arrested by an ‘injunction; but that the individual is 
responsible for his statements afterwards. It must be admitted upon a 
perusal of the opinion, that it is a dignified ‘and forcible indication of 
the fundamental right of free speech. Mr. Justice Garoutte wrote the 
the opinion which was concurred in by Chief Justice Beatty, and the 
rest of the Bench excepting Justices McFarlang and Temple. The por- 
tions of the prevailing opinion of interest are as follows. “The produc- 
tion of a tragedy or comedy upan the theatrical stage is a publication to 
the world by word of mouth of the text of the ‘author, and as to the 
question here presented for our consideration it is immaterial whether 
the words be publicly spoken from the stage or upon the hustings, or 
go to the world through the channels of the printing press. By the 
constitutional provision we are about to work, a citizen may speak, 
write or publish his sentiments with equal freedom and this case now 
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stands before us exactly as though one of the daily journals was threa- 
tening to publish its sentiments pertaining to the conduct of a criminal 
_ trial then pending, and the court where such trial was pending and in 
. progress, believing such publication would interefere with the due 
administration of justice, had issued an order. restraining and prohibit- 
ing the threatened action of the paper. We are entirely clear that the 
court has no jurisdiction to make this order which forms the basis of 
this proceeding, for such order was an .attempted infringement upon 
rights guaranteed to every, citizen by section 9 of article 1 of the con- 
stitution of the state. That section provides; ‘ ever y citizen may freely 
speak, write and publish his sentiment on all subjects, being responsible 
for the abuse of that right, and no law shall be passed to restrain or 
abridge the liberty of speech or of the press.’ _ The wording of this 
section is terse and vigorous end its meaning so plain that construction 
is not needed. The right of the citizen to freely speak, write and 
‘publish his sentiments is unlimited, but he is responsible to the law for 
the abuse of that right. He shall have no censor over him to whom he 
must apply for permission to speak, write or publish, but he shall be 
held accountable to the law for what he speaks, what he writes or what 
he publishes, It is patent that this right to speak, write and publish 
cannot be abused until it is exercised, and before it is exercised there 
can be no responsibility. The purpose of this provision of the constitu. 
tion was the abolishment of censorship, and for courts to act as censors is 
directly violative of that purpose.” The following apt quotation from 
Blackstone is made iù the course of the opinion; “The liberty of the 
press consists in laying no previous restraints upon publications and not 
in freedom from cersure for criminal matter when publisked, Every — 
freeman has an undoubted right to lay what sentiments he pleases, before 
the public; to forbid this is to destroy the freedom of the.press. But if 
he publishes what is improper, mischievous or illegal, he must take the 
` consequences of his own temerity. To subject the press to the restric- 
tive power of a licensor, as was formerly done, before and since the . 
revolution of 1688, is to subject all freedom of sentiment to the prejudice 
of one man, and makes him the’ arbitrary and infalliable gauge of all 
controverted points in learning, religion and government,” The opinion 
concludes as follows; “In effect the order made by the trial courts in 
this case was one commanding the petitioner not to commit a contempt 
of court and such a practice is novelin the extreme. The court had ample 


power to protect itself in the administration of justice after the contempt 
ee A 
2. Daily v. Superior Court, 44 Pac. Rep. 458, 
8.: See 30 American Law Review, p. 29, for a complete reyiew of the trial. ` 
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was committed. As to the offender it could punish him; as to the 
defendant on trial he could be deprived of no rights by any act of this 
petitiouér. If the publication deprived him of a fair and impartial trial, 
a second trial would have beeu awarded him. We conclude that the 
order made by the trial court was an attempted restraint upon the 
right of free speech as guaranteed by the const tution of the State and 
that petitioner's mouth could not be closed in advance for the purpose of 
preventing an utterance of sentiments, however mischievous to the , 
prospective results of such utterance. He had the right of free speech, 
but at all times was responsible to the law for an abuse of that right, 
For the foregoing reasons the order is annulled as being beyond the 
power of the court to make. 


: The Aleansaiting opinion contains a proposition which is well wor thy 
of serious consideration as a limitation of the right of free speech, where 
it affects the rights of a defendant actually on trial for his life or liberty, 
and does interfere with the administration of justice and deprive him of 
a fair and impartial trial. ‘Che opinion being very brief I will quote it, 
in full. “I dissent. All the provisions of -the constitution must be 
construed together and effect given, when possible, to each. The one 
(section 9 of article 1), which provides that every citizen may fairly speak [ 
etc, is to be construed in view of that larga and important part of the 
constitution by which a judicial department of the Government is erected 
and all the usual and necessary powers of courts given to the tribunals 
established under it. One ofthe most essential ofthese powers of a court is to` 
protectitself against unlawful intrusion upon its or derly conduct of business 
and to insure litigantsin a pending proceeding the full and unembarrassed 
administration of justice. In the case at bar, in a court of record estab- 
lished by the constitution, a trial was gravely progressing in which a man’s 
life was at stake and an act was about to be done which, it is admitted, 
would bean interference with the administratior of justice and deprive 


him of a fair and impartial trial. Is it possible that a court is powerless 
to protect a defendant in a case pending before itfrom an act that would 
deprive him of a fair and impartial trail? In my opinion the power 
given by section 9 of Article 1, not to be stopped before hand from speak- 
ing slander and writing libels, does not include the right not to be 
stopped from interfering in a pending proceeding in a Court and pre- 
venting a party thereto from having a fair and impartial trial. The 
right to slander and libel individuals and the right of a Court to prevent 
interference with a course of justice in a pending trial are not inconsistent 
and may both stand together. And I think thet the cases where it has 
heen held that a threatened publication could not be enjoined will be 
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found to be nearly all threatened cases of threatened libels against 
individgals or property, and not cases where there was a threatened 
interference with a pending proceeding in a Court and an attempt to 
deprive a party thereto of a fair and impartial trial. I think the order 
under review should be affirmed.” 


16 must be conceded that a great deal may be said on this question 
proand con. The position assumed in the dessenting opinion suggests 
a limitation of a great right of free speech which does not seem to be 
inconsistent with it. The securing of a fair and*impartial trial is 
equally as important to the Common—Wealth as that of free speech 
especially when the right is exercised in the shape of plays which have 
the effect of prejudicing a man’s guilt in the eyes of the public. No 
other result could flow from the production of “ the Crime of theVentury”’ 
than to still further inflame and prejadice the public mind against the 
prisoner Durrant. It may be retorted that the defendant could have 
obtained a change of venue. But this would have entailed additional 
expense and annoyance. Ifa Court, trying a man for his life has the 
paramount power to secure him a fair and impartial trial,—which, the 
constitution and laws of this country certainly meant to confer—it is 
difficult to see why, in the case referred to, it didnot also have the 
power to make the original order of injunction. It is conceded in the 
prevailing opinion, that the Court, after a contempt had been com- 
mitted, would have jurisdiction to apprehend and punish offenders, If 
that be true it would be seen, at least logically, that the Court should also 
possess the power to prevent the mischief. The proposition may be 
summed up thus:—That the right of free speech should be exercised 
to subserve the ends of justice and not to obstruct or impair it, that it 
should be permissible for one to speak, write or publish his sentiments 
even though a prisoner may be on trial for his life, but that this does 
not comprehend the right, also, to so speak, write, or publish, as to 
` frustrate that constitutional privilege -that one accused of crime should 
have a fair and impartial trial, and it wound seem thata court inherently 
possesses the power to see to it that a defendant on trial should be 
reasonably protected in that right—M. B. W.— American Law Review. 


aoe 
3 


“The Age of Oonsent” is a legal term, meaning the age at which 
a girl may consent to her own ruin. A girl of thirteen years is, by the 
laws of Iowa, New Hampshire and Utah, presumably a woman, and no 
one is answerable for her virtue but herself. The Delaware rape law 
fixed the age of consent at seven years. Next comes North and South 


r 
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Carolina, Alabama, Mississippi and Florida with ten years as the age of 
consent. The twelve year States are Virginia, West Virginia, Kentucky, 
Tennessee, Louisiana and Nevada. The thirteen year States are New 


Hampshire, Iowa and Utah. The fourteen year States are Georgia, . - 


Maine, Vermont, Maryland, -Ohio, Indiana, Illinois, Wisconsin, New 
Mexico and California. Texas is the only fifteen year state. The sixteen 
year States are Massachusetts, Rhode Island, Connecticut, New Jersey, 
Michigan, Minnesota, North Dakota, South Dakota, Moutana, Waching- 
ton,~Ofegon, Arkansas and Pennsylvania, The States that are out of 
the black list, or in other words, have a law putting the age of consent 
at eighteen, are New York, Kansas, Colorado, Arizona, Wyoming, 
Idaht, ‘Webrasks and Missouri. 


Can the State of Illinois afford to leave her law of consent as it is, 
placing at fourteen years the age at which a girl may consent to her 
ruin,—the age at which a man may seduce a girl, provided he wins her 
consent ? Are Wisconsin, Indiana and Illinois satisfied to leave their age 
of consent at fourteen years? Though Illinois cannot reproach any of 
her sister States of the middle—west except Towa they all having done 
better than she, yeb why shouldn’t Michigan, Minnesota, North and 
South Dakota and the States west of us fairly compel, Illinois -by the 
force of example:to raise the age of consent to eighteen? The States 
above name have placed the dividing line at sixteen. New York’s last 
legislature after having placed all specious pleas for poor, weak boys 
and men who may be victimized by fathers and mothers of girls, and 


„after having heard all the miserable pleas of conservatives for compro- 


mise on sixteen years unanimously passed a law raising the age of con- - 


sent to eighteen. Can Illinois afford to do less >—Ohicago Law Journal. 


* * 

x . 
Gets Her Divorce in an Howr:—Mrs. Cadwallader, of Logansport, 
Ind., separated from her husband at 9a' m., 27th ult., filed a bill for 
divorce at 9. 30, and appearance being waived, the divorce was granted 


at 10 o’clock :—Chicago Law Journal. 


ra 
. 


In His power :—A Judge, in sentencing a prisoner, said: “Do you 
know that for these repeated breaches of the law it is within my power 
to sentence you to a term of penal servitude far exceeding your natural- 
life ? ”"—Chicago Law Journal. . 

IA 


A Young Legal Mind.—There is aa boy in Bradford, Pa., who | 


should excel as a cross examiner when he grows up. In the Police Court 
A teas i 
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there, he and others were charged with stone throwing, and lie thus 
cross-examined the police officer : 


“How many windows did you say were broken ?” 
“ Four, ” 

“ And How many stones did you find inside ? ” 
“Three. ” 


“But how you charge five boys with breaking four windows with 
three stones.” S 


The query puzzled the police man and the boys get off :—Oh icago 
Law Journal. T 4 


Wk iá 
a á 


A curious case has just been decided by the Supreme Court of Ohio. 
Jacol Schumucker bought a farm belonging to the estate of a farmer 
named Cadwallader. Schumucker and his hired man, according to the 
testimony of the latter, found two pailfuls of gold and silver money on the 
farm. Schumucker refased to divide with the hired man, who sued for 
ashare. Thus the find came tothe knowledge of the Cadwallader 
heirs, who sued for the whols of it. Tha Supreme Court awards it all to 
Schumucker on the ground that noone proves ‘a better right to it, 
The theory of the decision seems to be that the purchaser of the farm 
bought all there was on it, unless the ownership of anything found 
thereon by some one else could be clearly proved. This shut out the 
hired man, because the farm wasn’t his, and his only claim to owner- 
ship of the treasure was that of a finder. And it shut out the heirs 
because the they could not prove ownership otherwise than as legatees, 
and that, such as it was with respect to the treasure, has been disposed 
of by sale :—Chicago Law Journal. 


* OK 
* 


Contracts :—Accidental destruction of subject matter—Determination 


of loss. 


Chicago Edison § Co., v. Huyett and Smith Manufacturing Com- 
pany.—Where a party having a contract with the owner of a 
building to place a certain plant therein, subjects to another the making 
and putting in place a distinct portion of said plant, to be paid for when 
completely installed, and the building, during the progress of putting 
in said machinery is accidentally destroyed by fire together with all 
such machinery, the sub-contract was executory, and the loss of such 
machinery must be borne by the sub-contractory. 
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Distinction between contracts for work and labour and contracts 
of sale. If the contract be such that when carried out it would result in 
the sale of a chattel the contractor cannot sue for work and labour,— 
Chicago Law Journal. 





REVIEWS. 


A Commentary on the Indian Registration Act by A. Raja- 
gopala Aiyar, B-A. B Ley 

We owe an eae to Mr, A. agen Aiyar for not having 
noticed his book earlier. His book is undoubtedly the best commen- 
tary on the Registration Act, now in the field. He has spared no pains 
to make his book useful to the practitioner. The notes are copious and 
well arranged and give references to all cases decided up to date on the 
law: of Registration, ‘The introduction gives an interesting sketch 
of the history of the law of Registration in England and in India, 
and the appendix contains the earlier Registration Acts and the rules 
framed under the Actin this Presidency. We hope the book will be 
fully appreciated by practitioners and Registration Officers. 





The Indian Penal Code annotated by Bamapada Mukerji, m.a. 
B,L., and Hem Chandra Miira — 


This is a handy'edition of the Penal Code which aims at giving n 
full reference to all the decided cases in this branch of the law. There 
is, however, hardly any arrangement in the notes and it costs no little 
trouble to wade through the cases noted under any particular section, 
before one finds the authority he requires. The handiness of the book 
appears to be its chief, if not, the only raisonne détre. 


The Madras Saw Jonna. 
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SUITS BY BENAMIDARS. 


The recent ruling of-the Allahabad High Court in Nand Kishore 
Lal v. Ahmad Ata, 1895, I.L.R, 18 A., 69, lays down, contrary to 


some of the Calcutta decisions, that a benamidar has a right to sue | 


in his own name on title for the recovery of immoveable property. 
We propose, therefore, to discuss, in this article, the question as to 
the status of the benamidar as a party in the suit. 


Benami transactions have been recognized by the Courts of 
this country for a very long period, and have often come within the 
cognizance, and received the sanction, of the Privy Council itself 
(see Gopeekrist Gossain v. Gungapersaud Gossain, 6 M. I. A., 58). 
The status in law of the parties to such a transaction appears to 
be that the legal title vests in the benamidar (Doe v. Gour Hurry 
Dey, 1778; Morton Dec. 249; Doe d Degumber Dutt v. Cossinauth 
Shaw, 1844, Fulton 452; Gopeekrist v. Gungapersaud, supra; Ram 
Bhurosee Singh v. Bissesser Narain Mahata, 1872, 18 W.R., 454; 
Sitbanath Shaha v. Nobin Chunder Roy, 1879, 5 ©. L. R., 102; Nand 
Kishore v. Ahmad Ata, supra), but the ‘equitable title is, upon the 
analogy of a resulting trust, in the real owner or beneficiary (Maha- 
rani Bussunt Coomaree v. Bullobdel, Fulton, 383; Gopeekrist v. Gun- 
gapersaud, supra). Thus, apart from any particular rule of procedure, 
the benamidar has at law a certain title or interest independent of 
the real owner, though a Court of Equity would regard him as a 
trustee for the real owner, and the question comes to-this—has the 
benamidar, by virtue of his legal status, a title sufficient to maintain 
a suit or other proceeding independently. of the real owner, and if 
not, should the suit be dismissed, or the latter added as a party? 


_ A distinction has been sought to be made between the bena- 
midar’s right of suit with reference to the nature of the action, 
. a 


~ 


406: THE MADRAS LAW JOURNAL. | [vOL. Wi. 


whether real or personal. Thus it is said that in’ the latter class 
of cases the benamidar can sue in his own name, but not in the 
former. It may, however, be questioned whether there is any sufi- 
. cient ground for the distinction. Upon principle the arguments for 
and against the benamidar’s right of suit in respect of immove- 
ables, appear to apply also*in the case of moveables. Then having 
regard to the Codé of Civil Procedure, section 26, upon the 
true construction of which the question of right of suit must be 
ultimately decided, is quite general in its ain 


The. authorities on the right of Penida in personal suits 
are comparatively few. In Doe v. Gour Hurry Dey, 1778, supra, it 
was said that in mere personal demands an action may be brought 
in the name of the benamidar, but even at that time the beneficiary 
< could have recovered on notes not in his own name by proof of 
the benami transaction, and in the later Calcutta decisions the 
benamidar is altogether supplanted by the beneficiary. In Bhoobu- 
nessur Roy v. Juggesuree Chowdhrain, 1874, 22 W. R., 418, it was 
heid to be open to the defendant to plead that the money was not 

_ lent by the plaintiff, but by her husband ; and Judoo Nauth Dey v. 
` Girija Bhoosun Mitter, 1875, 28 W. R., 446, decides that in a suit 
on a bond where the defendant pleads that the bond though exe- 
cuted in the name of the plaintiff was really executed in favor of a 
third party, if it is found that the plaintiff is not the real holder of 
the bond, the suit must be dismissed. 


The decided cases on the title of the benamidar to sue for 
recovery of immoveable property are not in harmony. They appear 
to lay down three propositions : (1) that a benamidar cannot sue on 
title in his own name, and the suit must be dismissed; (2) that a 
benamidar can so sue; (8) that a suit by a benamidar sliould not 
_ be dismissed, but that the real owner should be joined with him as 
„a party, and the suit should then proceed. ‘Phe first view is sup- 

ported by the majority of the Calcutta rulings. As early as 1840, 
Ryan OJ., held that in a benami transaction the person beneficially 
interested should sue in equity, and dismissed a bill in the name of 
the benamidar. Prosunno Roy Chowdhry v. Gooroo Churn Sein, 
1865, 8 W..R., 159, rules that the real owner and not the benamidar 
is the proper person to institute a suit on his own title, but that the 
latter may sue as a‘trustee on behalf of the owner without disclos- 
| i 
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ing the latter’s name, if the defendant does not object to the suit in 
that form. The Court accordingly dismissed the benamidar’s suit 
on his own behalf, the defendants having objected to his title. 
Meheroonissa Bebee v. Hur Churn Bose, 1868, 10 W.R., 220, was the 
case of a claim by a benamidar plaintiff, based upon the fraud of the 
real purchaser, but the right of a: benamidar to maintain a suit at 
all in his own name was denied by the Court on the ground of 
absence of interestin him. Fuzeelun Bibee v. Shaikh Abdool Wahed, 
1868, 10 W. R., 469, was similarly a case of fraudulent pur chase by a. 
pleader from his client benami in the name of his son-in-law who 
sued in his own name, and the Court ordered the dismissal of the 
suit denying the right of the ostensible purchasersto sue. The 
fraud involved in these two cases would alone have been sufficient 
for the dismissal of the suits. In Hart Gobind Adhikari v. Akhhoy 
Kumar Mozumdar, 1889, I. D. R., 16 O., 364, it was laid down in. 
express terms that a benamidar had no right to sue, and that neither 
the disclaimer of the real owner, nor the fact that he was a party 
to the suit were sufficient to enable such plaintiff to maintain a suit, 
when instituted, or to entitle him to have the. real owner added as 
co-plaintiff. Tamaoonnisse v. Woojjulmonee, 1873, 20 W. R., 72, 
was a case not of a benami, but of a pretended sale. The Court, 
howéver, laid it:down broadly that in India suits for the recovery 
of immoveable property must be brought by the real owner and not 
by a person claiming through a transaction which was not areal 
one. Apparently Chuman v. Ramachandra, 1891, I. L. R., 15 M, 
_54, belongs to the same class of cases now under RT but 
it may be explaiħed as having gone ultimately on.the construction 
of the mortgage-deed in question. The second of the views adver- 
ted to above, holds that, as between benamidar and defendants, the 
former has a sufficient title for suit-which the latter cannot with- 
stand, though in a suit between the benamidar and the real owner 
the title of the former would not prevail and that a question between 
benamidars and alleged beneficiaries is not one to be decided in a 
- suit between benamidars and others. In other words that in a suit 
between benamidars and a third party, the legal title, and in one 
between the benamidar and the beneficiary the equitable title, 
obtains. . In the Supreme Court two decisions in favour of this doc- 
trine were passed. Doe v. Gour Hurry Dey, 1778, Morton Dec. 249, 
though sometimes cited for the contrary view, is really in point, It 
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was a suit by the father for ejectment on a bill of sale in the name 
of his son, the benamidar, and the Court dismissed the suif on the 
ground that demise must be laid in the name of the person appear- 
ing on the pottah. The decision in effect seems to be that, in per- 
sonal suits, the benamidar or the real holder may sue, but in the 
case of lands the suit must be in the name of one person only, viz., 
in the pottah name, z.¢., of the benamidar. So in Doe d Degumber 
Dutt va Cossinauth Shaw, 1844, Fulton 452, it was held thatthe per- 
son in whose ‘Hame a benami conveyance stands, can maintain 
ejectment even against the beneficial owner. ‘These two were deci- 
sions at law, while Bussunt Coomaree v. Bullobdel, supra, was a suit 
inequity. Ram Bhurossee Singh v. Bissusser Narain Mahata, 1872, 
184 W. R., 454, though it attempts to distinguish Prosunno Coomar 
y. Gooroo Churn Sein, really breaks in upon the principle involved 
in it by holding that the prima facie title of the benamidar is suffi- 
cient, and cannot be objected to by a defendant. Sreenath Nag va 
Chundernath Ghose, 1872, 17 W. R, 192, is an authority for the 
proposition that in a suit in the name of a benamidar not setting up 
an adverse title to the real owner, the defendant cannot object to the 
form of the suit. It also conflicts with Prosunno Coomar’s case 
where it was said that a benamidar suing as trustee could proceed 
with the suit unless the defendant objected. Maharenee Surno M oyee 
v. Bykunt, 1875, 25 W. R., 17, was a converse case. The benamidar 
was defendant, and the real owner had been added as a party defend- 
ant. The Court held that the plaintifi’s suit being with the benami- 
dar, the real owner had no locus standi, and could not be so added.. 
Finally in Nand Kishore Lal v. Ahmad Ata, I. L. R., 18 A., 69, it was ‘ 
held upon a review of the previous cases, that a benamidar suing for 
recovery of immoveable property on title can sue in his own name, 
notwithstanding the objection of the defendant, and that suit must 
be taken to have been instituted with the consent of the real owner 
upon whom an adverse decision would operate’as res judicata. The 
third view adopts a medium course. It vests some title m the 
benamidar, but regards it as incomplete without that of the real 
owner being joined. Where a suit is brought in the name of the 
benamidar only, the Court ought to direct the beneficial owners to 
be made parties, and should not dismiss the suit (Sita Nath Shaha 
‘y. Nobin Chunder Roy, 1879, 5 C. L; R., 102). So it was held in 
‘Kalee Prosunno Bose v. Dinonath Bose, 1873, 19 W. R., 484, that the 
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real purchaser ought, by a rule of Courts of Equity, to bo made 
a ‘co-plaintiff, ` Although -the Calcutta rulings are not all in 
harmony, the latest decision supports the first of the propositions ; 
while the recent Allahabad case adopts the second. 


The solution of the question as to the titles of the benamidar 
and the real owner, respectively, to maintain a suit, whether for 
immoveables or upon bonds, must be decided according to thejuter- - 
pretation of S. 26 of the Civil Procedure Code, ‘construed with 
reference to the nature and legal effect of benami transactions. 
“All persons may be joined as plaintiffs in whom the right to any 


relief claimed is alleged tó exist, whether jointly, severally, or in - - 


the alternative, in respect of the same cause of action.” The facts 
that in a benami transaction, the dealings are ostensibly between 
the benamidar and the defendant, and that the legal right is vested 
in the former, appear to be sufficient to make him a person “in 
whom the right to any relief claimed is alleged to exist.” But the 
real owner, by virtue of his equitable interest, is also such a person. 
Reading the section, therefore, to mean that all persons, in whom 
the right to any relief claimed is alleged to exist, should be made 
co-plaintiffs, it would seem. to follow that, in the case of benami 
suits, the persons having the legal and equitable rights respectively 
should both be made party plaintiffs; and thence if a suit has been | 
instituted by the benamidar alone, and the defendant objects, the 
Court ought to add the beneficiary as a plaintiff, as in the case of- 
other suits defective for nonjoinder of parties, and should not dis- 
miss the suit altogether. In Prosunno Coomar Roy v. Gooreo Churn 
Sein, supra, it was said that if the benamidar’s right of suit in his 
own name and on his own account, were conceded, the defendant 
might be injured at every step of the trial, ¢.g., in the matters of 
verification of plaint, execution proceedings, summoning of the 
beneficiary as a witness, and also upon the point of res judicata. 
This last difficulty may, however, be obviated without denying 
the benamidav’s right of suit by holding that a suit by him 
must be taken to have been instituted with the consent of the 
beneficiary, and that a decree passed in the suit would, therefore, 
operate as res judicata in respect of a claim afterwards put forward by 
him (Gopi Nath Chobey v. Bhugwat Pershad, 1884, I. L.R., 10 C., 
697, Shangara v. Krishnan, 1891, I, L. R., 15 M., 267; Nand 
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Kishore Lal v. Ahmad Ata, supra) ; but all of them would be met by 

‘the addition of the beneficiary as a co-plaintiff, To permit the bene- 

ficiary alone to institute a benami suit would be to spring upon the. 
defendant a party with whom there was no privity in the transaction, 

and of whose very existence he may not have been aware at 

the time of his dealings with the benamidar. Further this title of the 

- beneficiary to maintain the suit would arise from a secret arrange- 

ment between him and the name-lender to which the deféndant was 

` not a party. There would be two transactions, one between the 

real and the ostensible party, and the other between the latter and 

thadefendant, but the suit in question would be between parties of 

. two separatestransactions unconnected with each other. The pre- 

sence of the benamidar as co-plaintiff would be necessary to prevent 

‘ injustice to the defendant, which would result in most cases by 

having an unknown person thrust upon him as a plaintiff. In cases , 
where the defendant was aware of the nature of the transaction, he 
would, no doubt, have no sufficient ground for complaint, but it 
would be extremely hard for him, if the real party was undisclosed . 
at the time of the transaction, unless the actual party be also brought 
on the record as a plaintiff. All questions relating to the benami 
nature of the transaction could the more effectually be disposed of, 
if the benamidar were also a party with the beneficiary. This rule 
of adding the beneficiary in a suit by the beriamidar, and the bena- 
midair in a suit by the beneficiary, seems to be calculated to ensure 
the greatest justice to all the parties in the suit. 


These remarks apply equally when the benamidar ‘is a defend- 
ant. 6. 28 of the Code as to thè description of persons who should 
be joined as defendants is identical with S. 26 as to the persons who 
should be, joined as plaintiffs. In a suit against the benamidar or 
against the beneficiary, the other should sialan be added. 


: Tf the locus standi of the real and ostensible parties as plaintiffs 
and defendants, is to be decided under Ss. 26 and 28 of the Civil 
Procedure Code, it would make no difference in this respect, whether 
the suit was on a bond or for the recovery of immoveable property, 
as these sections appear to apply to both descriptions of suits. The 
recent Calcutta cases on bonami bonds (Bhoobunessur Roy v. Jugges- 
suree, 1874, 22 W.R, 418, and Judoo Nauth Dey v. Girija Bhoosun, 


r 
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1875, 23 W. R., 446) do indeed lay down the same rule as the oaeés 
on immoyeable property reported in 3 W. R., 759, and I.L.R., 16 
C., 364,-supra. i 


The question of the locus standi of thebenamidar and beneficiary 
in éxecution proceedings depends upon the construction of the word 
“transferee” in S. 282 of the Code. If the view that the real and 
not the ostensible purchaser is the proper party to institute a ‘suit, 

disregarding the title of the latter altogether, is adopted and 
applied to execution proceedings, it will follow that the real decree- 
holder is to be treated as the “transferee.” So if either, of 
the other two views be accepted, the ostensible decrge-holder, or 
both the real and ostensible decree-holders, respectively, will fall 
within the meaning of the term. The Calcutta Courts have in three 
cases ruled that in a benami transfer the benamidar is not the 
“ transferee,” and has no locus standi under S. 232 (Abdul Kureem 
v..Chukhun, 1879, 5 C.L.R., 253; Denonath Chuckerbutty v. Lallit 
_-Coomar Gangopadhya, 1882, I.L.R., 9 C., 683; Gour Sundar 
Lahiry v. Hem Chunder Chowdhury; 1839, I.L.R., 16 C., 355) 
contrary to two earlier decisions: Purna Chandra Roy v. Abhaya 
Chandra Roy, 1870, 4 B.L.R., ap. 40; Nadir Hussein v: Pearoo, 1873, 
14 B.L.R., 425. The logical result of the Allahabad case, 
Nund Kishore Lal v. Ahmad Ata, 1895, I.L.R., 18 A., 69, will, 
however, be the admission of the title of the benamidar alone to 
apply for execution under S. 232 asa “transferee.” The term 
“ transferee” as it stands seems applicable to the legal as well as 
the equitable transferee. Surely it is no straining of language to 
hold.that a person who in law is the assignee of a decree is a 
“transferee.” His title may in equity be that of a trustee, but 
that would be only a ground to the transferee in equity as a party. 
The reasons for joining the legal and equitable titles in the case of 
~ plaintiffs or defendants hold, mutatis mutandis, in the case of 
applicants, for execution of a decree. 


Having regard to the conflict of views as to-the status of a 
benamidar as a party to the suit or other proceeding, it cannot be 
said that the law is in a satisfactory state. A full bench ruling in 
which all the different authorities are reviewed and a conclusive 
decision arrived at upon the question has now become a very 


a 
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desirable matter, in view of the latest decision on the subject iw 
the Allahabad High Court,* 


E. H. MONNIER. eS 


SUCCESSION TO NON-TECHNICAL STRIDHANAM 
UNDER THE MAYUKHA. 


The subject of succession to Stridhanam is one of the most diff- 
cult iù Hindu Law. From a few texts of the old Smriti writers 
various commentators have drawn up different schemes of inheri- 
tance, and even the commentators are not often clear. In the first 

-place in the yery definition of Stridhanam there is a marked differ- 
ence.between the two leading schools of law, viz., the Bengal School 
and the Mitakshara School. The former confines Stridhanam to cor- 
tain specified classes of property, such as those enumerated in the 
well-known verse of Manu, “ what was given before the nuptial fire 
Adhyagni, what was given on the bridal procession, what was giyen 
in token of love (dattam pritikarmani), and what was received frons. | 
a brother, mother or a father, are considered the six-fold property. 
of a married woman” (Manu, S. 194). On the other hand the author 
of the Mitakshara gives an etymological meaning to the word Séri- 
dhanam, and includes in it all property owned by a woman inter- 
preting Manu’s toxt as being not exhaustive, but only as indicative, 
òn the text of Yagnavalkya, “ what was given by the father, the 
mother, the husband, or a brother, or received at the nuptial fire, 
or presented on her supersession, and the like, is denominated 
woman’s property.” In Madras the definition of the Mitakshara is 
accepted but with this difference ; that from the class of Stridhanam 
is excluded property inherited (either from a male or a female). ~ 





* The conflict and confusion in the decisions is, in our opinion, | 
due to the failure to apprehend the exact legal position of a benamidar. 
If the benamidar be the owner of the- legal estate, there can be no 
question as to his right to sue without makittg the beneficial owner a 
party, But, we think, there is no warrant for the supposition that a 
benamidar is 8 trustee. He is a mere name-lender having no interest 
in the property’ and is, therefore, not entitled to sue. We think, Mr. 
Monnier has fallen into the same mistake in regarding the benamidar 
as thé owner of the legal estate and the real owner of the beneficial 
interest. If this view be correct, it-follows that as a trustee may sue 
strangers without making the beneficiaries oe in respect. of. the 
trust estate, the benamidar also may. Ep. 
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In the Presidency of Bombay, the Mitakshara definition of 
8 tridhanam is everywhere accepted. The author of the Mayukha, 
no doubt, divides Stridhanam into two varieties, technical or Pari- 
bhashita and non-technical or Aparibhashika, the. Paribhashika 
Stridhanam being such as are specifically enumerated in the Smriti 
verses, while all other property owned by a woman is classed as 
Apin ibhashika ; but both are 9 tridhanam, 


The Mitakshara lays down an uniform course of succession - 
for all Stridhanam (except Sulka) and wherever the Mitakshara is of 
paramount authority, this rule of succession is followed in the Pre- 
sidency of Bombay, The Mayukha, which is the second great 
authority in the Presidency of Bombay and which is of paramount 
authority in some places (as in Guzerat, aid the island of Bombay), 
divides Stridhanam as we have seen into the two primary classes of 
technical and non-technical for purposes of succession. As far as 
technical Stridhanam is concerned, the course of succession under 

. the Mayukha is almost the same as under the Mitakshara ; there are 
some minor variations, and wherever such variationsoccur, Nilakanta 
points them out and says he differs from the Mitakshara in those 
particulars ; and it may alsobe stated that wherever the Mayukha 
is silent, it may be taken to agree with the Mitakshara. ‘Under the 
Mayukha, succession to non-technical Stridhanam differs from suc- 
cession to technical Stridhanain, while this difference is not to be 
found in the Mitakshara. All that is said in the Mayuwkha 
about this subject is to be found in an obscure text, which. 
is as follows: “ As for the text of Yajndvalkya (Ch. II, v. 117), 

«€ Let sons divide equally both the effects and the debts after’ 
[the demise of] their parents,” it relates to what is acquired by 
inheritance [or] spinning and the like excepting the technical 
Stridhanam. Therefore [even] if there be daughters, the sons 
or other [heirs alone] Putradayah eva succeed to their “mother’s 
property save the techifical Stridhana” (Mandalik, p. 97). Differ- 
ent interpretations have been suggested for this passage, but before 
we proceed to’ discuss them, it may be well to see. wherefrom the 
author of the Mayukha drew his distinction between technical and 
non-technical Stridhanam. The distinction, we shall find, arises 
from the different constructions put upon a verse of Yajnavalkya by 
the Mitakshara and the Mayukha. The text of Yajnavalkya is the 
well-known text:—‘ After the death of the parents, the sons 

se _ 
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should ‘divide equally their wealth and debt. The daughters share 
the residue of their mother’s property after (payment of her) 
debts, and the issue, Thadanvaya, succeed in their default ” ( Yajna, 
Ch. II, v. 117). This is the first af the slokas which prescribe 
the course of succession in Yajnavalkya. Vijnaneswara confines 
the first half of the couplet to male’ inheritance and interprets 
it thus. The sons are to divide the father’s wealth after his 
death, as also that portion of the mother’s wealth which: is 
equal to or lass than the amount of the debts of the mother. 
Practically the sons do not get anything of the mother’s property. 
The latter half of the couplet is restricted to Stridhanam and Vij- 
naneswara interprets it by saying that the daughters are the heirs to 
the mother’s property, and in default of ‘ daughters’ the male issue 
of the mother, referring the word Thad in Thadanvaya ia issue) 
to the mother." 


“When he comes to comment on sloka 145 of Yajnavalkya, 
which lays down the succession to Siridhanam, he says Duhitrinam 
(daughters) in that verse means ‘ grand-daughters,’ the daughters 
having already been provided for in a previous verse of Yajna- 
valkya (referring to the 2nd half of the couplet above said). 
Thus, according to the author of the Mitakshara the latter halves 
of verses 117 and 145 complete the course of succession to Stridha- 
nam property. The latter half of v. 117 lays down that daughters, 
including daughter’s daughters and daughter’s sons succeed to a 
woman’s property ; in default, the sons, meaning (sons and grand- 
sons). Verse 145 says to a childless woman, as where she has no 
daughter, nor daughter’s daughter, nor daughter’s son, nor son, 
nor son’s son, the husband and his kinsmen, or the parents and 
their kinsmen, succeed according as the marriage is in one of the 
approved, or unapproved forms. Likewise, the 1st half of the 
couplet 117 with verses 185 and 136, completes the course of suc- 
cession to the property of a male; the word Aputrasya (having no 
son) referring back to verse 117 as the word Aprajah (childless) in 
v. 145 refers back to the same verse. Thus, according to Vijnan- 


# The property of a childless woman married in the Brahma or any 
other (of the four approved forms.of) marriage, goes to her husband ; 
in the remaining (four forms of marriage) it goes to. her-parents. But 
if. she leave issue, it. will go to her daughters: Verse 145. 

A. 3 a 
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eswara there are only two courses of succession prescribed,’one for 
the property of a male and the other for the property of a female, 
taking Stridhanam in an etymological sense. 


On the other hand, Nilakanta restricts the latter half of the 
couplet (Yaj. Ch. II, v. 117) “Daughters share the residue,” &e., as , 
tracing succession to technical Siridhanam agreeing with the 
Mitakshara to this extent; but giving to the word Thadarvayca, 
therein, the meaning of ‘ daughter’s issue’ and not mother’s issue, 
in conformity with a text of Narada (Mandlik, p. 96, 1. 88). The 
1st half of the couplet is not restricted by Nilakantq to. male in- 
heritance, as is done by Vijnaneswara; but he says that refers to 
non-technical Stridhanam. (Mandlik p. 97, 1. 28). The first half 
of the couplet is also the Ist verse which lays down succession to 
the property of a male. Here in fact is the starting point for the 
distinction between technical and non-technical Stridhanam as pro- 
pounded by Nilakanta, and it furnishes us with a clue to his scheme 
of succession to non-technical Siridhanam. 


Now coming back to the text of the Mayukha above quoted, 
as to succession to non-technical Stridhanam, we find that three 
different interpretations of the text have been suggested :— 


(1) The authors of West and Buhler’s Digest say, “ Tnherited _ 
property, Nilakanta says, though itis Str idhanam, not being one of 
those kinds of Stridhanam for which express texts prescribe excep- 
tional modes of descent, goes on the woman’s death to her sons, and 
the rest as if she were a male, and this too notwithstanding her having 
left daughters (Vyavahara Mayukha, Ch. IV, Sec. X, p. 26). The 
passage which sets forth this doctrine being somewhat obscure in 
Mr. Borrodatle’s translation, it may be as well to say that its true 
purport is this, “It is clear that although there be daughters, the 
sons or other heirs still succeed to the mother’s estate so far as it is 
distinct from the part already described, as subject to peculiar devo- 
lution under texts applicable to particular species of Stridhanam.” 
Vijtarangam v. Lakshman, 8 B. H.C. R. (O. J.) at p. 260. This 
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interpretation of the passage authoritatively laid down by Justice 
West in the leading case of Vijtarangam v. Lakshman has been 
followed in a series of cases in Bombay till the year 1892. (See 
Dalput v. Bhagwan, I. L. R., 9 B. , p- 801; Bhagirthi Bai v. Kah- 
nuji Rao, IL. L.R., 11 B., p. 285 at p. 310 ; Bai Narmada v. Bhagwan- 
trai, I. L. R., 12 B., p. 505; Janki Bai v. Sundra, 14 B., p.-612 at 
p. 618.) 


(2) In the year 1892 the case of Manilal Rewadat v. Bai Rewa 
(I. L. R., 17 Bi, p. 758) was decided, and in it Mr. Justice Telang in 
` an elaborate judgment disapproved of tho interpretation of Justice 
Wesi, and himself suggested another interpretation which is this: 
t In the pas@age under consideration, what Nilakanta intends to lay 
down is that as regards property which does not class us woman’s ~ 
property in the technical sense, the ‘sons and the rest: take prece- 
dence ever the daughters and the rest? The heirs to Stridhanam 
proper and improper are identical save that as between male and 
female offspring the latter have a preferential right as regards 
Stridhanam proper while the former have a similar right to 
Stridhanam improper” at p. 768. See p. 88, P. J. 93, and p. 496, 
P. J. 96, of the Bombay High Court. 

(3) A. third interpretation was suggested by Mr. Mayne in the 

, previous editions of his work: “ The meaning of this appears to me ` 
to be that the mother’s estate does not descend according to the rules 
applicable to Stridhanam ; but is taken by such heirs being sons or 
otherwise as would have taken it, if the accident of its falling to a 
woman had never òccurred, Where, therefore, the property had come 
to the mother from a male it would return to the heirs of that male.” 
This view is not put forward even by Mr. Mayne with any con- 
fidence in his last edition. He merely says such an interpretation is 
possible (see Mayne, p. 774, 5th Ed). Furtheras Telang, J., observes 
the doctrine of reverter is a doctrine of Jimutavahana and is not to 
be found either in the Mitakshara or the M ayukha. We shall also see 
that the author cf the Mayukha disagreeing with both Jimutavahana 
and Vijnaneswara takes a middle course with regard to succession 
to non-technical Siridhanam which seems to be a compromise 


between the two. 
14 


o 
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A fourth interpretation was T by a very learned one 
in the course of an argument, wiz., that in tracing succession to an , 
estate which has come to a female from a male, as e.g. from father 
to daughter, the sons (of that daughter) and the rest succeed even 
though there be daughters (of that daughter) ; the daughters’ son 
and the rest (meaning the rest of the compact series of heirs after 
daughter’s son) succeed while daughter’s daughter is excluded. Ib 
will be seen that the succession of a daughter tora father presup- 
poses the non-existence of sons (including grandsons and great- - 
grandsons) and wife. The daughter succeeds, and after her actord- 
ing to the above interpretation, ‘daughter’s-son’ afid the rest of 
the series of heirs, This, it will be seen, is very nearly the same as 
Mr. Mayne’s interpretation; though stated in this form it does not 
introduce the doctrine of reverting and is also not open to some of 
the objections of Mr. Justice Telang., Bui one great difficulty in ac- 
cepting this interpretation is that we have to begin a series of heirs 
from a middle term and that (daughter’s son) middle term not 
expressly stated in the verses in which the compact series of heirs 
is enumerated. ‘Further, this gives a reasonable interpretation 
only in cases of property inherited by a daughter from her father, 
while non-technical Stridhanam includes property acquired by a: 
woman by spinning and the like, 


It only, therefore, remains to see ee the ihc etation of 
Mr. Justice West-as expounded in Vijiarangam v. Lakshman is 


correct or that of Mr. Justice Telang as expounded in M anilal v, Bai . ` 


Rewa. We may, however, state that whichever interpretation is 
adopted there are difficulties in both, and we shall have to accept 
that which presents the least difficulty. 


sais: to:Mr. Justice West’s interpretation the words Putra- 
dayah, “sons and the*rest,? in p. 26, refers to the whole series of 
compact heirs beginning with the verse ““ Let sons divide,” &c., and 
including the whole lot of heirs to a male as enumerated i in verges 
135 and 186 of Yajnavalkya ; thus completing the whole course of 
succession to non-technical Stridhanam in that single placitum 26; 
according to Mr. Justice Telang, the words “sons and the rest” 
mean only sons, grandsons and gieat-grandsons, and as to tho 
further course of succession to non-technical Sirjdhanam there is 
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no definite pravision in the Mayukha, and, therefore, we must look 
for it in the course of succession laid down for an allied kind of 
property, viz. = technical Stridhanam, and not look for it in the 
_ course of succession laid down for a different kind of property, ĉe., 
property by a male.* 





_ * For understanding the arguments which follow, the following 
placita of the Mayukha will have to be borne in mind :— 


Pl, 20, In default of daughters, the issue-of those daughters ` 


succeeds. According to Narada who says, “The deuehicts [take the 
wealth] of the mother, failing the daughters, their issue,” a distribution 
among daughters by different mothers, . . . is made by analogy of the 
rule... 2, 


Pl. 22, As for the text of AN (Ch. If, V 117) [which 
says). “The daughters share the residue of the mother’s property after 
[the payment of her] debts‘and their issue succeeds in their default.” 
Some say that the term ‘ Tadanvdya’ is even there indicative of the off- 
spring of daughters; others [however referring to the Mitakshara] say 
that in default of daughters, the sons alone should take, sine the word 
‘tat’ in the text of Narada above (cited), points to the mother alone, . . 
According to Sampradaytkas, the sons alone should take the mother’s 

“property when it is equal to something less than the (amount of the) debt, 


Pl. 23. In default of the daughters and the rest, the sons, grandsons 
and the rest should succeed, because says Katya: ee — But on failure 
of daughters the inheritance belongs to the sons,” : 


Pl, 24. This right [of inheritance] of daughters and the rest in the 
mother’s property exists only in [respect of] the Adhy yagni, Adhy yavahanika 
and others aforesaid [kinds of the] technical Stridhanam ; for if it related 
to all wealth in which their mother had property, the technical term 
(viz., Stridhanam) would be nunnery: 


Pl, 26, As for the text of Yajnavalh ya (Ch. TI, v: 117): Let sons 
divide'egually both the effects and the debts after*[the demise of] their 


parents. It relates to what is acquired by inheritance [or] spinning and — 


the like excepting the technical Stridhanam. Therefore [even] if there 
be daughters the sons or other [heirs] alone succeed ‘to theiv. mother’s 
-property save the technical Stridhanam. 


Pl, 27. As regards sticcession to the technical Sistranda in default 


of both-kinds of issue, Yajnavalkya states a distinction [Gh. II, v, 144) : 
“ Her heirs may take it if she die without issue,” 
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For a proper: appreciation’ of the arguments. used on-either 
side, it will. be well to corisider the orderin which the subject is 
treated’in-the Mayukha. It will.be 'fonnd that the order. followed 


_ is the same as the order in the Yajnavalkya Smriti ; and as a mat- 


ter of fact the Mayukha appears in this place to be more or less a 
commentary on the verses of Yajnavalkya. Thus verse 117, Ch. II 
of Yajnavalkya, (frequently referred to above) is the lst verse 
which lays down the order of succession. Verses 118 to 121 lay down 
the kinds of property which could be divided among.sons.- Verses 
122 .to.124 state some distinction with respect to such division. 
Verses 125 to 184 deseribe the various kinds of sons and pregpribe 


: the shares of each class of them. Immedietely.aftersthis, come the 


° 


two verses 185 and 1386, which prescribe the devolution of the 
estate of a person who has departed for heaven leaving no putra, 
(Aputrasya), thus referring back to verse-117. -After this come 
verses 187, 188 and 139-which prescribe the-rules-of succession in 
some. particular cases. Verses. 140.to. 142 relate to the rules for 
exclusion from inheritance and.its consequences. Then, in verse 143. 
Séridhanam-is. defined, and in verses 144 and 145. are laid down the 
rules for the devolution of ‘ Sétridhanam? The above verses are in the 
same section in Yajnavdlkya headed “ partition of heritage.” Now 
turning to Chapter IV, ‘ Mayukha,’ we find the order of the subject 
is quite the same.as in Yajnavalkya; and in the same chapter in 
Sections IV and XI the above verses of Yi ajnavalkya are discussed 
and. rules of succession laid down to: different kinds of property. 
Section X relates to Stridhanam. Confining our attention to Sec- 
tion X, we find that ‘Stridhanam’ is defined and the extent of a 
woman's dominion or control: over different kinds of Stridhanam 
laid down in placita 1 to 12; and in: placita 18 to 84 are laid down 
the rules of succession to ‘ Stridhanam. A rather detailed analysis 
of these placita becomes necessary for-a proper understanding of 
Pl. 26, which has given rise to the various interpretations stated 


above. _ : : 

Nilakanta,.as already stated, divides Stridhanam into two pri- 
mary Classes of technical (or Paribhashika) and..non-technical (or 
Aparibhashika, Stridhanam). ‘Technical Stridhanam, again, he 
divides into 5 classes for purposes of succession, viz., (1) Anva- 


- dheya; (2) Yautaka, Sulka ; (8) other descriptions of technical Stri- 


dhanam ; (4) Bandhudatta ; (5) In Pl. 18 to 16 is laid down the order 
a 
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of succession to ‘ Anvadheya. ` In Pl.-17 is laid down the order of 
succession to ‘ Yautaka? In Pl. 18and 19 is laid down the order of` 
succession to all other kinds of technical .Stridhanam ` except 
Anvadheya and Yautaka. 


In Pl. 20 to 22 is laid down the order of succession to all kinds 
of technical Stridhanam in the absence of daughters and these 
placita lay down that in the absence of daughters, the issue of those 
daughters succeed, t.e., daughter’s daughter and daughter’s son. 


Pl. 23 lays down the order of succession to all kinds of techni- 


cal Sieidhanam in the absence of daughters and their issue: stopping ` 


here the author says in Pl. 24 and 25 that the order of succession 
which he has laid down in the preceding placita (18 to 23) only 
applies to technical Stridhanam and immediately after comes Pl. 26 
jn which is laid down the order of succession to non-technical Stri- ` 
dhanam. Then in the next placitum (27) Nilakanta says :—“ As to 
the farther succession to technical Siridhanam in default of both - 
kinds of issue, Yajnavalkya states a distinction,” &c., thus continu- 
ing the break in the course of succession to sad Stridhanam 
from Pl. 23: In Pl. 28 to 30 is traced the further succession to 
- technical Stridhanam and the word kinsman explained. Pl, 81 and 
32 and 33 lay down a special rule of succession to Bandhudatia and 
Sulka respectively, and this closes the section on Stridhanam. 


From the analysis above set out, it is clear that Nilakanfa, - 
“has said all that he had to say as to the course of succession 
to non-technical Stridhanam in a parenthetical way in Pl. 26, and if 
so, we might fairly look to that placitum alone for the whole course _ 
of succession as is done by Justice West. 


Two objections are taken to the interpretation of Mr. Justice 
West by Telang, J. One is the difficulty in working out the rule. He 
says “It is obvious at the very outset we are encountered by a diffi- 
culty. The list of heirs referred to for the purposes of the rule com- 
prises a widow ; when, therefore, the rule is to be applied to a female 
propositus, a modification of this becomes absolutely essential and 
the suggestion then has to be made that that word should be taken to 
signify the analogous relationship and must be held to mean a hus- 
band. This, we confess, appears to us to be a great difficulty, and ` 
we are unable to recall any similar case of the usé in our books ofa - 
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class name with the word ‘ Adi,-&c.’ where any similar modification 
ts found to be necessary.” This difficulty, however, is easily got 
rid of by the simple elimination of such of the heirs in the list as 
could not be heirs to a female. The rule can be made applicable 
only as far as is possible to apply to a female propositus. It is said, 
the list comprises a ‘ widow.’ Take the case of a person dying un- 
married. Is any substitution found necessary ? We simply pass on 
to the next in order. The rule ought to be the same in both, cases, 
whether a particular heir could exist but does not éxist, and where 
an heir could not exist. Mr. Justice West apparently does not think 
any such substitution to be necessary ; on the other hand, in hisenu- 
meration of the heirs to non-technical Stridhanam he waves, out the 
husband altogether (see Vijiarangam v. Lakshman, 8 B. H. C. R., 
p. 260). The only author who suggests such a substitution is Dr. 
Ranerji in his lectures on Marriage and Stridhanam. But it appears 
there as a casual statement in the course of his lectures and not as a 
considered opinion of the learned author. And looking at the matter 
on principle, there is no hardship in excluding the husband alto- 
gether from succession to this species of property, 7.e., property 
inherited by a woman and property earned by her by spinning or 
the like. The latter class, viz., property’ earned by a woman by 
spinning or the like is likely to be only a very small fraction and of 
inconsiderable value. By far the largest is likely to be property 
` Inherited by a female.. ‘If such property is inherited from her hus- 
- band’s family she succeeds to it as a gotrajasapinda, and such pro~ 
perty on her death would revert to the husband’s family and to the 
heirs of the last male holder. Then the only other class to which 
this special rule of inheritance applies is property which is inherited . 
by a female from her parents’ family; and it is no hardship if the 
husband does not succeed at all to this class of property, while it 
is only just that the property should go back to the family-from | 
which it was got. Ar it is this result which is worked out by the 
rule as interpreted by Mr. Justice West, viz., that the heirs to non- 
technical Stridhanam are the same as to the property of a male except 
that we should eliminate such of them as cannot be possible heirs 
to a female, (¢.g.,) the husband, fellow student, &e. 
The other difficulty suggested by Mr. Justice Telang though he 
admits -it to be a slight difficulty is that Nilakanta nowhere 


enumerates the ““ compact series ” of heirs as one whole. He says ;— 
7 3 
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“The lineal descendants who come at the head ‘of that line of 
succession are dealt with separately and by themselves under the 
head of unobstructed heritage. The succession of a widow and 
the subsequent heirs is dealt with separately under the head of 
obstructed heritage, and in the Vyavahara Mayukha itself these 
two parts of the line of succession are separated by a discussion of 
questions connected with partition and with impartible property.’ i 
As tożhis the explanation is apparent. The Mayukha simply follows 
the order of thé verses in Yajnavalkya and as pointed out in a 
former portion of this paper, by the use of the word ‘ Aputrasya’ 
`` in werse 136, the intervening hiatus between verse 117 and verse 
135 which céntinues the course of succession after verse 117 is 
bridged over. 


Further as we have stated above, the Mayukha does not restrict 
verse 117 of Yajnavalkya “let sons divide,” &c., (which with 
verses 185 and 186 contains the whole course of oosa OT to the 
property of a male, but applies it to inheritance to non-technical 
Stridhanam as well. That to some extent points to the conclusion, 
that not merely the first verse but also the other two verses are appii 
cable to succession to non-technicàl Stridhanam. The word ““ sons” 
in itself denotes ‘ sons, grandsons and great-grandsons’ in Yajna- 
valkya and it may be presumed that the same meaning is given to it 
by Nilakanta in Pl. 26 and the word “adi” and the rest there would 
therefore mean the rest of the heirs enumerated in verses 185 and 
186 which form the complement to verse 117. We may however 

_state that Nilakanta has used ‘ side kd ‘sons and the rest’ 
in several places where it may mean ‘sons, grandsons and great- 
‘grandsons’ (see Mandlik, p. 32, ©. 16, p. 471, 24 and 27); but it 
need not necessarily mean that, and may also mean nephews, grand 
` nephews, &c., in fact all persons who are entitled to partition in 
joint family property. We have not beer able to find in the 
M ayia an instance in which the word (Putradayah) necessarily 
means ‘sons, grandsons and great-grandsons.’ 


Mr. Justice Telang thinks his interpretation of the text is more 
likely to- be correct mainly from the two following considera- 
tions. He says, “If we look at the word ‘Adi’ in the whole 
of the discussion we, shall find the same conclusion strength- . 
ened,” We shiajl bere take the statements of Mr. Justice Telang 


PARTS X & XI.] THE MADRAS LAW JOURNAL, 423, 


seriatim and see whether the use of the word “Adi? in the 
above discussion does in fact support the interpretation of Telang, J. 
He say$ “In Pl. 14 we have the phrase ‘daughters and the 
rest’ (Duhitradayah).- There, in our opinion, the word ‘ Adi,’ 
must, clearly be limited to the issue of the daughters.” There is 
no doubi-that the words ‘ daughters and the rest’ mean daughters, 
daughter’s daughter and daughter’s son. It will be found on a 
reference to placitum 14 that Nilakanta is quoting the commentary 
of the Mitakshara on a text of Manu. Referring to the Mitakghara it 
is quite clear that the words ‘daughters and the rest” can only mean 
‘daughters, daughter’s daughter and daughter’s son’ (see Mitak, 
Commentary on v. 145), and no inference can, therefore, be drawn. f 
from the use of the word ‘ Adz’ in the above placitum of the Mayukha. 
Then Telang, J., goes on to say :—“ In Pl. 23 we have the phrase 
‘ daughters and the rest’ again and again; it can, we think, be only 
interpreted in the limited sense here indicated.” The placitum 
reads thus: “In default of ‘ daughters and the rest, ‘ sons, grand- 
sons and the rest’ should succeed. Here, ‘daughters and the 
rest’ are, used with reference to the enumeration of heirs in the 
previous placita, and in the previous placita, we find, Nilakanta has 
provided for the succession of daughters, daughter’s daughters and 
daughter’s sons. This Pl. 23 comes immediately after and instead 
of saying in absence of ‘daughters, daughter’s daughter and 
daughter’s son,’ Nilakanta uses a short word ‘ Duhitradayah,’ 
‘daughters and the rest? We may also remark that there is no 
limited sense given to ‘ daughters and the rest,” but that is the 
the only sense. Continuing, Mr. Justice Telang says ““ We have in 
“the same placitum the phrase ‘sons, grandsons and the rest’ 
‘ (Putrapoutradayah) take. The authority cited for the proposition 
‘in terms refers only to ‘sons.’ It seems, therefore, to follow that 
< the phrase there can only mean sons, grandsons and great-grand- ` 
sons,” On the othe hand, we think the word Putrapoutradayah, 
‘sons, grandsons and the rest’ means son, grandson and such 
persons as will be heirs after sons and grandsons to technical 
Stridhanam as given in detail in Pl. 27 et seg., and not sons, 
grandsons and great-grandsons. Tor, in the first place, we have 
not seen the word ‘ Adi’ used in the Mayukha to denote only one 
individual; secondly, it is unnecessary for Nilakanta to go on 
paying ‘sons, grandsons and the rest.’ He might have said 
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‘sons, grandsons and great-grandsons’ or still better he might 
have used the words ‘sons and the rest,’ if Nilokanta meant by that 
phrase ‘sons, grandsons and great-grandsons” as he is supposed > 
to mean in Pl. 26; or even ‘sons’ would have been enough. A, 
third objection and one which seems to be very strong against this i 
interpretation is that the ‘ great-grandson’ is not an heir to technical 
Stridhanam under the Mitakshara. The Mayukha is a work of the 
Mitakshara school in its essential doctrines and thé definition of 
< Siridhanam’ it the Mayukha is the same as that in the Mitakshara. 
Nilakanta in tracing succession to technical stridhanam follows 
The Mitakshara except in one or two places, and in such cases 
Nilakanta specially points out that he differs from the Mitakshara 
and generally gives his reasons for doing so (Ch. IV, Sec. X., See 
pl. 14, 20). It will be found that the enumeration of heirs to tech- 
nical S tridhanamin the Mitakshara does not include the ‘ great-grand- 
son’ and unless Nilakanta says that he disagrees with the author of 
the Mitakshara in this particular, it may be presumed that he agrees 
with him. It is very unlikely that Nilakanta would differ fronr 
the Mitakshara in such an important particular without expressly 
saying so. ‘Therefore-the phrase ‘sons, grandsons and the rest 7 js 
not meant to include the ‘ great-grandson’ only. This view is’ 
also strengthened by the introdnction of the word ‘ grandson’ 
in the phrase. Nilakanta seems to have introduced it for the 
very purpose of preventing his being mistaken to mean sons, 
grandsons and great-grandsons. The word ‘sons’ in Katya- 
yana, he explains, as ‘sons and grandsons’; and after grand- 
sous come the heirs enumerated in Pl. 27 et seg. ; and for indicating” 
this the word ‘ Adi? is used. If the author of the Mayukha meant 
by this phrase, ‘sons, grandsons and great-grandsons’ and meant 
only the same by ‘sons and the rest’ in-Pl. 26, why did he want 
touse two different phrases to denote the same meaning ? Thatitself 
suggests that the two phrases are not to be interpreted in the same 
way, and for the very purpose of avoiding that mistake he deliber- 
ately used two different phrases, as they were meant to denote two 
different sets of heirs. 


It may be said that the word ‘Adi’ in Putrapoutradaya in 
Pl. 23 becomes redundant in the view here suggested. Thus, 
Pl. 23 might stand thus: ‘In default of daughters and the rest; 
sons and grandsous succeed’ and Pl, 27 might stand as it does now,’ 
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viz., “In the absence of-issue of both kinds the further succession 
~~, -toderhrical Ktridhanam is, &e.,” without any loss‘of meaning. Here 
again is another clear indication that Nilakanta: intended to lay 
down the whole course of succession to non-technical Stridhanam 
~ in Pl. 26: No doubt for the purpose of tracing succession to techni- 
cal Stridhanam it would have been enough if Nilakanta had said in 
Pl. 23 in default of daughters and the rest, sons and grandsons suc- 
ceed, and in Pl. 27 in the absence of issue of both kinds, the husband 
or the parents succeed according to the form of the marriage. But, 
apparently, he wishes to say (see Pl. 24 and 25) that the course of 
succession prescribed by him and the whole course of succession (not 
merely the succession of issue) to technical Stridhangm are not to 
be applied to non-technical Stridhanam. It is for this reason that he 
uses the word ‘ Adi’ as indicating the further succession prescribed 
for technical Stridhanam. If, on the other hand, Nilakanta had said in 
Pl. 28 that in default of daughters and the rest, sons and grandsons 
succeed and in Pl. 24 and 25 had said that the above rules do not 
apply to non-technical Siridhanam, the view of Telang, J., would 
receive considerable support. To make it plainer, let us suppose 
the placita stood in this order, Pl, 23: “In default of daughters 
and the rest, sons and grandsons succeed,” then instead of Pl. 24, 25 
and 26 suppose Pl. 27 and the other placita followed saying, in the 
absence of both kinds of issue, the husband and the kinsmen, or the 
parents and their kinsmen, according to the form of the marriage, 
succeed,” and after this Pl. 24 and 25-saying that the above rules 
‘donot apply to non-technical Ktridhanam, and then, Pl. 26 which 
provides for succession to noi-technical Siridhanam. If this had. 
been the case, there could be no manner of. doubt that the inter- 
pretation of Mr. Justice Telang is not correct, and that Pl. 26 contains 
the whole course of succession to non-technical Stridhanam. Exactly 
. the same result is arrived at by the introduction of the word ‘ Adz? in 
Pl. 28 followed as itis py Pl. 24, 25 and 26 and by his specially saying 
in Pl. 27 that he continues the succession to technical Stridhanam 
from Pl. 28, We, therefore, think that Nilakanta méant by ‘sons, 
grandsons and the rest’ sons, grandsons and those other persons who 
would be heirs to technical Stridhanam in the absence of sons and’. 
grandsons and who are enumerated in Pl. 27 and the following 
placita-as being heirs to technical Str idhanam ; and in Pl. 24 he says 
that the whole series of heirs.as above explained. are not heirs to 
nanstechnical 8 tridhanam. 
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Telang, J., says further : “Again in P], 24 we have daughters 
and the rest once more aid the context ‘shows that_that, means | 
‘daughters and their issue’ as contrasted with ‘sons, grandsons" 
and great-grandsons.’ Here again we fail to see any contrast of - 
‘daughters andthe rest’ with ‘sons, grandsons.’ What Nilakanta 
says is the ‘daughters and the rest’ and the other placita above 
` said including Pl. 23 apply only to technical Stridhanam and are 
not to. be made applicable to all kinds of women’s property. 


Lastly, Telang, J., says “ We have ‘sons and the rest’ in Pl. 
26 and we can see no reason why the phrase should be construed 
diffgrently from ‘ sons, grandsons and the rest’ in Pl. 28, while, on 
“the other had, the whole context, we think, requires that construc- 
tion to be adopted.” In the first place, the phrases in Pl. 23 and 
26 are different. . Next, we have reasons to think that thé phrase 
‘sons, grandsons and the rest’ in Pl, 23 has not the meaning given to 
it by Velang, J. Thirdly, no reason is given why Nilakanta should use 
two different phrases to express the same meaning in the same pass- 
age: Fourthly, itis not certain that Nilakanta has used the phrase 
‘sons and the rest’ in the sense of sons, grandsons and great- 
grandsons anywhere in his book. Fifthly, if the construction of 
T'elang, J., is correct we would expect to find the phrase ‘ daughters 
and the rest’ in Pl. 26 instead of ‘ daughter.’ Pl. 26, as it stands, 
reads thus: :—“ Further, it is clear that if there be ‘ daughters’ 
even then the ‘sons and the rest’ succeed to their mother’s estate 
distinct from that part before described as technical Stridhanan.” 
Telang, J., adds the words, ‘the rest,’ to daughters and reads :— 
Even if there be ‘daughters and the rest,’ ‘sons and the rest’ 
succeed, Whenever Nilakanta wants to say daughters and their 
issue, he uses the phrase ‘ daughters and the rest’ and if he meant 
that ‘sons and the rest’ succeed even if there are daughters and 
their issue, we would expect him to say ‘daughters and the rest’ - 
instead of which he simply says ‘daughters’; and we think ‘he ` 
purposely omitted the word ‘ Adi’—the rest. What Nilakanta says 
` is that the pre-eminence or the first place given to daughters in the 
rank of heirs to technical Stridhanam is not to be assigned to her, © 
but that sons and other heirs in the usual order (or the order found 
in the compact series) succeed. ‘The daughter succeeds as one.of 
the heirs enumerated in ‘sons and -the rest’ or compact services, 
while the daughter’s daughter does not come in at all except 


o 
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perhaps as a bandhu while the ‘ daughter’s son’ comes in as one 
of the heirs in the compact series. That would explain the use 
of the word ‘ daughters” instead of ‘daughters and the rest,’ as 
the dang s daughter is no heir at all, 


Thus iti is clear that the use of the word Adi? in the passage 
in question instead of supporting the interpretation of Telang, J., 
lends considerable weight t3 the other interpretation. 


Here we may notice a difficulty in accepting the interpretation 
of Justice Telang which is noticed by himself. Ho says :—“ It must 
be admitted no doubt that there is some little difficulty created in 

‘the way of the adoption of this view by the circumstance that the 
Vyavahara Mayukha in deazing with the later stages of the devolu- 
tion mentions Stridhanam proper, whereas, on this view, one would 
expect that he should thera mention both classes of Stridhanam.” 
He tries to get over this difficulty by saying that as Nilakanta has 
nowhere definitely laid down the further succession to non- 
technical Stridhanam, he intended that the rule as to technical 
Stridhandm should apply. As to this we have already shewn that 
Nilakanta specifically says that the rule as to succession to technical 
Stridhanam is not to be applied to non-technical Stridhanam and 
we are, therefore, obliged to fall back on Pl. 26 for a construction 
which will give us a complete course of succession. 


Another argument in support of his construction is drawn by 
Telang, J., in the circumstance that from Pl. 18 to Pl. 22, and also in: 
Pl. 23 the succession of ‘issue’ to technical S tridhanam and the order 
of succession and priority of ‘children’ inter se is discussed, and 
as Pl. 26 follows them immediately after, that placitum also refers to - 
succession of ‘issue? No doubt that is so ‘and, as is said above, 
that was the reason why Nilukanta introduced the word ‘ Adi’ 
Pl. 23. 


One more circumstance may be pointed out here which lends 
some support to Telang’s construction. It will be seen on a refer- 
ence to the commentary on verse 117 of Yajnavalkya (let sons divide 
equally the paternal wealth after [the demise of] parents, &c., in 
the Mitakshara that that author takes the latter half of the couplet 
as an exception to the formar part and says in the case of father's 
wealth, the ‘sons,’ meaning, sons, grandsons and great grandsons 
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have the right, In the case of mother’s property the daughters suc- 
ceed, and it is only in their absence, sons including grandsons and 
great grandsons succeed. Nilukanta comments on the same verse 
in the placitum in question and says in the caso of non-technical 
Stridhanam, even if there be daughters, sons and the rest 
succeed. The word ‘even’ seems to have been introduced to 
mark the departure from the Mitakshara. Nilakanta’s meaning, 
then, is that the preference of é daughters to sons’ laid down 
in the Mitakshara for all Stridhanam applies only to technical 
Stridhanam, and for non-technical Stridhanam this special pre- 
fereyce is not to be applied and ‘sons and the rest’ would come in 
before daughters, including daughter’s issue. If so ‘sons and the 
rest’ would very likely mean ‘ sons, grandsons and great grandsons’ 
and the use of the word daughters instead of the phrase ‘ danghters 
aud the rest’ in Pl. 26 as above noticed, would also be explained. 
There is no doubt that in the passage in question Nilakanta marks 
his departure from the Mitakshara ; but we may .also interpret 
him to mean that the special rule prescribed by the Mitakshara as 
to succession of ‘daughters’ is true only as far as technical Stri- 
dhanam is concerned, while as to other kinds of pr operty, whether it 
is the property of a male or female, the general rule of inheritance . 
is-to be applied. The above considerations were apparently not 
_ brought before the learned Judges, who decided the case in I. L. R., 
17 Bombay. It may also be stated here that the result arrived atin 
_the case would have been exactly the same on the inter pretation of 
Mr. Justice West if we eliminate the husband from the list of heirs 
as suggested above. 


There is one other circumstance which, to some extent, points 
‘to the interpretation of Mr. Justice West’s being ihe correct one. 
Justice West says that the sastri whom he consulted understood this 
text of Nilakanta in the same way as himself. It is well known 
that the sastris almost always ascribe a meaning which is in accord- 
ance with the usages of the place, and we may take it that the 
interpretation they gave is in accordance with such usages. We 
also know that the text writers like Nilakanta enlarge the usages 
of the place where they are, and support them by quotations (some- 
times inappropriate) from older writers ; and it is only reasonable 
to suppose that what Nilakanta meant was in accordance. with 
nsages existing in, his time. Nilakania is a modern writer and the 
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usages of his time are not. likely to have been considerably modified 
in the course of a century, more especially in the matter of succes- 
sion to non-technical Stridhanam which is-not likely to be of 
frequent occurrence. 


K. SRINIVASA AIYANGAR. 





‘VIRA PILLAI v, SAMINADA PILLAI. 


e. 
——. 


CREMATION, A PUBLIC NUISANCE. © 


The decision of Subrahmanta Iyer and Davies JJ., in Vira 
Pillai v. Saminada ‘Pillay, I. L. R., 19 M. 464, is one of con- 
siderable importance. The ausshien arose with reference to the 
burning of a corpse by an inhabitant of village A on the burning 
ground close to a public pathway and the bathing ghaut’ of an ad- 
joining village. ‘The pathway and the bathing ghaut are places of 
public resort. The proximity of the burning ground to these spots 
is so great, that there is no question as to the passers along the 
road and persons having occasion to bathe at the bathing ghaut 
‘being affected by the noxious effluvia emanating from the burning 
corpse. The question arose whether the burning of the corpse was 
a public nuisance. As regards the ownership of this piece of ground 5 
on which the corpse was burnt, no question was raised. Has a 
person a right to use his own property so as to cause injury or 
_ annoyance to people having occasion to use the public pathway 
adjoining ? S. 268 of the Indian Penal Code says that “a person 
is guilty of public nuisance’ who does, any act which causes any 
common injury, danger, or annoyance, to the public or to the people 
in general who dwell, or occupy property, inthe vicinity, or which 
must necessarily cause injury, obstruction, danger, or annoyance, to 
persons who may håve occasion to use a public right.” Again, 
S. 288 prescribes a punishment for a person “ who, by doing any act, 
causes danger, obstruction; or injury, to any person in any public 
way. ” ` 
ever voluntarily vitiates the atmosphere in'any place so as to make 
it noxious to the health ‘of persons in general, passing along a 
public way shall be punished. ” One would suppose that there was 
hardly any difficulty in construing the language, of these sections 

< 4 


There is a more specific provision in S. 278 “that who- 
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having regard to the generality of the words used. But the learned 
Judges who decided the case under notice have introduced an 
- important qualification to the provisions of these sections: 
It may be conceded that the’ burning of corpses is a natural 
and ordinary mode of disposing of the dead in this country. 
Indeed the burning of the dead may be regarded as a religi- 
ous duty among a large majority of the people. So long 
as men are mortal some mode of disposal of the dead has neces- 
sarily to be devised. And apart from the fact that burning is an 
ancient and customary mode of disposal, it is.quite as natural a 
mode of disposing of corpses as burial. But-it seems to us that the 
circumstance that an act is natural or convenient to the majority 
. of mankind does-not settle the question as to its being a nuisance 
or otherwise. One can easily instance other acts natural to man, 
which do not cease to become nuisances, because, they are natural 
or convenient. The burniig of bricks which are necessary for the 
building of human habitations, the carrying on of noisy and offen- 
sive trades which may be beneficial to mankind, and even the smoke 
of manufactories and houses have been regarded as nuisances and 
actionable or punishable as such, where they substantially interfere 
with the comfort of human beings having occasion to use the place . 
where the nuisances exist. To use the words of Vice-Chancellor 
Knight Bruce in Walter v. Selfe, 20 L. J., p. 433, the question 
“is “ought this inconvenience to be considered in fact as more than 
fanciful, or as one of mere delicacy or fastidiousness, or as an 
inconvenience materially interfering with the ordinary comfort, 
physically, of human existence, not merely according to elegant 
or dainty modes or habits of living, but according to plain, sober, 
and simple notions among the people.” Tested by this standard, 
it seems to us that the burning of the corpse in this case was a 
nuisance. The lower Courts found that the cremation caused sub- 
stantial annoyance and discomfort to the pergons who were at the 
< ghaut and to the passers by on the occasion. This finding of fact 
was not, as it could not be, set aside in revision by the High Court. 
A question niay arise whether it is an act “justified by law” 
within the meaning of the general exception in S. 79 of the 
Indian Penal Code. If the words of the general exception are 
to cover every act that a man may do upon his own property, it 
would be impossible to bring any case of nuisance committed upon 
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one’s own property within the penal provisions of the Code. Nor 
have these words “justified by law’? ever been understood as 
importing such a wide’ signification. Acts which, have been lega- 
lized by Statute or which, by the Common Law, are regarded as 
proper, would not become punishable merely because they fall 


. within some definition of a penal offence, S. 79 covering those cases. 


But there is no principle of the Common Law authorising the 
commission of acts which are injurious to the health or safety of 
the inhabitants in general. If it was impossible to dispose of the 
dead otherwise than by burning, so as to cause no injury to the 
public, and “again if it was impossible to burn the dead, except in 
an open uncovered place adjoining a public way, there would be 
a good deal in support of the view that the “burning of a corpse 

_ would not amount to a nuisance, but it cannot be pretended that the 
present case is of such a description. l 


The learned Judges refer to the burning of the corpse in this 
case as a “ legalized nuisance, “an instance of those compromises 
belonging to social life upon which the peace and comfort of that 


. life mainly depend and upon which some natural right is invaded 


or some enjoyment abridged to provide for the more general con- 
venience or necessities of the whole community.” Assuming the 


` * proposition involved in this statement to be correct, it would not 


follow that the present is a compromise of that description, for, . 
unless it was shown to be reasonably impracticable to secure the 
general convenience or necessities otherwise than by burning ina 
place near a public pathway, it would not’ be the compromise 
referred to by Chief Baron. Pollock in Bamford v. Turnley. Apart 
from the fact that the people of village A might easily have selected 
a more convenient and almost unobjectionable spot to be used as a 
place for cremation, there was the circumstance that the Taluq 
Board had set apart a proper place where the burning of corpses 
would be free from dbjection. The fact that the place had been 
used for many years for cremation or that there are landless inhabi- 
tants who would require some place for burning the corpses of 
their relations does not necessitate the conclusion that the act is 
done in a reasonable and proper manner so as to avoid the possi- 
bility of injury or causing discomfort to the public who have occasion 
to use the public pathways. It is a well known principle that pre- 
scription cannot legalize nuisance, Bishop’s Orimgnal Law, p. 1078, . 


t 
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A and 1131. Fisher v. Prowes, 31 L. J.Q. B., 212. Arnold v. EE, 
L. Ba 6 Q. B. 633. Rea v. Cross, (1812) 3 camp 224, 


| As regards the principle itself quoted from the language of 
Chief Baron Pollock, we must observe that the majority of the 
judges in Bamford v. Turniey, 81 L. J. Q. B. 286 dissented from 
the view of the Chief Baron. As pointed out by Mr. Mayne in 8, 871 l 
of his Criminal Law, where ati act is a nuisance to the public, it is 
no defence that it is in itself a perfectly lawful act, and that it is 
done upon a man’s own ground in a convenient place and in a proper 
manner, for, the illegality consists in using your own property so 
as to*harm the public. “Nor is it any answer that the injury to the 
public is mor than counterbalanced by the benefits resulting from 
the acts or occupation complained of, or to the locality itself. As 


‘observed by Stephen, J. in Reg v. Price, 12 Q. B. D. 256 “to 


burn a dead body decently and inoffensively is not an indictable 
misdemeanour, but if it be done in such a manner as to be offen- 
sive to others, as for example, in such a place or manner as to annoy 
the public on roads or other places to which they have to go, it 
does amount to an offence.” 


There is one other aspect of the matter which may present 


some. difficulty. The river Cauveri formerly ran to the south of . 


the burning ground when the public pathway and the bathing ghaut , 
were more distant from the burning place and the cremation was 
not, in consequence, a nuisance to the public, Can it be said that the 
public have come to the nuisance and therefore it is not punishable ? 
St. Helens Smelting Co. v. Tipping, 11H.L., 642 and Sturges v 
Bridgman, 11, Ch. D. 852, are sufficient authority against this view. 
See also Pollock on Torts, pp. 366 and 367. No man has a right to 
create a nuisance upon his premises and insist upon keeping the 
surr ounding place a desert or to tell the people who frequent it to 
do so at their peril. h e 


-Can it make any difference that the burning is in an Indian vil- 
lage instead ofan English parish ? Weare quite aware of the dis- 
tinction which exists between cases of nuisances where the act is an 
injury to the property and those in which it isa mere source of per- 
sonal discomfort. In the latter class of cases it has been pointed out 
that whether anything is a nuisance or not is a question to be deter-. - 
mined not merely.by an abstract consideration of the thing itself ` 


fe 
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but in reference to its circumstances, ‘“ Whai, would be à nuisance 
in Belgravia would not necessarily be a nuisance in Bermondesey”, 
Sturges-v. Bridgman, 11 Ch. D. 865. As Mr. Mayne points out in 
S. 870 of his Criminal Law, regard must be had to the character of 
the locality and the class of persons of whom the public is com- 
posed. To make a nuisance indictable it must be a nuisance to the 
public or to the people in general, not merely to a few persons 
drawn from a higher class and accustomed to a higher standard of 
comfort than their neighbours. The considerations above referred 
to would have a material bearing in determining whether some- 
thing which is a source of discomfort to people of a particular glass 
with certain notions of living and comfort can be, regarded as 
equally obnoxious to people of different tastes and ideas of living. 
What would be regarded as noise and a source of annoyance to 
cultured. people of delicate organization will not be set down asa 
source of discomfort to people accustomed to surroundings of a less 
refined character. But the question in the present case having 
reference to acts which are injurious to health as distinguised from 
the nervous susceptibilities of human beings, the learned Judges 
were forced to the conclusion that the acts amounted to a nuisance. 
It may be that the people of this country are more accustomed to 
the burning of dead bodies or even to the offensive smell emanat- 
ing from that source, just as they are to the washing of dirty cloths 
in public tanks or to the festering sewage of cesspools, but in any 
of these cases the acts cannot be regarded as nuisances any the less. 


Even where by Statute Law a certain act has been legalized 
and no indictment will be for the necessary consequences which 
follow from the doing of that act, the authority of the legislature 
cannot protect acts which amount to a nuisance, where the acts 
authorised could have been carried out in a manner which could 
not cause nuisance. -In Rapier v. London Tramway Company 1893. 
II Ch. 588, the Court of Appeal affirming the decision of Kekewich, J., 
held that although tho Tramway had been authorized by the Statute, 
and horses were necessary for the working, of. the Tramway, the 
Company were not justified by the statuary powers, in using the 
stables so as to be a nuisance to their neighbours, and that it was no 
sufficient defence to say that they had taken all reasonableé-care to 
prevent it. -It seems to us to follow with greater force-in the-case of 
an act like the burning of the dead, which has no statutory sanc- 
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tion, that it should be done in a manner and in a place which will not 
affect injuricusly the health or comfort of persons having occasion 
to use a public right. 


` There would have been no ‘difficulty in the present case, if 
some statutory provision’ had. been made, vesting in some local 
authority the power to set apart and regulate places for cremation, 
` and to prohibit the burning of corpses in other places. Ss. 379 to 
$93 ofs Madras Act I of 1884, confer powers upon the Municipal 
Executive to ‘regulate burning grounds in the city of Madras. 
Ss. 234 to 242 of- Madras Act IV of 1884 confer similar powers 
witi? regard to moffassil, municipalities. There is unhappily no 
similar proviŝion in the Madras Local Boards’ Act V of 1884, which 
is the law applicable to rural tracts. 9. 95 clause (vi) ‘of that Act, 
no doubt, empowers a Local Board to provide.“ other measures of 
local public utility calculated to promote the safety, health, com- 

fort, or convenience of the people.” But this is not coupled with 
"any authority to license existing places of cremation or to prohibit 
their use for such a purpose. Until the Legislature interferes or a 
higher tribunal pronounces against it, the decision in Vira Pillai 
v. Saminada Pillai, will be binding law. 


KY. 





THE. BRAMHA.AND OTHER FORMS OF MARRIAGE. 
(TRANSLATED FROM VAIDYANATHA DHISHITIY AM.) 


(1) On this subject, Manu says :—“ N ow learn briefly the eight 

< forms of marriage obtaining among the four classes, and securing 
‘or marring their happiness in this world and in the world to come, 
namely, the Braimha, the Daiva, the Arsha, the Prajapathya, the 

_ Asura, the Gandharva, the Rakshasa,and the, eighth and the lowest, 
the Paisacha.” Commentary :—Although the Prajdpathya form is 
superior to the Arsha, it is named after the Arsha for the sake of 
metre. aS 


: (2) Manu defines these eight forms of marriage thus in eight 

' glokas :— The gift of a damsel dressed and adorned. by her father, 
to a man learned in the sruthis, bearing a good character and 

. invited by him ig marriage of the Bramha form.’ Commentary : — Aş 


= 
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marriage is essential to the practice of dharma or virtue, the word 
‘dharma,’ itself is used for marriage. The word ‘ Brāmha’ means: 
virtue, and this form of marriage is called Bramha, because it is 
highly. virtuous. i 


Manu :—The gift of-a daughter richly adorned to the 
Ritvik during the sacrifice in which he is engaged, is said to be 
marriage of the Daiva form, Commentary:—The Daiva charac- 
ter of the marriage is because of the gift to one engaged in 
Dativa worship. 


~ Manu :—The gift of a girl by her father to the bridegraom, 
after receiving from him for lawful uses a pair or wo of cows, 
is said to be marriage of the Arsha form. Commentary :—The. 
expression ‘for lawful use’ means ‘for virtue’s sake’ and not 
from avarice, Education is given by a Rishi to disciples for no 
other fee than gratitude, and he accepts. service from them. In the 
Asura form also the girl is given and something is taken from the 
bridegroom. From the similarity of manner in the gifts, it is 
called Arsha, 


Manu :—The gift of a girl to the bridegroom with due honors 
and with the injunction, ‘do you both henceforth practise virtue 
together” is marriage of the Prajapratya form. Commentary :—The 
injunction means that they should not practise virtue separately 
each fcr his or her benefit, and it is intended to impress the bride- 
groom that he should practise virtue asa Grihasta, being a Grihasta 
and not otherwise. For, Prajapati is very particular about 
Garhastya asrama or the order of the house-holder. 


Manu:—The gift of a girl thoughtlessly to a bridegroom 
in consideration of his having paid more money to her relations 
or to herself: than others could pay, is said to be marriage of 
the Asura form. Commentary :—The word ‘thoughtlessly’? means 
‘in violation of the custom in the world and of the injunction 
in the Shastras." This form is recognised as Asura, as the 
depriving another of his wealth is the consideration for it. 
For Asuras wheedle others of their wealth unscrupulously. 


Manu :—The union of a youth and a damsel by mutual 
desire proceeding from a sensual craving ‘and having sexual 
pleasure for its sole object-is regarded as marriage of the Gan- 
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dharva form. ‘Commentary :—The word ‘ Gandharva’ ‘indicates: 
that thé union is prompted purely by love; for, Gandharvas are’ 
fond of women. The great Valmiki also has it that Gandharvas ` 
are passionately loving, and that serpents are furious in their anger: 


Manu .—The abduction of a girl, weeping and calling for 
help by use of violence from her home, after killing, slaying 
and breaking, is said to be marriage of the Rakshasa form. 
Commentary :—The expression ‘ killing, etc.,” means killing, etc., 
the people that” object to the marriage. This marriage is of the 
Rakshasa form as it is brought about mainly by violence; for, 
Rakehasas are fond of using violence. _ 

Munu :-*-The ravishing of a girl while she is asleep, 
intoxicated or mad, is the most sinful of all the forms of marriage 
. and is called the Paisacha, being the eighth and the basest. Com- 
mentary :—For it is well-known that Pisachas enter the bodies of 
‘persons sleeping intoxicated or mad. l 


(8) The son born of Brāmha marriage practising virtue 
absolves from all sins ten ancestors, ten descendants and himself, the 
twenty-first person. The son born of the Daiva form, Pitrus seven 
degree above him and seven below him ; the son born of the Arsha 
form, three above and three below; the son born of the Prajapatya 
form, six above and six below him. Commentary :—Having thus 
described separately the consequences arising from these various 
forms of marriage in the world to come, the same author thus col- 
lectively describes their consequences in this world — from mar- 
riages of the first four forms, the Bramha, etc.,-will be born 
sons, bearing the stamp of a Brahmin, well-behaved, beautiful, 
of gentle disposition, rich, famous, wantless, happy and virtuous 
and they will live a hundred years. Commentary :—The author then 
describes the nature of the sons born of the other four forms of mar- 
riage, the Asura, etc. Manu :—From the othey four prescribed forms 
of marriage will be born sons, inhuman, addicted to falsehood and 
hateful of the virtues of a Br&hmin. The issue born of commendable 
forms will be commendable and those born of the condemnable forms 
will be blameworthy. Therefore, avoid all forms, condemned. 
Commentary :—This condemnation applies to forms of marriage not 
permitted.’ For, otherwise, the rule which permits the warrior 
class, etc., to marry in the Gandharvu and the Rakshasa forms'will 
be rendered uselgss, : z 


Zd 
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(4) Yajnavalkya also says:—Where a girl adorned accord- 
ing to means is given in marriage to a bridegroom invited, the 
marriage is of the Bramha form. The son born of it absolves 
from sins twenty-one generations both ways together. Where she 
is given in marriage to a Ritvik engaged in a sacrifice, ib is 
of the Daiva form. Giving on receipt of a pair of cows is of the 
Arsha form. The son born of the former absolves fourteen—and 
the son born of the latter six generations of ancestors and descend- 


- ants together. Where she is given to one asking for her, with the 


words ‘Do you practise virtue together,’ it is of the Prajapatya 
form and the son born of it absolves from sin, six ancestors, six , 
descendants and himself. Where the gift of the girlis for money 
received, it is of the Asura form, and where the union is by mutual 
consent, it is of the Gandharva form. Where the girl is seized in 
battle the marriages of the Rékshasa form, and where she is 
obtained by deceit it is of the Faisacha form. j 


(5) Manu says :—“ The first six forms to the Brahmin, the last 
four to the Warrior, and these with the exception of the Rakshasa 
to the Vaisya and the Sudra, should be regarded as permitted.” 
Sages held the first tour the best for the Brahmins, the Rakshasa 


` form for the warrior and the Aswa form for the Vaisya and the 


Sudra. 


(6) The same author propounds another theory in our Code :— 
“Of the five, three are Feld commendable and two condemnable. 
The Paisacha and the Asura forms should never be resorted to.” 
Commentary :— Five’ here means the ‘last five beginning with . 
Prajapatya. he Paisacha and the Asura forms should: never be 
followed, for there is no mention of any special class to whom it is 
permitted. ‘This theory applies to all classes. 


(7) The Chandrika has :—*The first four are prescribed for 
the Brahmin, the Gsindharva and the Rakshasa forms for the 
Warrior, the Asura for the Vaisya and the Sudra, while the last is ` 
condemned.” Commentary :—‘ Condemned’ means ‘ not prescribed 
to any class.’ | 


(8) Vatsa permits the Paisacha form where other forms of 
marriage are not available. He says “where a person uses all 
means in his power but in vain to obtain a good girl, she may be 
married while alone even according to the stealthy form.” 

5 


hd 
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(9) Apasthamba says :— Of these forms of marriage the first 
three are commendable, the one preceding more so than the one 
following. The issue born will be according to the form of 
marriage.” 


c 


(10) Bodhayana says :—“ There are eight forms of marriage. 
Where the girlis given to a mendicant-bachelor, learned in the 
Srutis and their import, the form is Brahma; where the girl is given 
well dressed and adorned, with the injunction ‘ practise virtue with 
this girl, the form is Prajapathya. Where a pair of cows is given 
to the father of tho girl, after the performance of the first Laja- 

- kuths, the form is Arsha. Where the girlis given to the Ritvik 
aba sacrificetwhile giving the dakshina, the form is Daiva. The 
‘union of a loving girl with a loving youth in secret is the Gandharva, 
form ; marrying by propitiating with wealth is Asura ; marrying by 
use of violence is the Rakshasa form; Ravishing a girl while sleep- 
ing intoxicated or insane, is the Paisacha form. Of these, the first 
four are for the Brahmins. Even among those, the one preceding 
is more commendable than the one following and the one following 
is more sinful than the one preceding. The sixth and the seventh 
forms are proper to the warrior class as both are consistent with the 
wavrior’s position; the fifth and the eighth forms are for the Sudras ; 

. for, their marriage ties are loose, agriculture and servitude being 
their occupation. Some commend the Gandharva form as love is 
a factor in all forms of marriage. As the form of marriage, so 
will be the issue springing from it.” Commentary :—The ex- 
pression ““ after the first Lajahuthi” means “after the performance 
of the first of the Ahuthis performable at a marriage.” Where the 
bridegroom gives a pair of cows to the father of the girl and 
takes her, the marriage is called Arsha.’ The girl must be given to 
the Ritvik at the time when he is invited to perform his office as 
such ; one should invite somebody to act as Ritvik and give‘the girl 
to him when giving his remuneration for his s8rvice, at the sacrifice. 
The Ritvik also must accept her, and after the sacrifice is over, 
emust marry her under an auspicious star. That is the Dawa form. 
The Asura and the Rakshasa forms are prescribed for the warrior 
class, as the warrior is pre-eminent for wealth and power. The’ 
marriage ties among the Vaisyas and the Sudras are loose, and as, 
their occupation—agriculture and servitude—is low, their forms of 
marriage are also low. ‘So says Govindaswami, 
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(11) Gautama also says :—‘ Where a girl dressed and JAM 
ed is given to one learned, bearing a good character having 
relations and well-behaved, it is the Brahma form. The 
manthra for the union according to the Prajapathya form is 
‘practise virtue together’; in the Arsha form, a pair of cows 
should be given to the father of the girl. The gift of a 
girl to a Ritvik engaged in a sacrifice is the Daiva form. 
Union with a girl by mutual love is the Gandharva form. Where 
consent of the father of the girl is. obtained by payment of money; 
it is the Asura form. Where the girl i8 taken by force, it is the 
Rakshasa form. Union with a girl, unconscious of it, is the Paisacha 
form. The first four are commendable; some hold ghat the first 
six are so.” Commentary :—The expression ‘the manthra for 
the union’ means ‘the manthra to be recited at the time of the gift 
` of the girl.’ . i 

Some maintain, that even the Arsha form is nob commend- 
able; for, even there Sulka is taken. (12) Manu says :—“ Some 
say that the pair of cows given in the Arsha form is 
Kulka.” But that is incorrect ; for, the transaction is one of sale 
only where the consideration, whether small or great, is received * 
for unlawful purposes. Some contend that the pair of cows given 
in the Arsha form is not Sulka: For, while the price of a thing 
will vary according to place and time, the Sulka to be given in the 
Arsha form is fixed at a pair of cows. Therefore, there is no sale. 
(3) Devala says :—“ The first four forms of marriage are commend- 
able and worthy of the Brahmin, the gift being made with water, . 
no Sulka being taken. They absolve from sin both the families.” 
(14) Apasthamba also says :—“ Gift of any thing to the father of a 
girl at a marriage is prompted by affection and is virtuous. There- 
fore, one hundred cows taller than a chariot should be given to the 
father of the bride who should return the gift.” Commentary :—The 
word ‘kraya’ is used*in the text in exaggeration ; for, the union 
springs from virtuous motive. ` (15) Gift to the father of the bride 
| in the Arsha form is heard of in some places in the Vedas and the 
Sruthi which runs as follows :—Zasmat, &c. Commentary :—Hun-« 
dred cows taller than a° chariot should be given to the father of the 
girl. These hundred, the father must return by way of gifts of land, 
jewels, etc., to the bride and the bridegroom and thus escape the 
possibility of being charged with receiving a pride-price, The 
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A Mithuya’ may mean either falsely or to the pair. The gift 
of cows is made out of love. As the form of marriage is good or 
bad, the issue will be. The intention is, that the sons born of the 
marriage should be like Rishis. The gift is, therefore, made as 
tending to virtue and not as the price of the girl. For, the Sruthis 
say that an unmarried man is not fit io offer sacritices and that it is 
to the householder after marriage, religious ceremonies are pres- 
cribed. Wherever, therefore, the word kraya (sale) occurs in the 
Smrithis in connection with marriages, it must be taken as used 
eulogistically, as the gift resembles the gift of money and not to 
imply that the transaction is essentially a sale. For, the relation- 
ship of husband and wife has yirtue for its origin. As the Smrithis 


wor 


say that every gift with water leads to vir tue, what is to be given 
by the bridegroom to the father of the girl should also be given 
with water. So should the father also give his daughter.” As the 
Smrithis say that marriage in the regenerate classes should be 
performed by gift of water, the gift must be made with water. 
As the Sruthi enjoins the gift to the father of the girl, of a hun- 
dred cows taller than a chariot, it should be understood that even 
` where more than a pair of cows are given, the marriage is perfectly 
lawful if the gift is rendered back to the pair in the shape of houses, 
lands and jewels, etc. Not so with the Asura form. According to 
the Smrithi, it will be considered as Asura if money is paid by the 
bridegroom to be appropriated by the father of the girl. (16) 
Gautama says, “that the obtaining of the consent of the guardian 
of the girl by payment of money is the Asura form.” Commentary : 
— Consent’ here means the inclination of the guardian to give away 
the girl. Huaradatta observes that the marriage of a girl even after 
taking from the bridegroom, house, ‘lands, etc., is not Asura. 
(17) Manu says :—‘There is no blame in receiving money from 
the bridegroom for furnishing the bride with jewels, clothing, 
etc, It is no sale where money is given jo the damsels whose 
kinsmen do not take it. It is settled that it is a harmless token of 
regard for the damsels.” Commentary :—The word “take? means to 
live upon and the word kevalum means ‘certainly’. (18) Manu sup- 
ports this opinion by eight Slokas: Manu says :—“ Damsels must | 
be honoured and adorned by their parents, brothers, their hus- 
bands and their brothers, if these long for much prosperity. Where 
women are honoured, there the deities are pleased ; but where they 


PARIS X & XI.] THE MADRAS LAW JOURNAL. L. 


are not, all acts become fruitless. Whero women are miserable, the 
whole line becomes soon extinct; but, where they are not, the line 
always prospers. Where women not honoured pronounce a curse 
upon: their homes, thése are soon destroyed, root and branch, as if 

by black magic. ‘These women, therefore, should always be pro- 
pitiated with ornaments, apparel and food and, with special regard, 
at festivals by men wishing for prosperity. In that family is 
happiness lasting, where the husband is always pleased with the 
wife and the wife ah the husband. If the wife is not pleased, she 
will not delight her husband, and where he is not delighted, there 
can be no issue. Where the‘wife is pleased, the whole famjly is 
pleased ; but, if she is not pleased, none of the family is pleased.” 
Commentary :—As the damsel has thus to be adorned, it follows that 
taking money from the bridegroom by the relations of the bride 
for adorning her-is not blameworthy. (19) The same author says 
that it is a sin in the damsel’s father, &c., to take money for their 
own use. “ Let not a wife’s father accept Sulka, however small, for 
giving his daughter. For, if aman accepts Sulka from avarice, he 
becomes the seller of his offspring. The relatives who, in igno- 
rance of the law, live upon women’s property or use their car- 
riage and apparel become sinners and sink into the lower regions.” 
(20) The same author says that he who accepts woman’s Sulka is a 
sinner. “Even a Sudra giving his daughter in marriage should not 
accept Sulka. If he accepts Sulka, he makes a sale of his daughter; 
for money in the shape of Sulka was never heard of in previous gene- 
rations. (21) Samvartha says :—‘ Fools who sell their daughters 
commit a great sin and are hurled into the regions of torment till 
the deluge occurs. A woman who is bought for a price is not re- 
cognised as a wife. ‘For purposes of offerings to the Gods and manes 
she will be a Dasi—not a wife. The Brahmin who marries such a 
damsel blinded by lust is not fit to talk with or associate with and 
should be regarded a8 the husband of a Sudra woman. (22) Yama 
says that it is a sin to sell human beings. “ Whoever sells a human 
-being and thereby obtains some money, has to live, in the world to 
come, upon the urine, and the feces of the person sold. He who sells 
a girl for his living by receiving Sulka will be dooméd to live upon 
her urine and fæces in the world to come.”. Devala says in his 
‘Smrithi that, “where the bridegroom gives Sulka to the bride 
and then marries her, such marriage prompted by nioncy considera- 
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tion is‘of the sixth or the Asura form.” -Commentary :—Nor could 
it be contended that Manu and others have approved of this form 
as virtuous. Even this form can be resorted to in case of dis- 
tress, where marriage in the foregoing forms‘is impracticable. (28) 
“So says Narada also :—‘ Oh sages ! marriages are of eight kinds— 
the Brahma, &c., every form is preferred to that named after it and 
every form is permissible where the preceding forms are imprac- 
| ticable.” (24) The Chandrika also says, that the woman bought 
for money will fever become the wife. So Kasyapa says that in 
offering to the Devas and the manes, she must be regarded as a 
Dasi, Kasyapa says:—“ Good families sink into disrepute by 
improper masriages, omission of rites, neglect of the Vedas and 
disrespect towards Brahmins.” Manu’s condemnation applies where 
forms of marriages are available. On this point, some say thus :— 
Though it is said that there should be no sale of land, grain, paddy, 
sheep, horses, bullocks, cows and oxen, and athough Gautama and 
others say that there should be no sale of immoveable property and 
though, thus, the sale of lands is forbidden, Vignaneswara, consider- 
ing that the gift of land is lauded by the text, which says that the 
giver and the taker of the lands do, both being virtuous, certainly 
go to heaven, and that the gift of gold and water is praised in the 
text, which says that the earth goes with the donor of gold and water, 


holds that immoveable property may be conveyed by gift, after gift | 


of gold and water. So also, here we find that the sale of girls is 
prohibited by the texts which say that sellers of damsels are fools, 
etc., and that the Paisacha and Asura forms of marriage should never 
be resorted to. : 


But the following texts and others praise the gift of damsels. 

He who keeps up the sacrificial fire will never go to hell. The 
“gift of a girl is highly virtuous, A person giving a damsel in 
marriage purified by homa and manthra, scores as much virtue as 
represents a hundred-fold the virtue-of performing a hundred Jyot- 
hishtoma and Athtrathra sacrifices. Gold, horses, gingilee seeds, 
` elephants, dasis, houses, precious stones, chariots, damsels and. 
brown cows are the ten articles whose gift is highly meritorious. 
The gift of food, education, damsels, refuge, cows, land, gold, horses 
and elephants is meritorious, more than the gift of much money. 
Therefore, when a damsel could noi be had without payment of 
money, the marriage hag necessarily to be performed, considering 
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the text ‘ with marriage accrues fitness for Karma’ and seein that 
the Smrtthis say that it is only after marriage that Agnihotra and 
other Smartha and Srautha rites could be performed. As the 


Smrithi says that with water alone marriage in the regenerate 
classes is best performed, the damsel should be given after water. 


It cannot be said that the relationship of husband and wife does 
not accrue froni the Asura and the succeeding forms of marriage, 
as in them the seven steps are not gone over. For, even there the 
marriage ceremonies are performed after the acceptance of the 
bride. (25) Devala also says “In the Gandharva and succeeding 
forms of marriage, the marriage ceremony should be subsequently 
performed by porsons of the first three classes at sonfb proper time 
and before the firé.” (26) Another authority says “In the Gand- 
harva, Asura, Raékshasa and Pauiscacha forms of marriage, the damsel 
is first accepted; the homa should afterwards be performed.” Com- 
mentary :—It is, therefore, why Vasishéa in the following sloka says 
that the relationship of wife is not created by the mere fact of her 
having been carried away by force. “Ifa damsal carried away 
by force is not married with due manthras, she may be given like 
any other damsel in marriage to another in due form.” 


(27) Manu thus speaks of the essential preliminary to a mar- 
riage :—“ In the case of women of the same class, the marriage 
consists in taking her by the hand.” But the following rule should 
be observed when they are not of the same class :—The sword 
mush be grasped by a woman of the warrior class, the whip 
by-a woman of the Vaisya class, and the end of a cloth by a woman 
of theeSudra class when married to a man of the higher class. 





LUNATICS ARE NOT ENTITLED TO MARRY. 


On this subject, the Chandrika says :—“ The lunatic, the sinner, 
the leper, the outcaste, the eunuch, the consumptive and the dyspep- 
tic, need not be waited for. There is no marriago, no ritual, no 
pollution and no offerings of -water for the lunatic; the idiot, the 
impotent and the outeaste in the re-generate classes. They should ` 
be married with the plantain stem, and when that is not to be had, 
men should marry them with a branch of the sun plant—so said 
Manu.” 
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Nees and Satdtapa say :—‘He who marries while his elder 
brother is unmarried is known as Rarivetiha, while the elder is known ` 
as Parivitthi.” Parasara says :—“ The Parivettha, the Parivitthi 
and the woman who marries the younger while the elder brother is 
unmarried, all these go to hell ; the man who gives her in marriage 
‘and the man who asks for her, making up the number five. ‘There 
is no blame in passing over, in the matter of marriage, the hunch- 
back, the dwarf, the eunuch, the stammerer, the idiot, the born- 
blind, the deaf and the dumb as also the son of the paternal uncle, 
son of a co-wile and the son begotten upon another’s wife. There is 
no sacrificial fire, no Vedas, no tapas and no Srāddhas for the 
Paritettha as also for the girl who is married while her elder sister, 
not deformed, ig unmarried.” Commentary :—While there is an 
elder daughter entitled to marry, the younger should not be 
married ; but when the elder is. deformed, though unmarried, there 
_is no blame in marrying the younger. Where, while the elder sister 
‘is unmarried, the younger is married, the latter is known to bea 
Didhishu and the former also is said to be Didhishu. 


THE PROTECTION, OF WOMEN. 


Manne says :—“ Men should make women dependent, busy day 
and night with household duties, and must keep them under their 
control. The father protects during childhood, the husband during 
youth, and the son during old age. Woman is not fit to be inde- 
pendent. Women should be carefully guarded even from trifling ` 
derelictions ; for women not well-guarded cause grief to both*fami- 
lies. Seeing that this is the most sacred duty among all castes, the 
husbands strive to protect their wives even from the weak. He 
protects well who carefully protects his lineage, his character, his 
family, himself, his own virtue and his-wife. eThe husband énters 
the body of his wife, i is conceived in her womb, and is then brought 
into the world. The wife is called jaya, because the husband is 
born again from her womb. A woman brings forth a son quite 
like the man with whom she associates. Let a man, therefore, care- 
fully. guard his wife for the purity of his offspring. No man can 
guard women successfully by use of violence. But by the follow- 
ing devices they can be guarded. Let her be made to attend to 
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receipts of nionéy, to’ disburgerhents théreof, to cleansing budiness, 
to rituals, to the conipany at the table, and to household furniture 
and utensils. Women, who, though unguarded and confined to 
their homes by their amiable husbands, take care of themselves by 
the strength of their. own heart, are’ always well-guarded. Drink, 
bad company, separation from the husband, wandering, dreaming 
and living in another’s house are the ‘six faults iù a woman. 
These do not insist upon beauty, nor are they particular as to age. 
They co-habit with a man, whether- he is graceful or deformed, 
because of the one sufficient reason that he isa man. From natural 
love of incontinence, from ficklemindedness and obduracy of heart, 
they sin against their husbands, though guarded withgcare. Know- 
ing that this is woman’s nature as old as the Creator, man must use 
the greatest care in the matter of protecting her. Manu created. 
for women, beds, seats, ornaments, lust, anger, wickedness, faith- 
lessness: and bad character. Woman becomes one in nature with 
the man with whom she is in due form united as the river with the 
sea. Created to bear and multiply, virtuous, worthy’of respect and 
adding lustre to the house, there is no difference between woman 
and Lakshmi ina household. Women were created for bearing 
and men for procreating. 


“The bearing of issue and. the bringing it up when porn: are 
the. daily visible proofs of the part.which women play'in the 
world’s pilgrimage. Issue, good deeds, service, pure love and the: 
future bliss of one’s self and his ancestors depend upon one’s wife. 
A man going out for a long interval on business must make provi- . 
sion for his wife’s maintenance; for woman pinched by want will 
sin even against her rich husband. When the husband has arranged 
for her maintenance and left, she should live in strict conformity to 
virtue. But where the husband had left without making any pro- 
vision for her subsistence, she may live by pursuits which are not 
dishonorable. If men marry wives of different class, seniority, 
respect and residence should be in the order of their castes. In all 
castes’ the wife of the same caste should alone attend upon and do 
service to her husband and help him in the. performance of his daily 
rituals. The-wife of a different caste should, under no circumstan ces, 
do so. He who has this done by a wife of a different caste while 
his ‘wife of the same caste is living is as degraded as a: Brahmin 
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Chahd¥la. The worthy husband and: the worthy wife should always 
bé so engaged, that neither of them would violate the diregtions of 
the other. (2) Daksha says: “If the wife be under control and. 
obedient, there can be no better order than that of the householder. 
In that state, he will gain the three-fold bliss, called virtue, wealth, 
and desire. An agreeable wife is certainly a heaven; a disagreeable ` 
wife is-certainly a hell. This mutual love is not to be had even in 
heaven, What can be worse than separation even for anight? The 
householder’s state is a happy one. His happiness depends on his 
wife; and she is a wife who knows the law and her husband’s wishes, 
and is under her husband’s control. Unhappy quarrels, variance, 
and constant vexation are incident to a man having a perverse wife 
and specially the husband of two wives. Women, though well fur- 
nished with ornaments, apparel and food draw men away from. their 
happiness like leeches. The leech merely drinks blood and is to be 
pitied. The other (woman) deprives man of his wealth, his heart, 
his flesh, his strength and his comforts. The wife while a child is 
distrustful; while young, bent on pleasures; while old, she looks 
upon her husband as upon a straw. The wife who strays from 
the right path and is not deterred by kind measures from that 
course, subsequently becomes uncontrollable like a disease neg- 
ligently allowed to grow. Agreeable, always cheerful, clever, 
virtuous ‘and having issue, a wife endowed with these qualities 
is certainly the goddess of wealth. She is really the wife who is 
always cheerful, able to maintain her position and obedient to the , 
wishes of her husband. A wife who is not this is as bad as old 
.age. He who abandons in her youth his wife who is virtuous and 
obedient will be born a woman in seven succeeding births and 
doomed every time to widowhood. A woman who while her’ 
husband is living, fasts and performs vratas, cuts short her hus- 
‘band’s life'and herself goes to hell. He to whom his life, his 
wife, children, brothers, friends, servants and dependants are 
always obedient, commands respect from all the world. The woman 
who, treats with disrespect her husband who is poor, dis eased or 
stupid will after death be-born a witch or a she-pig in many suc- 
ceeding births.” ' (3) Yajnavlkya says: “The woman who when 
her husband is dead or alive does not seek another, attains fame 
in this world and in the next enjoys delights with Parvathi. 
The husband’s command should be-obeyed by the wife, This is 
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the greatest virtue in women. Even the husband who is g 

heinous sins should be waited for until purification. Women should 
be respected and presentec with ornaments, apparel and food by - 
their husbands, brothers, father, gnathis, fathers-in-law, mothers- 
in-law, brothers-in-law and relatives. The wife devoutly attached 
to her husband, skilled in tae management of the household affairs, 
cheerful and thrifty, must prostrate at the feet of her parents-in-law. 


-S. SITARAMA SASTRI. 


NOTES OF INDIAN CASES. , 


Queen-Empress v. Manikam, I. L. R., 19 M., 263. The 
head note to this case seems certainly to lay down a novel proposition 
of law. We are glad that the Judges observe, they do not go the 
length of saying, that, under no circumstances may local inspection be 
made. If it were otherwise, it would not be possible in many cases for 
the magistrate to arrive at tae truth. We quite agree with the state- 
ment of the learned Judges, that the magistrate should invariably be 
accompanied by both the pacties. We do not think, however, that it 
can be laid down as a broad proposition of law, that a magistrate who 
makes a local inspection disqualifies himself from trying the case. None 
of the cases cited is authority for the proposition that a local inspection f 
is illegal. 


Subrahmania Chettyar v. Padmhanabha Chettyar, ; 
I. L. R., 19 M., 267, A member of an undivided Hindu family can sue 
an alienee of part of the family property for the recovery of his share 
therein, This seems to us to be good law. The decision in Venkayya-v. 
Lakshmayya, I. L. R., 16 M., 93, does not affect the question, as there the 
suit was by one fibe asah other members, for partition of part of 
the family property ; and although a stranger was a party defendant to 
the suit, hé was impleaged only as a trespasser and not as. an alienee, | 


; Somasundara Mudaliar v. Vythilinga Mudaliar, 
I. L. R., 19 M., 285. The order in this case appears to us to bein- 
correct. Ñ. 5 of Act XX of 1863 seems applicable only where the trust 
is hereditary, and the dispute is as to who shall succeed to the trust, 
Where the-hereditary characzer is itself-denied, and the Court makes 
no enquiry whetherit is a hereditary trust or not, we think there is no - 
power to appoint a manager under 5. 5. l | 
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inilabdin Ravuttan v. Vijia Ragunadha Ayyar-. 
appa Maikan Gopalar, I. L. R., 19 M., 315. The decision in this 
case is of very considerable importance and lays down an important and 
salutary doctrine with regard to execution sales brought about by 


fraud, The decree-holder had obtained leave to bid, and the Court 


holds that there was a duty cast upon him of disclosing to the Court an 
agreement he had made with other persons to keep down the bids, The 
‘leave to bid would not have been granted but for the supressio veri, and 
if there was a duty to speak, the leave was certainly obtained fraudu- 
lently, and the Court was justified in setting aside the sale. | 


Mullapudi Krishnaya v. Venkata Narasimha Appa 
Row, 1. L. Ry 19 M., 369. The Court rightly holds in this case that 


kattubadi is no charge upon land and dissents from the ruling in Vizia- 


ndgram Maharaja v. Sitaramarazu, I, L. R., 19 M., 103. But, we think, 
the Court should have referred the case to a Full Bench in the face of 
that ruling. It is placing too great a responsibility on subordinate 


courts to ask them to elect between two conflicting judgments of the. 


High Court. 


Muthi Vijiya Raghava Raju Thevar v. V. Choka- 
lingam Chetti, I. L..R., 19 M., 335. One of the plaintiffs being 


entitled to the melvaram and the other to the kudivaram, and thérefore, 


both together entitled to possession of the estate, it does not appear wrong 


that they should sue for possession of the estate. If they had sued for 
damages it would have been a joinder of distinct causes of action, but 
_ as a right to possession resided in both of them together, the suit 
appears to have beon properly brought. 


a 


Kulandiya Sholagan». Vedamuthu Sholagan, I. L. R., 
19 M., 387. The question asto the validity of an alienation by the 
widow with the consent of the next reversioner has at last been set at 
rest by the decisions of the Privy Council. A relinquishment by the 
. widow of her estate so as to accelerate the succession is valid, A.relin- 


quishment coupled with an alienation by the next reversioner in favour. 


of a stranger seems also to be good. An alienation by the widow with - A 


the consent of the ‘next reversioner appears also to be Valid, not 
merely on the ground-that the consent evidences the propriety of the 
alienation, but on the ground that such alienation is akin to an alienation 
by the reversioner himself, where the widow has relinquished her right. 
Their Lordships, however, properly draw a distinction, that the principle 


of relinquishment of the estate so as to accelerate the succession cannot. 
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apply-when the property dealt with by thé widow is only one pigte out 
of several, and the dealing is only by way of mortgage. 


Jiwan Singh v. Misri Lal, I. L. R., 18 A., 146. Here was 
an alienation by a widow. She purported to alienate her property with 
all rights. It was signed by her next reversioner also as her agent. 
There was no consideration for the reversioner relinquishing his interest. 
The Privy Council has refused to regard itas a transfer of the whole 
proprietary interest including the rights of the reversioner, No Yo ques- 
tion was raised whether the property alienated was the whole pr operty 
to which the widow succeeded. It seems to us that, starting from the 
position that the consent of the reyersioner was only evidence of the e pro- 
priety of the alienation, the courts have gone on to hold, that “such 
consent is ipso facto sufficient to transfer the whole interest in any piece i 
of property alienated. 


. E. Wall v. J. E. Howard, i. L. R., 18 A.,156. Weare rather 

inclined to doubt the correctness of this decision. S. 214 of the Com- 
panies Act prohibits the institution of proceedings against the repre- 
sentatives of the officers referred to in the section, Supposing an order 
for costs has been made against the” officers and the officers died after- 
‘wards, there would seem to be nothing to prevent the execution of the 
order against the representatives, for such application would not be 
one under S. 214, We are so far inclined to accept the opinion of the 
Court where they say, that the application under S. 214 having been 
dismissed, ib could not be continued by- means of an appeal against the 
representatives. But the applicants having been assessed with costs, it 
seems to us that the section does not preclude an appeal at least 
so far as to get rid of their liability. We do not suppose that the learned 
Judges would hold, that, where an order for compensation had been 
obtained against the officers, their representatives would be precluded 
from appealing to set it aside, 


Ghulam Shabbir v. Dwarka Prasad, I. L. R., 18 A., 163, 
We are glad. that the Allahabad High Court does not follow the view 
that all matters between the decree-holder and the judgment-debtor 
are questions under S, 244, The words relating to the execution of the 
decree have been generally overlooked by the Madras High Court and 
proceedings between the auction purchaser who may happen to be also 
the decree-holder-and the judgment-debtor, relating to the delivery of 
` possession, have been erroneously regarded as falling under S. 244, 


In the matter of Rajendro Nath Mukerji, I. L. R., 18 A, 
174, : 5, 12 of tho Legal Practitioners’ Act renders a pleader liable to 


` 


À -THE MADRAS LAW JOURNAL. [Von VI. 


dismiayal if he was convicted of a criminal offence affecting character. 
An unreversed conviction would seem to be sufficient to entitle the court 
to remove the pleader from off the roll. -But the section is “enabling, 
‘and we ‘cannot think that the Judges would be exercising a proper dis- 
cretion, if: the conviction was manifestly unjust, in refusing to consider 
the propriety of the conviction before ordering the removal of the 
pleader’s name. 8,12 however does not apply to a vakil of the High 
Court. Weare unable to ageee that there is any principle of justicé 
which bies down the Judges to accept the conviction as right, Supposing 
the conviction was, by-an inferior tribunal, would it operate to preclude ` 
an enquiry into the correctness of it, We think not. Similarly, in this, 
caseewhen the conviction was upheld by the High Court, it would seem’ 
difficult to hald that they were precluded from looking into the pro- 
priety of the conviction. ’ 


In the matter of the petition of Khwaja Mahmud Yusuf, 
I. L, R., 18 A. 197. We think, the construction placed by the Court 
upon §,°596 is correct. Where one suit is for the value of less than 
Rs. 10,000, but another suit relating to the same property and connected 
with it was for largér value and the question was common to both, 
the decree may fairly be said to involve a question, though indirectly, 
respecting property over Rs. 10,000. See Ko Khine v. Richard Snadden, 
L. R., 2, Privy Council, 50; Joogulkishore v. Jotendro Mohun Tagore, 
I. L. R., 8C., 210; Busnatk v. Graham, I. L. R., 11 C., 740. 


Muhammad Yasuf v. The Himalaya Bank, Limited, 
I. L. R., 18 A., 198. We are glad that the Full Bench in this case has 
overruled the decision in Ghulam Muhammad v. The Himalaya Bank, ` 
Limited, I. L. R., 17 A., 292.. We expressed our disapproval of the 
latter case in 5 M. L. J., p. 342, for, it appeared to us that there 
Was a substantial compliance with the provision of the law as regards 
the description of the party. i 


- Abbasi Begam v. Nanhi Begam, I. L. R., 18 A., 206. It 
appears to us that the decision in this case is correct, though we cannot 
help thinking that the decision in Skinner v. Orde, I. L, R., 2 A241, isan . 
authority against it, The decision of the Privy Council in that case was 
no doubt passed with reference to the Code of Civil Procedure of 1859, 
but we do not think there is any- substantial difference in the language 
so as to justify the Allahabad High Court in refusing to follow it. But 
we venture to doubt the correctness of the decision in Skinner v. Orde. 
The Allahabad High Court is in our-opinion right, We fail to see how: 
an application to sue in forma pauperis, which, no. doubt, will be the incep- 
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tion of the suit if the applicant be allowed to sue in forma paupeAs, can 
be regarded as the commencement of the suit, where the petitioner. anti- 
cipating the refusal of his application pays the stamp. As the pro- 
nouncement of the highest tribunal, it has been followed by the Madras 
and Bombay High Courts. 


In the matter of the petition of Banarsi Das, I. L. R., 18 A. 
213. We are unable-to accept the view of Aikman, J., that a sanction 
under S. 195 necessarily pre-supposes an application for it. The word 
sanction, no doubt, has the ring of an approval by the-court of a course 
suggested by somebody else. Weare unable to think that the only 
course open to a court in the at Sence of an application by a party i is to 
direct a prosecution undér S. 476. We quite agree that it is highly f 
desirable that the court should proceed under S. 476. We would desire 
to point ont that courts should in the exercise of their discretion direct 
a prosecution under S. 476, where a gross perjury has been committed, 
rather than give a sanction to a private party, which is omon employed 
as a means of oppression. i $ 


Kesri v. Mahammad Baksh, I. L. R., 18 A., 221. That a 
complainant should be examined on oath upon his complaint -is laid 
down by the Code. The substance of that examination is no doubt 
required to be in writing, but we cannot regard it as illegal, if the 
complainant -merely swears to the trath of the statements in tha com- 
plaint, however desirable it may be that he should be examined with 
reference to the statements made in the complaint. 


Jaggar Nath Pande v. Jokhu Tewari, I. L. R., 18 A., 
223. We cannot understand what difficulty there could be in this case, 
After the time limited by a pre-emption decree has expired, the court 
has no business to accept the payment; for on failare of the per- 
formance of the condition within the time limited, the decree would 
operate in favour of the defendant. 


Sheoratan Kunwari v. Ram Pargash, I. L, R., 18 A., 227. 
The decision appears ġo be sound and salutary. The author of the 
trust, if he does not make any provision, is entitled to appoint to a 
vacancy. He can maintain a suit for the removal of a trustee without 
joining anybody else as required by S. 539, Civil Procedure Code, as a 
person interested in the temple under S. 14 of Act XX of 1863. The 
Court in this case gave possession to the plaintiff in order that the person 
appointed by the plaintiff may be placed in possession by the plaintiff, 
This seems analogous to the procedure recommended in Srinivasa 


Aiyangar v. Srinivasa. Swami, I. L, R., 16 M., 31, 
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rain Das v. Hazari Lal, I. L. R., 18 A., 238. It would be 
monstrous to hold that if the decree-holder did not apply to remove 
the obstruction within the time limited, he was precluded from seeking, 
delivery of possession again. If he is obstructed upon a fresh applica- 
tion it seems only reasonable to hold that he can apply within one 
month from that date. 


Queen-Empress v, Dalip, I. L. R., 18 A., 246. Where the police 
officer “made the arrest without a warrant, jie rescne of the person 
arresteé cannot amount to an offence under &. 332. But as the officer 
acted under colour of his office in good faith, the rescue will fall under 
Ss, 147 and 323 of the Code. In this case the warrant issued having 
gone*with another police officer, a copy was made from the books kept 
in the police station and carried by the officer who made the arrest, This 
was, of course, no legal warrant. - 


Bulwant Singh v. Roshan Singh, I. L. R., 18 A., 253. Bannerji 
and Aikman, J. J., hold, and, we think, correctly, that the legitimate son 
of an illegitimate son of the regenerate classes has no right to mainten- 
ance under the Hindu law, and, therefore, no interest in the family 
property entitling him to redeem'a mortgage executed by a member of 
the family. 


Ahamd-ud-din Khan v. Sikandar Begam, I. L. R., 18 A., 256, 
A person sues in the same character where he sues for property as the heir 
of another and for other property as his own acquisition. He is entitled 
to the legal and beneficial interests in both cases. The case, therefore, 
does not fall within the provisions of S. 44 of the Civil Procedure Code. 
There is in such a case no misjoinder of causes of action; the joinder 
of more than one cause of action against the same defendants being 
permissible. 

Bhagwan Singh v. Ummaht Ul Hasain, I. L. R., 18 A., 262. 
A person entitled to restitution under S. 583 is entitled to interest upon 
the money taken from him and to mesne profits of property of which he 
has been dispossessed. The Privy Council has laid down in Rodgers v. 
Oomptoir d'escompte de Paris, L. R., 3 P. O., 465, that it is a principle 
of natural justice that a person who has been deprived by the process 
of law of property should have been placed in the position he would 
have occupied if such précess had not been issued. As regards mesne 
profits a different view has apparently prevailed, see Ram Ghulam v. 
Dwarka Rai, I. L. Ri, 7 A 170, and Azizuddin Hossein v. Ramanugra 
Roy, I. L. R., 14C., 605, though the Madras High Court has acted on the 
view suggested by the Privy Council. We cannot find any difference 
in principle potwcen interest and mesne profits, 
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Shib Lal». Ha Asmattullah, I. L. B., 18 A., 265. We must reghecte 
folly beg leave to doubt the correctness of the view adopted by the Full 
Bench, that an actionable claim is necessarily one upon which an action’ 
could be instituted at the time of the assignment, It appears to us that 
although the date fixed for payment had ‘not arrived, the claim is action- 
able within the meaning of the definition contained in the Act. Wea 
ave unable to see why the learned Judges place a construction different 
from that suggested by the phrase. “ chose in action.” 


Queen- Empress v. Kaliyani, T. L. R., 19 M..356. Wfth all 
deference to the dissenting judzment of Davies, Ja, we confess to a feel-. 
ing of surprise that he should have felt any difficulty in the case and 
come to. the. conclusion to which he has. | The-operation referred to is. 
well known to be dangerous and the fatal consequence can well be- 
regarded as within the reasonable anticipation of the author. 


Simon v. Hakim Mahomed Sheriff, I. L. R., 19 M., 368. The 
decision in this case involves a question of some difficulty. Where a 
promise to pay money is contained in a negotiable instramentand there 
is a contemporaneous agreement in writing to discharge the obligation’ 
by making deliveries of goods in instalments, a question arises whether 
the two read together take the transaction out of the category of negotiable 
instruments, or the agreement to deliver goods is a‘collateral undertaking. 
Supposing there was no default in any instalment, it seems clear that an 
action cannot be maintained on the promissory-note unless the under- 
taking to deliver goods is regarded as an additional security, If an 
action cannot be brought notwithstanding the apparent tenor of the 
instrument, is not this result due to the undertaking to deliver goods i 
modifying the uuconditional promise to pay? The fact that default 
has been committed cannot alter -the nature of the transaction. We 
think, however, that the conclusion of the learned Judge that an action 
could be brought under the summary provisions of the Code is right, 
for those provisions seem applicable where the instrument sued on is 
a negotiable instrument notwithstanding’ the fact that other contempora- 
neous agreements, whether collateral or not, might change the nature 
of the transaction. > 


Queen-Empress.v. Virasami, I. L. R., 19 M., 375. Notwithstand- 
ing the language of -S. 526, A. of the Criminal Procedure Code which 
seems tò require a postponement of the trial where intimation is given 
of an intended application to the High Court for transfer of a case, we 
think the view of Collins, C. J:, and ‘Benson, Ja, that where there is suff- 
cient time before the trial for such appliċation, no further postpõnement 
need be granted, is reasonable. Neither the language of the section, nor 
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the dgcision in Queen- Empress v. Gayitri Prosunno Ghosal, 1. L. R., 15 O., 
455, necessitates a different interpretation. _The language appears to he’ 
drawn up with reference to a state of circumstances where there is not 
much time between the application and the date of trial, but the inter- . 
pretation appears to us to be sound, í : 


Kunhi Chandu Nambiyar v. Kunkan Nambiyar, I. L. R., 19 M., 
384, We think, the state of the law in Malabar with reference to the 
value of the improvements is positively discreditable to the Legislature 
and the Judiciary. Madras Act, I of 1887,is by no means happily 
worded. Nor has the High Court been of one mind in its inter- 
pretation of the Act. There is no case .of redemption in which 
the value of improvements is in question, which is not carried up in 
- appeal through all the Courts, engendering quite a spirit of gambling in 
litigation, There have been two reported decisions before the present 
case which are referred to, all of them proceeding upon a different 
understanding of the Act, though the Judges seem happily unconscious 
of it. The last of the series is the case under notice, in which the Judges 
have come to the conclusion that the improvement is nothing more than 
the cost of labour, not a bad economic principle surely, but, certainly, not 
‘the principle which the Legislature had in view when this beneficial 
legislation was enacted. 


Kaliyana Rama Aiyar v. Mustak Shah Saheb, I. L. R., 19 M., 395. 
The decision of Subrahmania Aiyar, J., has been affirmed by Collins, 0. J., 
and Benson, J. Weare, however, disposed to doubt the correctness of the 
` decision. It has been held that the properties of temples vest in the 
trustees or superintendents, and not in the committees to which they are 
subordinate. That being so, it follows, that a suit for the recovery of 
rent due to the temple should only be brought by the trustee; and, in 
order that he may sue, the exchange of puttah and muchilika which is 
an essential pre-requisite should be between the parties standing in the 
relation of landlord and tenant. The puttah should have been tendered 
by the trustee or his predecessor in interest, to entitle him to bring the 
suit, A puttah given by a stranger or by a bedy of people in whom 
the temple property does not vest cannot have any legal validity so as 
to entitle the trustee to sue upon it. We do not think, that the cases 
referred to by Subrahmania Aiyar, J., ‘support his conclusion in tbo 
present case. - 


- Davies v. Cundasami Mudali, I. L. R., 19 M., 398. S.63 of the 
Contract Act is a distinct authority for the position taken up by Mr. 
Justice Subrahmania Aiyar. The doctrine of consideration’ is itself in 
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several aspects artificial and the Contract Act has made a depayfare in 
‘not applying it to the case of a discharge of an obligation.” The decision 
in Manokur Koyal v. Thakur Das Naskar, I. L. R., 15 C., 319, seems also 
to support the same view. 


E, 0. Muthusami Mudaliar v. Simambedu Muthukumarasami 
Mudaliar, I. L. R., 19 MW, 405. The pronouncement of the Mitakshara as 
regards the order of succession among bandhus is very meagre. Although 
the enumeration has not been regarded as exhaustive, still the Aivision 
of bandhus is into three classes and the order of prectdence among the. 
classes must be held to be governed by the text quoted as binding by 
all the digests of authority in the South. A pitru bandhu, therefore, 
according to the definition of the text -cited must be postponed to the 
maternal uncle who must have a place among atma bandhus, if the 
maternal uncle’s son is among them, No doubt Bhattacharya and Sarvae 
dhikari have come toa different conclusion by ranking the sons of 
daughters of the family among atma bandhus. But the courts appear to 
have rightly refused to proceed upon principles of bandhu relationship, 
ab variance with the express pronouncement of the text. For the 
paternal gr andfather’ s sister's son is expressly named among pitru 
bandhus. 


Udayana Pillai v. Senthivelu Pillai, I. L. R., 19M., 411. Accord- 
ing to the ruling of the Full Bench in Sivakami Ammal v. Gopala Savun- 
daram Aiyar, I. L. R., 17 M., 131, thereis an express covenant to pay in 
this case, and as tho dogen was a usufructuary mortgage which 
contained a covenant to pay, the period of limitation for a suit by the 
mortgagee is 60 years under Art. 147 of the Limitation Act, 


Balajee Rao v. Sitha Bhai, I. L. R., 19 M., 414. We do not see our 
way to accept this decision as a correct exposition of the law, though 
the view taken by the learned Judges probably tended to advance sub- 
stantial justice in the individual case. An appeal was heard exparte 3 
but unlike in the case of an original suit heard exparte, the Limitation 
Act provides only a perjod of thirty days from the date of the appellate 
decree for setting aside the ewparte decree. The result of this provision 
is that the party who fails to appear and fails to move the appellate court 
to set aside the exparte decree within the time limited,. ‘probably, through 
no fault of his own, can only impeach the decree under S. 584 upon any 
ground specified therein which does not relate to the eaparte trial, It 
seems to us, therefore, however hard it may be, that the second appellate 
court is confined to the grounds touching the correctness of the decia 
sion, mentioned in clauses a and b, or the procedurg i in arriving at thg. 
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decising. We are unable to agree that the period for setting aside the 

_eapurte decree had not elapsed practically on the EEEN that the: appeal 


should not have been tried fa Š 


Rangayya Appa Rao v. Narasimha Appa Rao, I. L. R., 19 M., 
.416. The learned J udges talk of the plea of limitation having been put 
‘aside by the consent-of parties in this case. We are unable to under- 
‘stand this. The plea was raised before the District Munsif, apart from 
the direction of the Limitation Act, that the court itself should raise it. 
. It was accepted by the Munsif and the suit was dismissed. But the Dis- 
trict Judge reversed this decision, holding that there was no limitation 
and directing an enquiry into the merits. True, the defendant did not 
sprefer an-appegl against the ordér of remand to the High Court, but. is it 
obligatory upon him to do so? In the further proceedings before the 
District Munsif and the District J udge, there was no occasion for re-agita- 
ting the question. The defendant probably thought that the remand 
order directing enquiry into the merits precluded-any further considera- 
tion of the question of limitation. It has been held under S. 591, that 
the question not raised by an appeal from an order of remand may well 
be raised in second appeal in the course of the further proceedings 
pursuant to the order of remand; see Baus. v. Ramji, I. L. R. 
14 B., 232. 


Venganayyan v. Ramasami Aiyar, I. L.R. 19M., 492. Collins, 
0. J., and Benson, J., lay down that there is no appeal bin an order 
l passed by a.single judge in appeal from an order of remand. This view 
is, no doubt, in accordance with the earlier decisions of the Madras and 
Allahabad High Courts. But they do not seem to us to be correct ; see 
a review of the law on the subject in 2 M. L, J. 137. oa, 


` Muthusami Aiyar, J., sitting as a single judge, holds that, in an 
appeal from an order of remand, it is nat competent to the High Court 
to go into questions of fact dealt with by the order of remand. 
There does not seem.to be any justification for this view. There 
is no statutory provision, precluding ‘the congideration of questions 
of fact absolutely in all cases, by the High Court. There are numerous 
orders referred to in S. 588. It cannot be pretended that in appeals 
from those orders, the appellate court is bound to close its eyes 
against matters of fact. In many cases, the High Court may not be 
the appellate court. The fact that ‘an appeal from an order of remand 
lies to the High Court cannot alter the nature of its jurisdiction, In 
the absence of a statutory prohibition, we think the High Court is quite’ 
competent to go into the facts upon which the order of remand is passed, 


` 
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‘+ Thereis andther point in the case, to which we may draw ajtention. 
“Muthusami Atyar, J. states, apparently with approval;that the appellant’s 
vakil conceded that the order of remand was right in form and substance. 
We think, the vakil was wrong in making the concession, The question 
whether the plaintiff was the reversionary heir was no preliminary 
point distinguished from the merits. S. 562 does not apply to the case. 
We may quote the authority of the Privy Council, Saiyid Muzhar Hossein 
v. Mussamat Bodha Bibi, 1.L.R., 17 A., 118, in support of our interpreta- 
tion of the section: an dig - 

Cursetji Pestonjee Bottliwallah v. Dadhabai Edujjee, 1-L.R., 
19 M., 425. Shephard and Subrahmania Aiyar, J., applied in this 
case the English rule that a legacy is “payable after one year frem the 
date of the testator’s death to’ the case of a Parsee woman, and they rely 
in support of their decision upon the decision in Mylapoore Vyapoory v. Yeo 
Kay, I.L.R., 14 C., 801,-of the Privy Council. We think thet equity 
and good conscience will justify the following of the analogy of the 
English Law. ` | - 
_ Ramamritha Aiyar v. Gopala Aiyar, IL.R., 19 M., 433. We 
think that the question involved in this case penne better con- 
sideration than has been given to it by Davies and Boddam, J. J, If there 
are two instruments dealing with the same property, though both may 
requireregistration for their validity, the earlier in point of execution takes 
effect irrespective of the order of registration, for the registration relates 
pack to the date of execution; see S. 47 of the Registration Act. Ifa deed 
of gift has been executed signed and delivered, the donee can under 
the Registration Act compel registration of the document, and the 
District Registrar, if satisfied about the execution of the document, has 
no power to refuse registration, merely because the deed of gift is a 
voluntary ‘instrument. The learned Judges appear, therefore, to be 
wrong in saying that, the donor can no more be compelled to register the 
deed than to execute it in the first instance. The District Registrar has 
no business to make any cnquiry beyond the factum of execution, and if 
that should be proved, a, is bound to register it, 


But, there is, Tawera another question, whether a gift, being & 
voluntary instrument and it being complete only after registration, 
a deed ‘of gift -conipulsorily” registered effects a valid transfer. Tt 
seems tous, having regard to the provisions of the Registration Act, 
which are expressly directed to be read with the Transfer of Property 
Act, the Legislature must ‘be deemed to have enacted-the provision as to 
transfer of property by gift, being fully alive to the compulsory pro- 
visions regarding registration. We aro, therefore, - inclined .to think, 
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although, if unregistered, a deed of gift has no validity; it is valid, no 
matter whether the registration is voluntary or compulsory, the regis- 
tration rendering the transfer valid from the date of the execution. 


Kallu v. Halki, I.L.R., 18 A., 295. This case arises a question of 
some interest. A usufructuary mortgagee pays himself out of the pro- 
duce of the land, interest upon: his money and a part of the principal. 
Is this payment sufficient so long as it continues to give him a fresh 
starting point from each successive payment for a suit for redemption ? 
Aikman., answers the question in the negative, and we are disposed to 
think rightly. The section seems to contemplate payment to the credi- 
tor giving a fresh starting point to an action by him for the recovery of 
his meney, The mortgagee, therefore, should have the benefit of such 
payment. Payment by the mortgagor, or by the mortgagee to himself 
on behalf of the mortgagor has nothing to do with the right of redemp- 
` tion. See Brocklehurst v. J essop 7, Simon, | 438, Brown on Limitation, 
pp. 588 and 652, 


Kalian Rai v. Ram Ratan Rail-L.R.,18 A., 306. Weare glad 
that Edge, C. J., and Burkitt, J., sound no ancertain note against the 
practice, too common, among the subordinate courts, of adding any 
person as a party-defendant. Instances are very common in Malabar of 
a landlord suing to eject his tenant, being compelled to prove his title 
against other persons claiming title to the property. It is proper, no 
doubt, to implead persons who have any connection with the cause of 

action alleged, but to start distinct matters for enquiry, with the addition 
` of strangers, seems highly reprehensible. 


Abdulah Khan * Abdur Rahiman Beg, LL,R., 18 A., 323, 
'There was a misrepresentation in a contract of sale; and it was found 
that the party to whom the misrepresentation was made was damnified. 
Tn an action for damages, the Court refused to give relief, unless the 
misrepresentation | was shown tobe fraudulent. Edge, O. J., and Blenner- 
hasset, J., rely npon the decision in Derry v. Peek. We think, however, 
that the decision of the House of Lords has no application, That was an 
action in tort for deceit; and the House of Lords held that the essence 
of the action lay in the fraud. But the action if the present case was 
for damages for breach of contract. - The misrepresentation in the case 
would fall under clause 3 of S. 18 of the Contract Act; and as a breach 
of covenant, it would be actionable. The{learned Judges say that there 
was no agreement to make compensation in case of misdescription. 
But a person would be entitled to compensation if there was the covenant 
as regards the extent of the land, even though there is no promise 2 
make compensation. ? 
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Tara Chand v. Imdad Husain, I.L.R., 18 A. 325. Yre deci- 
gion in this case is instructive. The order of the Revenue Court, 
however erroneous, directing asale of mortgaged property contrary to 
S, 99 of the Transfer of Property’ Act, is binding between the parties, 
The auction-purchaser who claims his title in pursuance of that 
adjudication has a title which cannot be impeached by the judgment 
debtor or the decree-holder. The interest of the judgment-debtor has 
passed to the purchaser in consequence of an erroneous adjudication, 
The Court very properly holds that a co-sharer of the judgment-debtor 
or any stranger cannot question the passing of the interest to the 
purchaser. The point to be noticed in this is, that the principle is not 
that of res judicata; for, it only applies between parties and theirerepre- 
sentatives. Where the interest of one has passed to anther bya pro- 
ceeding which is binding between the parties, no stranger can question 
the validity of the transfer. The Madras High Court, however, in a 
recent case where a mortgagee. obtained a money-decree agaiust the 
mortgagor and purchased a debt due to him and brought an actidn on 
the debt for its recovery, held that it was competent to the dèbtor to 
show that the decree of the mortgagee was not right. It appears to 
us that this view is erroneous. 


Muhammad Ali Jan v. Faiz Baksh, IL.R., 18 A. 361. A stranger 
built upon ground belonging to several coparceners. The building was 
of course a trespass. Some of the coparceners buy the bnilding, and 
Banerji, J., holds that the building continues a trespass, entitling, the 
other coparceners to claim joint possession of the site on which it stands, 





SUMMARY OF RECENT CASES. 


Oosts—Solicitor and Client—Counsel's fees. 


In re Le Brasseur and Oakley [1896 2 Ch. D. 487]. 


Under the common order to tax a solicitor’s bill, the solicitor is 
bound to “ give credit | for all sums of money by him received of or on 
account of the client,” “his is not confined only to moneys received by the 
solicitor in respect of the bill of costs under taxation; but it includes 
all moneys which the solicitor, in his character of solicitor or agent, 
has received for, or is legally or ‘equitably liable: to pay out to the 
client, and against which if sued for by the client the solicitor could set 
off his costs when taxed. This does not include, where a counsel is the 
solicitor’s client, any sums which the solicitor might have received on 
his behalf as counse] in some other case, i 
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‘Tha following observations wera made by the Court with Respect 
: to counsel’s honorarium. 


Lindley, b. J..— It would, I think, be much to be regretted if this 
Court, either by itself or by its officers, did anything to enable counsel 
to recover his fees from his client, whether the lay client or the solicitor 
client, Fees are payable as a matter of honour. The solicitor can if s0 
required by counsel, be compelled either not to retain him or to pay his 
fee with the brief, This is the remedy of counsel, and he has it in his 
own hands. If heedoes not choose to insist on payment of his fees with 
the brief, the payment becomes a matter of honour, not of legal obliga- 
Sion, f 
I think it js of the utmost importance that the Court should not 
assist barristers to recover their fees. If they do so, the whole relation 
between a barrister and his -professional client will be altered, and a 
door will be opened which will lead to very important consequences as 
regards counsel. The inevitable result will be to do away with that. l 
which is the great protection of counsel against an action for negligence. - 
by his client. - 


Lopes, L. J.:—“ Their paymentis only a matter of honour. It is’ - 
open to counsel, if he thinks fit, not to accept a brief -unless the fee is 
prepaid, and it would be contrary to all the decisions, and I think 
against good policy, to hold that counsel’s fees are recoverable. The 
decision of the Court.of Common Pleas in Kennedy v. Brown, 13 O. B. 
(N. S.), 677, has always been acted upon, and it establishes the unquali- 
fied doctrine that the relation of counsel and solicitor renders the parties - 
mutually incapable of making any legal contrach of hiring and service 
in regard to litigation. . 


Trespass to Land-occupation—Measure of damages. 


Whitwham » Westminster Brymbo Coal and Coke Co., 
[1896, II. Ch. D. 538, C. A.J. 


e 

We reported a summary of this case when it was decided in the 

first Court before Chitty J. (vide 283 ante). The case came on before 
the Court of Appeal and the decision of Ohitty J. was affirmed. While 
so affirming, their Lordships of the Court of Appeal guarded themselves 

| from being misunderstood by declaring in express terms that a plaintiff 
in an action of trespass for an injury to his laud, is to be paid in respect 
of the loss he has ‘sustained in-consequence of the wrongful acts of the 
defendant, and any, benefit which accrues to the defendant is not an ele- 
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ment to be taken into considération. .Their Lordships said that there 
was no magic in the so-called way-leave cases, but, that the principle of 
those cases fell clearly within the rule above-mentioned. In the case in 
question they held that the defendant had committed two injuries to the 
plaintiff. In the first, the defendant had so used the plaintiff's land as 
to diminish its marketable value; and secondly, he had been using the 
land for years, and thus hdd been depriving the plaintiff of his use. 
For both these injuries the defendant had to pay. It is the latter injury 
that is relieved in the so called way-leave cases, the measure of damages 
being what the plaintiff would have had to pay for suéh uses. 


Adding of Plaintif —COonsent of solicitor sufficient Costs. 
Fricker v. Van Grutten [1696, I Ch, D, 649, ©. A.) 


Rule 11 of Order XVI, of the rules of the Supreme Court, 1883, con- 
tains a provision similar to that of S. 32 of the Indian Code of Civil 
Procedure. The rule enacts that no person shall be added as a plain- 
tiff or as the next friend of a plaintiff, in an action “without his own 
consent in writing thereto.” The Court of Appeal held with reference 
to this provision, that the consent required by the rule must be the 
consent of the party himself in writing, and signed by him; and that 
the consent in writing of hig solicitor on his behalf, signed by the solicitor, 
would not be sufficient to bind him, though written and signed in his 
presence, i f 


Lord Justice Lindley, after reviewing the previous state of the law on 
the subject, said that special significance was intended by the Legislature 
to be attached to the word “own” in the rule referred to, thereby 
meaning that the consent must be “by writing under his, her, or their 
hands,” to be so joined as provided by S. 34 of the Common Law 
Procedure Act, 1852. E 


It was also held in this case that, wherea person has been added as 
plaintiff without propergonsent and without his knowledgeand orders had 
been passed directing him to pay costs to the defendant in the suit, the 
practice is to stay all: proceedings both past and future so far as the 
newly added person is concerned, aud strike.out his name from the 
record. The solicitor who’ wrongly made him a party was ordered to` 
pay all his costs, all the costs which he has been ordered to pay, and. 
also all the costs of the defendant, and such costs were held to include 
the costs of the application by the person named as plaintiff to be dise ` 
misse dfrom the proceedings, In this respect the Gourt préferred, to 


8 


“462 THE MADRAS LAW JOURNAL. 4 [YvOL, VI. 


follow, the practice of the Courts of Common Law as laid down in 
Reynclds v. Howell (L. R., 8 Q. B., 398) in preference to the old practice 
of the Courts of Chancery by which the new plaintiff was left to pursue _ 
his remedy against the solicitor in another proceeding, 

4 


Attorney-General v. Albany Hotel Company [1896, II Ch. D, 
656, ©. A.J. 


Where, at the instance of the Attorney-General, an interim injunc- 
tion is granted on behalf of the Crown, the Court will not, as a general rule, 
require the Attorney-General td. submit to the condition of giving an 
unde?taking as to damages before the injunction is granted. If the case 
were doubtfulthe Court might well refuse the injunction, and if the case 
happens to be very near the line, the Court might say, if you like to 
give an undertaking, or find somebody to do so, we will then grant an . 
injunction, 


Charity—Oy-pres—Bona Vacantia. 
Cunnack v. Edwards [1896, II Ch. D., 679, ©. A.J. 


A certain number of persons associated themselves together for 
the purpose of providing for their widows. Every member of the 
association was to subscribe a certain amount to a common fund out 
of which each member’s widow was to be provided for to the maximum 
extent of £25 per annum during her widowhood. Each subscriber 
to this common fund did so upon the terms that if he left a widow, 

; the trustees of the society should out of that fund provide for her 
in the prescribed manner during her widowhood. By the year 1879, 
all the members of the society had died. The last widow annuitant 
died in 1892, the society then having a surplus or unexpended fund of 
1250£. Under these circumstances Chitty, J., held [vide 1895, I Ch., 489, 
5 M. L. J. 186,] that there was a resulting trust in favour of the legal 
representatives of those who contributed to the fynd. Healso held that 
the society was not a charity, and that neither the Crown nor the repre- 
sentative of the last member was solely entitled to the fund. The Court 
‘of Appeal concurred in the opinion that the society was not a charity 
inasmuch as the relief of poverty and suffering, one of the essentials of a 
charity, did not form one of the elements of the association. But they 
overruled Ohitty, J., on the other point, z.¢., that the representatives of the» 
deceased members had any interest in the fund. Lord Halsbury, L. C., who 
delivered the leading judgment in the case said ;—“ It was a perfectly 
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business-like arrangement; each man contributed a certain sum of 
money to a common fund upon the bargain that his widow was to receive, 
upon terms definitely settled, a certain annuity proportionate to the time 
during which her husband had contributed to the common fund, There 
never was and there never could be any interest in the contributor other 
than the right that his wife, if she survived him, should become entitled . 
to a widow’s portion thus provided. This was the final and exhaustive 
destination of all the sums contributed to the common fund. In the 
result they held that the fund passed to the Crown as bona vacqntia. 


Ohartty— Poverty—Lapse—Cy-pres: 


ag | 
Inve Buck Bruty v, Mackey [1896, II Ch. D., 727, per Keke- 
wich, J] ` 


This was a case of a friendly society similar in its constitution to 
that in Ounnack v. Edwards, ante [1891, II Ch. D., 679], but with 
this difference in its object ; 4c., that in this case the resulting fund was 
to be invested “ for the relief, by means of annuities, of members, their 
widows and children, if in distressed circumstances,” 


I. To this society a , testator left a legacy of 5008. At the time 
of the will there were only thre annuitants, and two of these died subse- 
quently. 


Ii. On an originating summons by the executors of the will 
against the sole surviving member, the sole surviving annuitant and 
the residuary legatees, to ascertain whether the society was entitled to 
the legacy ;— 


Held: by Kekewich, J., distinguishing (Ounnach v. Edwards) 
(1) that the society was a charity—as much as the words “ifin distressed 
circumstances ” clearly indicated relief of poverty as one of its elements 
within the rule expounded by the House of Lords in Commisstoners 
for special purposes of the Income Tax v. Pemsel [1891, A. ©., 581]; 
(2) that the society was a charity existing at the date of the testator’s 
death and that the legacy had not lapsed; and (3) that the legacy, not 
being required for the remaining amounts, was applicata cy-pres. 
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JOTTINGS AND CUTTINGS. 


Woe beg to acknowledge with thanks the following publica- 
tions :— 


The Calcutta Weekly Notes for December, 1396 (in exchange). 
The Educational Review for November, 1896 (in exchange). 
Green Bag for November, 1896 (in exchange). 
Allahabad Weekly Notes for Oct, and Nov. 1896 (in exchange), 
Th8 Canadiag Law Times for November, 1896 (in exchange), 


The Albany Law Journal for Oct, and Nov. 1896 (in exchange). 
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The Wifes Mother-in-law.—It is not often that the wife thinks she 
has “got even” with her mother-in-law, but she must think so in 
Williams y: Williams, 20 C., 51, or she is a very unreasonable woman. This 
was an action for alienating her husband’s affections and persuading her 
to desert her; and she had a verdict for £12,500, which was upheld on 
- appeal, It would strike one that this is a high price for the affections 
thus alienated, but on looking into the case it appears that something 
more substantial than affections was alienated, namely, £25,000 in stocks 
and bonds, which the crafty mother-in-law raked in, The excuse the 
pusillaminous husband gave her was “Ma has got all my money and 
will not give it to me until I do” and he told his wife he would return, 
The doctrine of this case is now the law of New York, Ohio, Connecti: 
cut, New Hampshire, Indiana, Michigan, Missouri, Nebraska, and Iowa, 
but is denied in Maine and Minnesota ;—7'he Green Bag, 

we 
is 


A plen of the statute of limitation for contempt of Court.—A Mivhigar 
Justice of the peace was about to fine an attorney for contempt of court, 
when the contumacious limb of the law arose and said, he would plead 
the statute of limitations, “Statute of limitations!” exclaimed the 
Justice, “ what has that to do with the matter?” “ Because, sir, I have 
entertained the utmost contempt for this court, for considerably more 
than six years.—The Green Bag. 


eR 
$ 


A definition of “ Law’ —In New York City, a candidatë for admissioti 
to tho Bar, when asked to define “law ” responded “ shall I give’ Coke’s 
description or Blackstone’s, or may I give mine own?” Having been told 
to submit his own idea, he added ; “ I have been three years in the office 
of (naming a celebrated legal firm), and haye seduously attended 
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court proceedings and have come to the conclusion that law is injustice 
reduced to an exact science.” —The Green Bag. 
. e 


RS 
o 


Give youy views about lilel, was a question put to a candidate for 
admission to the Bar of New York City. The answer began: “ Every 
libel is a lie which, like the bell on a cow’s neck, sounds far and wide, 
dence a belled lie or a lie-bell,” -but however ended by giving Alexander 
Hamilton’s famous definition now used in all elementry treatises on 
defamation.— The Green Bag. p : 


% 


Lord Justice Lindley, distributed the prizes to the successful stedents 
of St. Thomas’ Hospital. Among the company were several ladies. In 
the course of his advice, he snid that he had been on the Bench for so 
many years struggling to hold his tongue and that it was quite a new 
experience to come before an audience, He sometimes saw ladies judi- 
cially, but seldom with pleasure, and if the Liturgy were ever revised 
while he was alive he should suggest the addition of the words, “ from 
female litigants in person, good Lord, deliver us.’ There was a similarity 
‘in the legal and medical profassions—both dealt with human beings— 
but he thought theirs’ was a more useful profession than his own. Both 
were overstocked, but he would remind them that there were always room 
for those who were better than their brothers. With regard to the pro- 
blems in connection with insanity, his Lordship showed how the legal 
mind could not always agree with the conclusions of the medical pro- 
fession, and subsequently referred “to the improved legal position of 
medical men, especialy with regard to vexatious and frivolous prosecu- 
tions, and he also dealt with the question of the medical profession 
disclosing matters which their-patients had confided to them, expressing 
the opinion that in no case ought it to be done except under very special 
circumstances which fully justified such a course being taken.-The Law 
Journal, ae 

The fine old doctrine of self-help :—is still recognised by our law, but 
before resorting to it, it is desirable to ascertain with some care what 
you may do in this way and what you may not do. You may undoub- 
tedly abate a nuisance, for instance. Ifan urchin of seven persists in 
ringing your door-bell by way of recreation, you may abate him, but then 
„you must use.no greater force than is necessary for the purpose; you 
must not sally out, as the doctor did in a recent case, and chastise the 
said urchin with a dog-whip. This sbrt of self-help is now an anachtonic 
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and an expensive luxury, It involves a reversion—a ‘throwing back’ 
as bioldpists would say—to those primitive times when retaliation and 
reprisals prevented life-ever being dull. This kind of wild justice, com- 
monly called ‘revenge,’ is so inveterate and so agreeable to human 
nature that it is never likely to become quite extinct. Has not the his-. 
tory of law for many centuries, indeed been little else than a struggle to 
compel the primitive man to forego the highly prized right of retaliation, 
and accept in lieu thereof a ‘ weregild’ or judicial compensation? But ` 
allowing for some curious survivals, the general tendency of law and 
social life is to diScourage the taking of law into your own hands. Mr, 
Justice Wright, it is true not long since, speaking from the Bench, said, 
“I shall tell the jury that, if a man calls another a liar, a slight blow in 
retaliation is justifiable;’ but it seems doubtful whether this dictum 
would be a safe one to act upon. At all events, the combativeness of 
the nutural man hardly requires judicial encouragements. It is better, 
as Chief Justice Best said, for the injured individual to follow Lord 
Hale’s advice and appeal to a court of ‘justice. The only objection is 
that an urchin of seven is a chartered libertine at law.—The Law_Journal. 


+ 


A Physicians Duty of Secrecy.—Considerable discussion of this 
‘topic has beeg provoked by the case of Kitson v. Playfair, fully reported 
in the London Times of March 23rd and the days following. This case, 
however, did not involve the point, for the defendant pleaded privileged ` 
communication in an action of libel and slander, and the jury found 
malice in fact. In a proper from of action the. question then is; What 
right must a plaintiff rely upon to recover from a physician for the dis- 
closure of a professional secret? The nature of the relation. between 
physician and-patient seems to be similar to the relation between princi- 
pal and agent, bailor and bailee. Hixcept for clearness, it is immaterial 
by what name it is known; whether, as is frequently done in agency, it 
is spoken of as a status, or whether some other term is applied to it. 
Under all circumstances, the fundamental nature of the right remains. 
It does not arise merely from the physician’s beifig a member of society, 
and is not a duty owed to the public generally, and, therefore, it is not 
strictly proper to call its violation a tort; nor can it be said to be a duty 
assumed by contract, for though there may generally be a consideration, 
- consideration is not essential, and when present would be of but slight 
importance in measuring the duty assumed. The foundation of this 
duty has very aptly been called an “undertaking.” See article on 
« Gratuitous Undortakings,” 9 Harvard Law Review, 222. It is one of 
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the recognized Heis: so much discussed of late, the breach of which 
doeg not belong to either of the great olasses of tort or breach of contract, 


What is “andertaken” is a question of fact. It is clear that a 
physician “ uudertakes ” to use that degree of skill which modern practice 
demands under the circumstances, and also such skill as may reasonably 
be expected of him from his individual record. Is there more? Does 
he “undertake” to keep secret whatever he discovers or is told while 
acting professionally? It would seem so. This is an obligation clearly. 
zecognized in the ethics of the profession, and it would seem to Be a legal 
duty to the patient. Judge Cooley treats a breach of this duty as one 
of the wrongs in confidential relations (Cooley on Torts, 2d Ed., 619). 
It is submitted that the liability of the physician in De May v. Roberts, 
46 Mich. 160, must rest on his “ undertaking” to act in® a professional 
manner. While itis true that the physician is not privileged from 
zestifying, this does not show there is no legal duty of secrecy, for the 
iaw simply does not allow the “undertaking,” if it extends so far, to 
interfere with the ascertaining of truth in a judicial inquiry. It is 
needless to comment on the oft-attacked rule that physicians and the 
clergy are not privileged: As long as it exists, however, it must be a 
good defence for the physician in any action for the disclosure of a 
communication, The exact limits of this “ undertaking” can only be 
ascertained when the-question actually comes up. Whether, as some 
physicians claim, disclosure can be made as necessity requires, the phy- 
sician being the judge of the necessity, though the secret is the patients’, 
will then be determined. ln determining this question, it would seem 
that aid should be sought in the testimony of physicians and others 
baving special knowledge :—Harvard Law Review. 


4K 
* 


LEGAL ETHICS, 
By W. E. Glanville, Ph.D. LL.B. 


From a time to which the memory of man runneth not to the con- 
trary, it has been populgr to regard the members of the legal profession 
as a set of gentlemen who prostitute the business of their calling to the 
emrichment of unscrupulous greed, oppression and robbery. The liti- 

‘gants in a case have been likened to the two. dogs who fought over a 
bone, while the attorney in the case has been likened to the sleek, 
sharp dog who ran away with the bone and retained it for his private 
use. It is reported that there is a club or confraternity of lawyers in 
ecnnection with one of the Inns of Court, London, which has been 
nemed by its members “ The Devil’s Own.” This sententious appellation 
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probably expresses the popular idea concerning the legal profession, 

How this idea originated and why it is so prevalent is perhaps not diffi- 

cult to determine, The usual explanation is that the personnel of the. 

profession is of generally dubious character; that the Bar is the resort 

or rendezvous of persons of Jawless propensities who believe that in the 

practice of this profession there are unusual facilities for ministering to 
“their rascality. i 


Tt is not denied that the legal profession affords many inducements 
to rapacity ; “but itis denied that it affords greater inducements than 
many other vocations. In the matter of fees the charges of-attornoys 
in thig country compare most favorably with those of counsel in other 
countries, and in some casos the fee is fixed by statute. In fiduciary 
relationships, as trusteeships, guardianships, and receiverships, where 


temptation to extortion is strong, the greatest protection is afforded by 


courts to the beneficiaries, wards and creditors, and a strict accounting is 
required at regular intervals. Of course, if a person is destitute of 
principle and is: conscienceless, he can make the profession of the law 
serve his ends to some extent. But the “tu quogue” argument applies 
here, and it would not be difficult to cite similar cases in political life , 
in almost every walkin commercial life, and in the professions of 
medicine and the ministry also, in which persons have a supreme regard . 
for the shekels and a supreme disregard for any question of principle 
or conscience that would condemn their unlawful propensities, There 
are black sheep in every calling, and Iam not aware that there are 
` more in the legal profession, in proportion, than there are in other walks 
in life. ,To judge all by one argues a lack of ordinary intelligence and 
discrimination, Still it must.be admitted that the popular impression 
credits the legal profession with an unenviable notoriety in this’respect, 
To assert that the legal profession is lucrative is neither here nor there. 
There are prizes in the legal profession as in others, In the front rank 
of the medical and political professions there are men who realize as 
much “per annum’” from their respective professions as men in the 
front rank of the legal profession do. A little yeflection has led me to 
the conclusion that the explanation of this popular idea of the avarici- 
ousness and lack of principle in the profession of the law arises from 
the very nature of the profession itself. Toa great degree it is neces- 
sarily concerned in disputes, animosities and rivalries that arise from 
the litigating spirit which is characteristic of haman nature in its earthly 
mould, Sir Walter Scott, himself a lawyer of no mean parts, puts into 
the mouth of one of his legal characters in “Guy Mannering,” the fol- 
lowing wise and sensible language; “It is the pest of our profession 
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that we seldom see the best side of human nature; people come to us 
with every selfish feeling sharply and newly pointed. Many a man hag 
come to my office whom I have at first longed to pitch out of the window, 
and, -yet, at length I have discovered that he was only doing as I might 
have done in his case, being very angry and of course very unreasonable. 
Ihave satisfied myself that, if our profession sees more of human 
roguery than others, itis because we. see it acting in that channel in 
which it can most freely. vent itself. In civilized society, law is the 
chimney through which all the smoke discharges itself, that used to 
circulate through the whole: house and put every oye’s. eyes Out. No 
wonder therefore that the chimney itself should sometimes get a little 
sooty.” 


It is not in the nature of things for both parties to a suit to win. 
One fails. He has costs to pay and perhaps damages or a fine besides, 
He is chagrined. Heis considerably out of pocket. Because he has failed, 
he is disposed to think that his attorney should not expect a fee. The 
attorney-thinks differently. Hence arises a dislike for the profession 
which is considerably fomented by the explosive state of his feelings. Or 
perhaps he considers that he has not received justice ; that he has been 
denied some of his rights. Hence he proclaims that the law is a travesty 
and justice a farce. Whereas, had he won the suit, his opponent would 
havefailed and might probably have been equally. eloquent in his denuncia- 
tions of lawyers and of the profession generally. Now when you consider 
that there are of necessity hundreds of such instances as these every day, 
iis it to be marveled at that this popular impression should exist; It is 
indeed to be regretted that more cases which simply arise from two persons 
getting at logger-heads with one another are not settled out of court. It” 
‘does not add to the dignity of a court or of a community for persons who 
fail to keep the peace to be so anxious to air their grievances and wash 
their dirty linen in public. No decent housewife thinks of going through 
with a family washing outin the front yard. No lawyer of standing, who 
is proud of his profession, is fond of this kind of work. But if persons 
of quarrelsome disposition and litigious spirit are determined to thrust 
themselves into court in order to enjoy the sweets of revenge, and seek 
to comfort themselves with a money solatium, ‘there is no help for it, 
and they must be prepared for the outcome of the trial if it prove a 
failure. I would therefore state that it is the misfortune rather than 
the fault of the profession which has led to this stigma being fastened 
upon it, It is further probable that an additional reason why this 
‘stigma: has been attached to the legal profession is to be found in the 
alarming and single pronouncements which are-sometimes made in the 
administration of the law. It is true that in some of these cases the lay 
mind is not sufficiently instructed to recognize the principles which. 
underlie apparently unjust decisions and dicta, But, account for it as 
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you may, there isa growing. spirit of uneasiness with respect to the ` 
absolute integrity of the duly authorized exponents of the law in the 
discharge of their high and responsible duties. 


It is impossible to find language ‘sufficiently plain to condemn con- _ 
scious tampering and tinkering with the well settled principles of law 
for the purpose of shielding wrong, authorizing injustice or pandering 
to political expédiency. Such conduct, whether it emanate from the 
bench or from the bar, is inexcusable and indefensible, It is a disgrace 
to the State and a shame to the persons who are so far forgetful of their 
oath of office (not to ‘mention the sentiments of manhood), as to lend 
their countenance to it. It strikes at the foundation of peaceable society 
and imperils not simply the “ bene esse” but the very “esse” of ‘civili- 
zation. It should be visited with impeachment or disbarment. A- 
justice of the Peace or an attorney who will take advantage of a defense- 
less woman, say a widow in straitened circumstances, or oppress the 
fatherless, or “grind the faces of the poor” for the sake of lining his 
own purse, has no pretence for his practices either at law or in equity. 
Such conduct is iniquitous and disreputable. The law is dishonored by 
such officers. 


Passing from the popular conception of legal ethics to'the subject 
as it finds an exposition in the several titles of the law, I think it may 
be safely affirmed, in the language of Lord Erskine, that the principles 

`of law are founded ‘‘in-the charities of religion, in the philosophy of 
nature, in the truths of history, ‘and in the experience of common life.” 
This vast fabric having its foundation in the common law-of England, 
with a growth of a thousand: years, introduced to this country in colonial 
times, adapted to the new circumstances of a new nation, revised and 
. improved in many ‘particulars “by the advancement of civilization, is 
calculated to dispense justice in the land and to be a refuge and shelter 
‘forthe oppressed, There is mo title of the law which is not based upon 
principles of abstract justice which will disclose themselves to you if - 
your examination be conducted in a fair and dispassionate spirit. Take 
the law of contracts. A contract is an agreement, enforcedble.at law, 
by which two or more persons agree to-do or not to do a particular 
‘thing. To a valid contract there must be competent parties and a reason- 
-able consideration. For the sake of certaimy, contracts involving . 
money: above a certain amount are required to bein writing, and for 
the sake of preventing fraud certain special classes ‘of contracts are 
required to ‘be in writing. ‘Again, contracts -which are against public 
policy or good morals, or which are in restraint of trade, or in direct 
opposition to some.statute law, or which are usurious, are invalid and 
‘non-enforceable. “Now these simple doctrines which constitute the 
foundation and framework of the law of contracts commend themselves 
to us as eminently just and fair, They. create mutual or reciprocal rights 


PARTS X & x1] THE MADRAS LAW JOURNAL. | — 471 
» 


and obligations between the two parties to the agreement, rights or 
‘ obligations which cannot be’ declined without working inj ary to the 
other party, who can then invoke the aid of the court to redress his 
grievance. No one except a person who did not want to act justly him- 
self could complain of the standard of ethics illustrated in the law of 
contracts. Itisa fundamental maxim in ethics as it isin law that 
“aman should so enjoy -his own as not to injure others.” The man 
who does so is protected by law; but the man who so enjoys his own 
as to make a nuisance of himself, or to trespass upon his neighbour’s 
rights and property, is justly and properly held answerable for his con- 
duct. In the domestic relations, in the acquisition and transfer of real 
property, in the descent and distribution of property, the rules of law 
are all designed to uphold and preserve the rights of all the parties con- 
cerned. Then when you consider the manifold applications of equity 
jurisprudence supplementing the operations of the law and removing all 
manner of possible hardships and seeking to maintain the high standard 
set forth in that maxim, “wherever there is a right, there ought to be 
a remedy,” it would seem impossible to disparage the strict justice of 
legal ethics, .But it isin the application of these principles of law to 
any particular controversy that the door is open to abuse, It is appalling 
to harbor the thought that the men who occupy the highest positions in 
the legal profession should be susceptible to bribes and to perversion of 
law and justice at the instigation ot an influentiai suitor or a powerful 
corporation. As things are, however, it isin the power ofthe people 
to unseat judges who are guilty of such practices and ‘to prevent them 
from holding office ever afterwards. [tis a very open question whether 
judgeships should be in the gift of political parties and should be mani- 
` pulated by political machines, Judges in all cases should be men of 
tried and proved ability at the bar, who, by reason of service and em- 
inence in the profession, merit the promotion to which their brethren 
elect them. It is not to be disputed that if legal ethics are to be main- 
tained the judges must be clear-headed, upright men and accomplished 
jurists. Equally necessary is it that attorneys and counsellors should be 
animated by a high sense of integrity. A university chancellor and a 
D.D. to boot, addressing a law graduating class, stated that he himself 
was a member of the Bar, but had never entered the practice of the 
‘profession “because, ag he said; “I feared I was not honest enough.” 
To bea lawyer worthy the name and worthy the profession, absolute 
honesty is.demanded. No man can be held competent to undertake the 
varied interests’ of his clients who’ would not rather die than steal. 
Equally: true is it that no man can be held competent to undertake the 
practice of the law who does not diligently apply himself to legal sundy 
and make himself familiarly acquainted with the principles of law and 
of its practice in which the ethics of law are enshrined. No one can 
dream himself into the “ gladsome light of jurisprudence.” It is further 
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true that no lawyer has the right, nor is he required to sell his con- 
science to his client. Rascally clients may have something to do with 
producing rascally lawyers. Recent developments tend to indicate that 
there is a spirit of lawlessness in society to-day which is prepared to 
intimidate the officers of the law in the proper discharge of their duties, 


“A serious condition of affairs exists when a judge receives letters 
every day threatening his life unless he deal leniently with a prisoner 
who did not stop to deal leniently with his victim. Fora judge to fear- 
lessly and faithfully administer the‘law in such a case, sterling manli- 
ness and unflinching adherence to duty areindispensable. And it should 
be the aim of all law-abiding citizens to support a judge in such circum- 
stances, By so doing they protect themselves, and promote the main- 
tenanée of peaceable society, for which. purpose law courts and their 
paraphernalia exist. It is also clear that the pardoning power vested 
in the executive authority of the state and nation is liable to abuse, that 
sorely strains the confidence of the citizens in the guaranteed security 
of legal procedure. Possibly a Board or Commission of Pardons 
appointed in each State, to consist of eminent criminal jurists, and to ` 
hold office during good behavior, irrespectively of the political party i in 
power, might succeed in regulating this matter. 


As a signal illustration of forensic success coupled with an unusual 
high sense of honor, justice and right, the career of Abraham Lincoln 
at the bar is well worthy of study. Had he never attained the unique 
position he did in the councils of the nations and in the hearts of the 
people, he would certainly have left his name on his country’s roll of 
fame as an able lawyer.’ Conscientiousness marked all his career. 


As a sample of this I quote one incident, A stranger called on him 
wishing to retain his services, “State your case,” said Mr. Lincoln, 
The man did. Then Lincoln said; “1 cannot serve you, for you are ` 
wrong and the other fellow is right.” ‘“ That is none of your business if 
I hire you,” retorted the man, “ None of my business!” exclaimed 
Lincoln. “ My business is nover to defend wrong. I never take a case 
that is manifestly wrong.” “ Well, but you can make trouble for the 
other fellow,” added the applicant. “ Yes,” said Lincoln, “ I can set 
a whole community at loggerheads. I can make trouble for this widow 
and her fatherless children, and thereby get your$600, which rightfully 
belongs as much to the woman as it does to you. But I wont do it.” 
“Not if I pay you well? ahis suggested the would-be client. “ Not for 
“ all the money you are worth,” Lincoln replied. 


The times have changed since Lincoln with his saddle-bags and 
cotton umbrella rode over the Eighth Judicial Circuit of Illinois, but the 
principles of law and legal pubes are thes same to-day as they were thien, | 
=e Green Aur É 
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PLEADING IN THE INSOLVENCY GOURTS.°® . 


There is a general impression prevalent even among the law- 
yers of the Presidency Towns that the only classes of legal practi- 
tioners entitled to practise in the “ courts for the relief of insolvent 
debtors” established in the Presidency Towns of Calcutta, Madras 
and Bombay, are advocates and attorneys of High Courts, It is 
somewhat str ange thatthis opinion should have been quietly accepted 
even by lawyers without any study of the subject. An examination 
of the Statutes bearing upon the question proves the impression to 
be unfounded. The earliest enactment to which it is necessary to 
. refer is the Insolvent Debtors’ Act, 11 and 12 Vic, ch. 21, by which 
three courts for the relief of insolvent debtors were established in the 
Presidency Towns of Calcutta, Madras and Bombay. It is clear 
from the language of this enactment that the “ court for the relief of 
insolvent debtors” which was constituted and continued thereunder 
was totally distinct from the Supreme Court, notwithstanding the 
provision that the presiding officer of the court should be some - 
one judge of the Supreme Court. If it was intended to invest the 
‘Supreme Court itself with original insolvency jurisdiction, nothing 
would have been easier than to have provided that the powers thereto 
before exercised by the Insolvent Courts should after the date 
of the Act be exercised by the Supreme Court. But the machinery 
adopted by the Act is the creation of an altogether separate tri- 
bunal. S. 2 of the Avt provides that the courts established under 
9, George IV, ch. 73, for the relief of insolvent debtors in the Hast 
Indies shall be continued and shall continue to be courts of record 
with all the same powers as heretofore, and each shall continue to be 
styled the “court for the relief of insolvent debtors” and to be holden 
before any one Judge of the Supreme Courts of Judicature at Cal- 
cutta, Madras and Bombay, within the respective limits of the said 
towns of Calcutta, Madras and Bombay. S. 3 makes it even clearer 
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that the Insolvent Court was to be separate from the Supreme Court, 
By this section, it was provided that a Court for the relief of insol- 
vent debtors should be holden once a month at least throughout the 
year, and oftener, if need be in Calcutta, and so often as may be 
found to be necessary within the towns of Madras and Bombay by 
any one judge of the said Supreme Court of Judicature respectively, 
and it shall be lawful for each of the said courts to sit for the des 
patch of business at one and the same time with the said Supreme 
Court of its Presidency, and every advocate and attorney of the said 
Supreme Courts at Calcutta, Madras and Bombay respectively should 
be entitled to practise in the way of his profession in the “ court 
for the relief of insolvent debtors” of that Presidency and no other ` 
persons should practise as advocates and attorneys. While the Insol- 
vent Court was looked upon as ‘separate from the Supreme Court, it 
is also clear that it was treated as subordinate to the Supreme Court. 
This subordination of the Insolvent Court to the Supreme Court is 
apparent from various provisions of this Act. 9. 3 goes on to pro- 
vido that the Supreme Courts of Judicature shall have power from 
time to time to make rules to regulate the proceedings of the 
Insolvent Courts, to be holden within their respective jurisdictions. 
_ By’S. 4of the Act, the Supreme Courts were invested with power from 
time to time to remove any of the officers of the Insolvent Courts 
within their respective Presidencies and to make such reductions in 
the number and the emoluments of such officers as may be practi- 
cable and to them shallseem fit, and from time to time to appoint such 
persons as may be necessary to transact the business of such courts 
and from time to time to annul all or any of such appointments and to 
reduce thenumber of such officers in case-the number of the same may 
be conveniently reduced. It was enacted by S. 76 that the Supreme 
Courts should respectively have power from time to time to make 
all necessary and reasonable rules, not inconsistent with the pro- 
visions of the Act, for facilitating and carry@ig into effect within 
_ their respective jurisdictions the relief intended to be given by the 
Actin cases for which sufficient provisions had not been thereby made 
. and from time to time to alter and vary such rules. Buta more 
decisive proof of the separation of the Insolvent Court from, and its 
subordination to, the Supreme Court, is furnished by the provisions 
of 8. 73 in regard to appeal. Any person who thought himself 
aggrieved by any adjudication, order or proceeding of any Insolvent 
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‘Court could present, within one calendar month thereafter,’a petition 
to the Supreme Court of the Presidency, and it was lawful for the 
Supreme Court to order the whole of evidence, the’ merits and 
records of the proceedings complained of, to be brought before it. 
The Supreme Court was bound to look into the matter of the petition 
and of the proceedings and evidence and to make such order thereon, 
as it deemed meet and just. 


If this enactment stood alone, there could be, no doubtythat the | 
_ only classes of practitioners who could practise in the Insolvent 
Courts were advocates and attorneys of the Supreme Courts. But 
we have to see whether and to what extent it has been affected by 
subsequent legislation. Under S. 22 of the Indian Councils Act of 
1861, the Governor-General in Council has power at meetings for 
the purpose of making laws and regulations for repealing, amend- 
ing or altering any laws and regulations whatever then in force or 
thereafter to be in force in the Indian territories under the 
`- dominion of Her Majesty and to make laws and regulations for all 
‘persons, whether British-or Native, foreigners and others and all 
courts of justice whatever and for all places and things whatever 
within the said territories. 


- These powers, however, were subject to the restriction that the 
_ Governor-General in Council was prohibited from making any 
‘law. or regulation which should repeal or in any way affect the 
. provisions of the Indian Councils Act or certain other Acts specifi- 
cally named therein or any provisions of any Act passed in-that 
session of Parliament or thereafter to be passed in anywise affect- 
ing Her Majesty’s Indian territories or the inhabitants: thereof, 
The Insolvent Debtors’ Act 11 and 12, Vic., ch. 21, was not one of 
the Apts which were thus exempted from the interference of the 
‘Governor-General in Couucil.. By the High Court Act 24 and 25 
Vic., ch., 104, S. 9, the High Courts to'be established were to exercise 
all such civil, criminal admiralty and vice-admiralty, testamen- 
tary, intestate and matrimonial jurisdiction, original and appellate, 
and all such powers and authority for and in relation to the 
administration of justice in the Presidency for which it is established, 
‘as Her Majesty might by Letters.Patent grant and direct, and save 
as by Letters Patent might be otherwise directed, and subject, and 
without prejudice, to the legislative powers of the Governor-General 
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of Indian Council. The High Court established in each Presidency 
was to have and exercise all power and authority vested in ie 
Cour ts abolished by the Act. : 7 


“Ib is-clear that under this Act, the High’ Court was not, any 
more than its predecessor, the Supreme Court, invested: with any 
original insolvency j urisdiction. | Whether under the provisions of 
S. 9, Her Majesty could confer insolvency jurisdiction on the High 
Court by Letters Patent is a matter which need not be considered 
as it has not, as a matter of fact, been conferred. Under 5. 15 of 
this Act, each of the High Courts has superintendence over all 
court’ which may be subject to its appellate jurisdiction, and has 
the power to make and issue géneral rules for regulating the practice 
and proceedings of such Courts, provided, however, that such general 
rules are not inconsistent with the provisions of any law in force. 
By 8. 9 of the Letters Patent of 1865 of the Madras High Court, the 
High Court is empowered to approve, admit and enrol such and 
so many advocates, vakils, and attorneys as to the said High 
Court should seem meet. Such advocates, vakils and attorneys were 
authorized to appear for the suitors of the said High Court and to 
plead or to act or to plead and act according to the rules to be framed 
by the High Court. The Letters Patent also did not confer any 
original insolvency jurisdiction in the High Court, but recognized 
the separate existence of the Court for the relief of insolvent 
debtors and merely provided like the Act 11 and 12, Vic. that the as 
Insolvent Court should be held before one of the judges of the 
High Court ; see Section 18; and any such Judge thereof was to 
have and exercise within the, Presidency . of Madras such powers 
and authorities with respect to original and appellate jurisdiction 
and: otherwise as were constituted by the laws relating to in- 
solvent “debtors in India. This intention is even more clearly 

expressed in paragraph, 19 of the letter from the Secretary of 
State, explanatory of the. charter of the High Court, to the 
_ Governor-General in Council, dated 14th May 1862. “The Secre- 
tary of State observes. “that the Letters Patent contain no 
provision reserving to the attorneys of the then- Supreme Court 
the riglit of pleading after the issue of the charter in the Insolvent 
Court as newly regulated by clause 17 (now clause 18). “No 

' guch provision, however, is necessary as the Insolvent Court is a 
separate tribunal, not affected by the Act, authorizing the Letters 


PART XIL] THE MADRAS LAW JOURNAL. l 477 


Patent and will- continue a -separate Court, though, for the future, 
presided over by one of the Judges of the High Court. The 
attorneys, therefore, will as heretofore practise in accordance with 
the rules of the Insolvent Court itself. All the provisions, how- 
ever, of the Letters Patent were by section 44 made subject to 
the legislative powers of the Governor- General in Council and 
liable in all respects to be amended and altered thereby. What- 
ever powers the High Court has, “to frame rules in respect of the 
practitioners who should be permitted to practise¢n courts subordi- 
nate to it, are made expressly subject to the iegislative powers of 
thé Governor-General in Council. If, therefore, we find a laber 
enactment of the Governor-General in Council containing provisions 
as to the practitioners who should be permitted to practise in such 
Courts, those provisions must necessarily have the effect of over- 
ruling any rules to the contrary that might have been framed by 
the High Court. The restriction contained in the Insolvent 
Debtors’ Act 11 and 12 Vic., that only advocates and attorneys 
should be allowed to practise in the Insolvent Courts is also sub- 
ject to modification by the legislative power of the Governor- 
General in Council. Under section 4 of the Legal Practitioners’ 
Act, XVIII of 1879, every advocate or vakil of the High Court is 
entitled to practise in all the courts subordinate to the High 
Court on the roll of which he is entered. The words “ subordi- 
nate court” are defined by S. 8 to mean all courts subordinate to 
the High Court. As the Court for the relief of insolvent debtors 
is a Court subordinate to the High Court, it is obvious that a vakil 
of the High Court has the right “to pee? in the Court for the 
relief of insolvent debtors also. : 


We may add that vakils have been held entitled to appear in 
appeals from the Insolvent Court to the High Court. 





QUESTIONS OF CUSTOM IN SECOND APPEAL, 


- One of the grounds on which a second appeal is allowed by 
S. 584 of the Civil Procedure Code is‘that ‘of the decision of the first 
appellate Court “ being .contrary- to some specified law or usage 
having the force of law.” The Privy Council has explained that 
“ some specified law ” means “ a.law specified in the memorandum 
or. grounds of: appeal” (Durga Chowdhrani, y. Jewahir Singh 
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Chowdri, I.L.R., 18 C., 26), and that “usage having the force 
of law” means “a local or family usage as distinguished. from 
the general law, of which there are many instances, and ‘law.’ ig 
not to be limited in- its meaning to statute law” (Ramgopal.-v. 
Shamskhaton, 1.L,R., 20 C., 99). With reference to the general 
scope of the section, the Privy. Council said in Ramratan Bukal. v. 
Nandee (LL.R., 19 C., 252) that “it has now been conclusively. 
settled that the third court . . /,. cannot entertain an appeal upon 
any quéstion as te the soundness of findings of fact by the second 
court; if there is evidence to be considered, the decision of the 
second court, however unsatisfactory it might be. if examined, 
must stand final.” An important question arises, viz, whether 
the third court may interfere with a finding by the second court 
as to the existence of ausage having the force of law. It will be 
seen that the section places both law and usage. having the force 
of law on the same footing. Ifa High Court is to see whether the 
decision appealed against is contrary to some law, it has to see what 
that law is. Similarly, it may be argued,.if a High Court is to find 
out whether a given decision is contrary to some binding usage, it 
must have the power to determine what that usage is, indepen- 
dently of the finding of the lower court. Where the existence of a 
` usage has to be made out from the decisions of courts in which such 
usagé may have been already recognised, it is not likely to.be con- 
tended. that an inference, drawn: from judicial decisions by the 
second; court’ is conclusive and binding on the third court. But 
“where. the existence of a usage is not established by judicial deci- 
sions, ifevidence of other kind is adduced to prove it, and the 
second court arrives at a finding thereon, has the third court power 
to examine the evidence and come to an independent finding, as it 
might, for example, in a first appeal? The wording of the section 
appears to suggest an affirmative pais: but the courts do not 
seem to be agreed on the question, ° 


In Huireshur Mookenjee v. Judoonath Ghose (10 W.R., 158) 
the Calcutta: High Court said: “It appears to us that the question 
of custom (as to the transferability of a mouronsaą tenure) is a ques- 
. ‘tion .of .fact. on which the lower court alone can pass ;a decision 
‘and on which we cannot interfere. No ground is taken before. ug 
that the, decision has been. arrived at in. any way illegally. . It 
Wwoùld appear‘that some of the evidence for the appellant supported 
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the decisión of ‘the lower Court. Whether therefore the, decision 
is right’ or wrong, we caunot‘intérfere with it.” “In Syud Ali 
v. Gopal Dose (18 W.R., 421) it was ‘held that a qtiestion as to 
whether according tò the usage amongst the merchants of Patna, 
in case of failure of payment of a hundi, imediate notice of 
dishohour must be given to ‘the: indorser in order to charge him . 
with liability was one of fact and ‘that the High Court could 
not interfere with the lower court’s finding on it. In, Hurry 
Churn Dasa w. Nimas Chand: Kujal (LL.R., 1005, 138), when the 
quéstion was whether á marriage in the sdgi form was valid among 
the: class to’ which the parties belonged, the High Courtesaid : 
“The Munsiff says, ‘It is in. vogue among them.’ The Subordinate 
Judge comes to the sdme conclusion. It appears therefore that the 
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entails by: surrender, although there was proof of the fact of a 
recovery having been suffered at an earlier period by a tenant in 
tail to bar the entail; and it was said by Lord Bllenborough that, 
< although it is true that one act undisturbed does not make a cus- 
‘tom, yet it will baevidence of a custom and Mr. Justice LeBlanc 
said it was a fact on which it was competent for a jury to find such 
a custom.”—per Lord Westbury in Hanmer v. Chance (34 L.J. 
Ch., 417). Bae re 
It may, however, be observed that the customary law of India 
has not passed through the same course of development and differ- 
entiasion by judicial recognition and treatment as the customary 
law of England. It is only by a figure of speech and artificial 
analogy that we can speak of a “Common Law of the realm ” in 
India. The Hindu Law, which may be said to form a part of it, 
corisists, in the words of Sir Henry Maine, “ of a very ‘great number 
of local-bodies of usage, and of one set of customs reduced to writing, 
pretending to a diviner authority than the rest, exercising conse- 
quently a great influence over them, and tending, if not checked, 
to absorb them.” .'The written texts of the law have to be supple- 
mented and sometimes superseded by “ local usages,” which are as 
wide in their application as some of the written texts themselves. : 
. The importance of custom in India has several. times been pointed 
ont by the Privy Council. It is therefore likely that law and usage 
have been placed on the same level in S. 584, so as to enable a High 
Court to determine a question of usage as independently of the 
lower Court’s finding as it would determine a question of law. 
The practice of the Allahabad and Madras High Courts isin 
accordance with this view. In Dala v. Hira Singh (I, L.R, 2 A., 
49), the Allahabad High Court in second appeal set aside the 
“finding of the Judge of the lower court on the ground that he 
had “ failed rightly to appreciate the nature of the evidence neces- 
sary to establish a custom,” and the evidenc&in the case did not in 
its opinion prove that the custom set up had been “ continued and 
acquiesced in.” In Shimbhu Nath-v. Gayan Chand (1.L.R., 16 
. A., 380) adopting the analogy of the respective functions of a 
judge and jury in England, the Allahabad High Court proceeded 
to examine the evidence and found that. two of the transactions 
which the District Judge had treated as evidence of a cnstom. ` 
were no evidence of it, and- that the third afforded “ evidence 
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of a* flimsy kind ‘that. it. would be the duty of the judge 
not to leave it to the jury on a:question of. custom.” If fs indeed 
true that in England “ there is in every case a wekas question,” 
which is ‘one of law, viz., whether there is any evidence on which 
the jury could properly find the verdict for the party on whom the 
onus of proof lies. If there is not, the judge ought to withdraw 
the question from the jury ’—(per Willes, J., in Ryder v. Bromwell, 
L.R., 4 Ex., 38, approved by the House of Lords in Metropoli- 
tan Ruilway Co. v. Jackson, 8 Ap.Ca., 197). But that the mere 
“ flimsiness ” of evidence which is admissible and relevant 


` jastifies a judge in withdrawing a question from the jury, is not 


borne out by Lord Westbury’s exposition of the law already ‘cited. 
In Kuar Sen v. Mamman (L.L.R., 17 A., 91) also, the Allahabad 
High Court speaks of “the question of law how a local custom 
may be established.” The Privy Council has laid down that a 
valid custom © should be ancient and invariable, and it should be 
established to be so by clear and unambiguous evidence ”” (Mussumat 
Oodey Koowur v. Musswmat Ladoo, 14 M.I.A., 585). Itis, there- 
fore, possible, that in the opinion of the Allahabad High Court, 
whether or not the High Court’s jurisdiction to interfere-with a 
finding of usage follows from the express words of the section, the 
question whether there is “ clear and unambiguous evidence” of 
the usage is itself a. question of law within the meaning of S. 584, 


Turning to Madras, we find in Hanumantamma v. Rami Reddi 
(E.L.R., 4 M., 272), where the Sub-Judge had found “a long 
prevailing custom sanctioning the introduction into a family of a 
son-in-law as Illatom,” the High Court in second appeal was not 
satisfied that it had been “ of such universal or general acceptance, 
or at least that advantage had been so generally taken of it that 
we could act upon it without more proof than existed in the 
record,” and accordingly remitted an issue on that point for trial 
on further evidence.” In Hranjoti Vishnu Nambudiri v. Eranjoti 
Krishnan Numbudiri (I.L.R., 6 M., 8) where the Sub-Judge 
had returned a finding that the adoption of a sister’s son by Nam- 
budiris is sanctioned by customary law, a Division Bench in second 


appeal referred the case for thé opinion of-a Full Bench as to 


whether the evidence sufficiently established the custom alleged, 


* and the Full Bench after examining the evidence considered that 


it did sufficiently establish the custom. . In Mirabivi v. Vellayanna 
: ~- z 2 
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LLR., 8 M, 464) where both the lower Courts had- found: 
: that sori to a custom obtaining among the Ravuthans of 
Palghat why are governed by Muhammadan law, females’ are 
excluded from inheritance if sons’ or sons’ sons exist; the High’ 
Court in second appeal, though with some reluctance, reversed the 
finding on the ground that what the lower Courts had described 
as “interruptions”? tended to show. that the alleged custom was 
“a mere-practice, more or less common, and that it had not 
` the characteristie of a genuine custom, viz., that it is consci- 
ously accepted as having the force of law.” Vaidyanada v. Appu 
(LL.R., 9 M. , 44), Vararayawa v. Ramalinga .L.R., 9 M., 148), and | 
A AN Kunhi v. ‘Cheriapudiagath Abdul (I.L.R., 6 M., 
103) may also be referred to. Price v. Browne (I.L.R., 14 M. , 420) 
was a case of revision under S. 25 of the Provincial Small Gia 
Courts Act, and the question was whether according to the 
custom of trade at Ootacamund, horses hired for six months 
could be driven beyond the limits of the station. It was con- 
_ tended that the Sub-Judge sitting as a Small Cause Court had found 
-that the custom existed and his finding on the-fact was con- 
clusive. Quoting the words of Jessel M. R., in Nelson v. Dahl 
` (L.R., 12 Ch. D., 568) the High Court said that “ the existence of 
a special custom isa question of fact and the custom must be 
strictly proved. It must be so notorious that everybody in the trade 
enters into a contract with that usage as an implied term.” Their 
Lordships then proceeded to examine the evidence with a view to 
see whether the custom set up was certain and invariable, and 
whether the circumstances of the case were such as to render it- 
fair and reasonable to presume :that the ‘party whom it sought to 
affect by the custom had knowledge of it as affecting the particular 
agreement made by him and that he made the agreement ‘with 
reference to it. It was found that these legal requisites were not 
- fulfilled, and the Sub-Jud ge’s finding was reVérsed. ‘I'he usage set 
up in this case is perhaps not a ‘‘ usage having the force of law” 
- within the meaning of 8. 584 of the Civil Procedure Code. It is a 
usage of trade with reference to which Prof. Pollock says: “ In yet 
another class of cases we meet with the word ‘custom. ‘This is 
. where a general and well-understood usage in a particular district, 
or among persons carrying on a particular kind of business, or deal- 
ing in a particular market, has been allowed, not'indeed to impose 
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a post ‘ively binding law, but to affect, and sometimés to affect very 
mate) ally, the interpretation of contracts made by paryés who.are 
presumed to have done their business with tacit ie oe to such 
usages.” (A First Book of Jurisprudence, p. 272). The usage may 
“become part: of the contract by operation of/law ” . (Mackenzie 
Lyall and Co. v. Chamroo Singh and Co. (I.L.R., 16 C., 705), but 
the usage itself may not have the binding “ force of law.” Indeed 
in Price v. Browne (I. L. R., 14 M., 429) the Madras High 
Court accepted the statement that the existence of a special 
custom is.a question of fact, and yet it went into the evidence 
to see if the custom had been strictly proved, although under 
S. 25 of the Provincial Small Cause Court Act dt could only 
interfere with the lower ‘Court’s decision on the ground that 
it was not “according to law.” It is probable, therefore, that 
even if 5. 584 had not distincfly referred to “usage having 
the force of law,” the Madras High Court would have interfered 
‘with a finding on such usage, if the evidence shewed that the legal 
requisites of a valid custom had not been established. In an un- 
reported case, S. A. No. 778 of 1881, where it was contended that 
according to “law and custom ” the guru of a certain caste had no 
power to re-admit excommunicated men to caste, the High Court 
_ (Innes and Tarrant, JJ.). held that, inasmuch as the District Judge. 
had found that the guru had such power, it was not open to them 
in second appeal to go into the mass of evidence upon which the 
conclusion was founded. All the reported cases, however, point 
the other way. os ORs a 

The Privy Council has not directly addressed itself to the 
question on which the Indian Courts have differed, but its autho- 
rity seems to be fairly on the side of the Madras view. In Thakur 
Harihur Baksh v. Thakur Uman Parshad (I.L.R., 14 ©., 806); 
their Lordships did not consider it “ proper to go through the mass 
of oral evidence giv® in this case, because, if the Courts below 
concur in their conclusion upon such a matter as a family custom, 
their Lordships are very reluctant to disturb the judgment of those 
Courts. If there had been any -principle.of evidence not properly 
applied, if there had been written documents referred to on which 
the: appellant could show that the Courts below had been led into 
error, their. Lordships might re-examine the case ; but in the absence 
of any such.ground they decline td do-so.”: . When this reluctance. 
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is considered along with the circumstance that it is whén there is 
a concurrat judgment by the two Courts below on a question of 
fact-that tha Privy Council does not ordinarily disturb it, one is led 
to think that in their Lordships’ opinion the existence of a family 
usage is a EN fact. But in Fazl Karim v. Maula Baksh- 
(I.L.R., 18 C., 460) coming to inquire what is the usage among- 
‘Sunni communities as,to the tone in which ‘Amen’ should be 
said after a service, and as to the practice of Rafadain, their 
Lordships say: “ This ground is completely covered by the findings 
of the Subordinate Judge, as above set forth, and if the questions 
are questions of fact, his findings are conclusive. But their Lord- 
shipswill not onan ex-parte argumenttake it asconcluded against the 
defendants thet this inquiry may not involve usage haying the force 
oflaw. . They have, therefore, thought it right to go into the evi- 
dence with the result that they agree with the Subordinate Judge.” 
This seems to signify that the existence of a usage having. the force of 
Jaw is not a question of fact, and that a finding of usage by the first 
appellate Court (as the Sub-Judge was in the case before the P, C.) 
is not conclusive. The observations in T'hakur Harihur v. Thakur 
Uman were made with reference to the procedure of the Privy - 
Council itself, the operation of Ss. 584 and 585 not being in question, 
whereas the restricted power of the second appellate Court was 
distinctly in their Lordship’s contemplation in Fazl Kamrim’s case 
` (see p. 457). i 


There is thus some reason. to believe that the Privy Council 
would approve of the practice of the Madras High Court. Con- 
sidering, however, that the two decisions quoted when compared 
with each other do not altogether place the question beyond doubt, 
and that the Bombay High Court, so recently as in September last, 
took a view diametrically opposed to that of the Madras High Court, 
one may be justified in saying that the Privy Council ‘has yet to 
lay down a clear rule on the point raised in this article,* 


H. N. R. Ai 


#6. 584, clause (a), says merely that a.second appeal lies on the 
ground that the decision is contrary to some specified law or usage hav- 
ing the force of law. Although there is no second appeal allowed upon 
a question of fact merely, there is nothing to prevent one if the usage 
having the force of law was based upon facts provable by evidence. As 
there is no prohibition of a second appeal on a question of fact, questions 
of fact involved in the usage having the force of law are within the 
powers of a court of second appeal. Ed, i l 


nd 
e 
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NOTES OF INDIAN CASES. 


Queen- Empress v. . Mirchia, I. L. R., 18 A., 364. A inclined 
to think that the view of the hg of the Coggt is correct. It 
appears to us that it is no exposure or leaving a yp in any place, if ié 
` is entrusted to a blind woman who may not be quite capable of taking 
care of it. Leaving in a place. must be distinguished from leaving 

“under the care of some person, though the person is not quite capable of 
taking care of the child. The case put by Know, Je of the child being 
left in the care of another child is not perhaps free from difficulty, but it 
may well be in such a case that the other child being absolutely incapable 
of doing anything for the protection of the child supposed to be Commit- 
ted to its care it may be regarded as a case of leaving iff a place instead 
of in the care of a person, : 


Ram Nath v. Bindraban, I. L. R., 18 A. , 369. The intervenor who 
is referred to a regular suit under Ss. 281 and 293 is bound to prove his 
title to the property. But we are unable. to see. how the adjudication 
under S. 281 obliges him to prove that there was no fraud, or that the 
rule that the person alleging fraud should prove it, is modified. There 
is authority for the position of Aikman, J., that the burden of proof is on 
the intervenor.’ Mitchell v. Mathura Dass, 12 I. A.,150, But we do not 
think, except where circumstances raise a presumption of fraud, he is 
obliged to start his case with proof of absence of fraud, 


Sheo Charan Singh v. Lalji Mal, L L. R., 18 A., 371. The 
words “ legally recoverable” in .8. 90 of the Transfer of Property Act 
have caused some difficulty ininterpretation. Butit was held in Bageshri 
Dial v. Muhammud Nagi, I.-L. Ri, 15 A., 331, that if the application 
under: S. 90 is within the period of limitation calculated from the 
date òn which the bond fell due, the money is legally recoverable. It 
was decided in Madras, in Maliaperumal Iyengar v. Nachiagpa Chetty, 
SM. L. J., Rep. 294, that if the suit on a mortgage was instituted on a 
date when the persongl remedy had not become barred, the mortgaged 
property proving insufficient, the money was legally recoverable under 
S. 90 of the Transfer of Property Act. We think the latter view is 
correct. But a fresh difficulty has arisen in the case under notice. 
“The ‘usufructuary mortgagee not having been placed in possession, 
became entitled to sue for the money under §.°68. There was also 
a covenant for the repayment of the money on a certain date. ‘A suit 
was brought for the recovery of the money within six years from the 
due date, but more than six years from the date on which’ the mortgagee 
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was entitled to recover the money in consequence of the failure to put 
in possesgn. A decree for sale having been obtained, but the mort- 
gaged prop&ty proving insufficient, the question of the recoverability’ 
of the money as against other property arose under 8.90. Edge, ©. J., 
and Blennereha J., were of opinion that the suit having been insti- 
tuted within six yes from the due date, the money was recoverable. 
There was a‘breach of the agreement to give possession and also a 
breach of the covenant to pay on the due date. The action for the recovery 

_of the money was one for compensation for breach of contract in writing 
registered, based on the covenant to pay. Time running from the date 
of this breach, the- personal remedy was not barred. 


In re the’ petition of Rudra Singh, I. L. R., 18 A., 380. However 
undesirable it may oftentimes be for the Magistrate to examine: the 
witnesses of the accused in a case triable by the Court of Session, where 
the accused reserves his defence, S. 212 gives ample discretion to the 
Magistrate in the matter; and the High Court has rightly refused to 
interfere with that discretion where after the list of witnesses that the 
accused intended to call had been handed in, the Magistrate took down 
their evidence to be sent up to the Sessions Court along with the rest of 
the case. 


Hingan Lal v. Mansa Ram, I. L. R., 18 A., 384. We are disposed 
to doubt the correctness of this decision. There is a conflict of autho- 
‘rity as regards the question whether a right to execute a decree can be 
revived by means of an acknowledgment under §.'19 of the Limitation 
Act, the Madras High Court holding the view that it cannot be revived, 
Rama Row v. Venkatesa, 1. L. R., 5 M., 171, and the other High Courts that 
it can be, Ram Coomar Kuri v. Jakur Ali, I. L. R., 8 ©., 716; Gour. Hari 
Sanyal v. Prem Nath Sanyal, T. LR, 9 C., 788; Venkatrao Bapu y. 
Bijesing Vithalsing, 10 B., 108; Fatch Muhammad v. Gopal Das, 1. L. R, 
7 A., 424, But, lowever this may be, we think that the pleader of a judg- 

f iont debtor who happens to insert a ground in a memorandum of appeal 
in a case between the judgment-debtor and a third person which may 
amoùnt to an admission of liability under the decree is not a person 

„specially authorized in that behalf, i.e, to make the acknowledgment 
within the meaning of S. 19. . Moreover, the ground taken in the case 
“does not appear’ to us to involve any acknowledgment of the debt. 

Queen-Empress v. Subhan, I.L.R., 18 A., 295. It appears to us that 
Knoz, J., has placed a wrong construction upon the word “trespass” in 
“8. 297 of the Penal Code The ownér of the property consented 


: to, the-ploughing up of the. burial place... It does not appear to be “A case 
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and that,though the plaintiff might, havé sued the defendant separately, 
first one, and then the other, his action in suing them togéther and 
claiming relief in the alternative was an allowable and cgfrect method 
of ede —Printed Judgments of the B. H, 0. 








Mortgaje—Prior morigage by minor's mother— 
l after attaining majority. 
Sayad Shamir valad Sayad Mir Hamja v. - 
Vishnu Narayan Tendulkar. ° 


sequent mortgage 


. Thers is nothing on principle why a subsequent mortgagee, who 
has been given permission to redeem a prior mortgage, shouldenot be 
allowed to question whether the full amount appearing on the face of 
the mortgage has been paid or not, or the binding nature of the mort- 
gage upon a‘minor, the prior mortgage having been executed by his 
mother, aad the subsequent mortgage by him after attaining majority, 
and in wkose shoes the subsequent mortgagee po danta stands,—~Printed 
agan of the B. H. 0. 


Widow—Adoption—Jains. 
Amovs kom Kalgauda v. Mahadgauda bin Kalgauda. 


By general custom the Jains are governed in matters of adoption 
by the, ordinary rules of Hindu Law. f 


‘An adoption without the consent .of the junior widow is valid when 
made by He senior widow ofa son who has. died in his father’s life- 
time, afte- the father’s death and-after the estate is inherited by them 
as the nearest sapindas. - k - . 


Having regard to the doctrine of satisfaction of spiritual purposes, 
the authority of a widow to adopt is at an end when the estate. ater 
being vest2d in her son has passed to the son’s widow. 


An acoption by atewidow in a divided family cannot divest any, 
estate of faheritance other than her own (and her co-widow’ 8) except 
perhaps with the consent of the heir in whom, the estate has vested, in 
regard toevhich exception the decisions are conflicting. 


In a'tmited family a widow can, ‘if not specially authorized by -her 
husband, edopt only with the assent of the co-parceners.—Printed Judg- 
ments A te B. H. 9. ’ 


i 





490 < THE MADRAS LAW JOURNAL, | | [vOL. vi, 
M arshalling of securities—Apportionment—M. piaga “Bubs i 

tgage of a part—Notice to puisne incumbrancer. , 

‘Lakhitidhas Ramdas v. Jamnadas Shankarlal. 

The right 


and is not confined puisne incumbrancer ; and there is no distinction 
between a purchaser ata court sale held in pursuance of a mortgage 






ve the securities marshalled extends to a purchaser, 


decree and an ordinary purchaser or a purchaser at an execution sale 
in pursuance of a money decree. 


The question whether the puisne inoumbrance or subsequent pur- — 
chase was without notice of thé prior mortgage was immaterial prior 
to the»passing of the Transfer of Property Act.—Printed Judgments of ` 
the B. H.C, 6 

Court fee—Prayer for appointments of plaintifs as trustees— 

Declaratot y relief. 


Thakuri v. Bramha Narain. 


A prayer in a plaint purporting to bea plaint under S. 539 of the 
Code of Civil Procedure, that the plaintiffs themselves may be appointed ` 
trustees is not a prayer ‘for possession, requiring to be stamped at the 
value of the trust property, but is a prayer for a relief falling within | 
article 17, clause VI of the second schedule to Act No. VII of 1870. 
—Allahabad Weekly Moist 





` Compensation for pn and vesatious complaint— Order in- 
the alternative for imprisonment. 


Manjbli v. Manik Chand. 


It is not competent to a Court in awarding compensation under 
5. 560 of the Code of Civil Procedure against a complainant for making 
a frivolous and vexatious complaint to order at the same time that in’ 
default of payment of the compensation, the person against whom the 
order i is made suffer imprisonment.— Allahabad Weebly Notes, 





Evidence, daman ng of —Evidence taken in absence of accused. 
Queen- Empress v. Sahib Singh. 


| Held, that evidence given by witnesses since deceased on occasions 
when neither the accused was present and had an oppurtunity to cross- 
examine, nor was ib proved to the satisfaction of the Court that the 
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accused was absconding and that there was no immediate prospect of 
arresting him, could not be used against a-person subseque 
his trial for participation in the offence in respect of which s on witnesses 
had piven evidence,—Allahabad Weekly Notes. 








Religious E ENTA Act— Duty of Court dealing with application 
ed for leave to institute a sutt—Diseretion. 


Waris Ali v. Amiruddin. ° 


The granting or withholding of leave to sue upon an application 
made under 5. 18 of Act No. XX of 1863 is not a matter simply depend- 
ent upon the discretion of the Court. Where, therefore, a Iistrict - 
Judge dismissed an application under S. 18 without d@termining the 
question which he was bound to determine under that section, but upon 
grounds entirely irrelevant to the section, it was held that his order 
was liable to revision under S. 622 of the Code of: Civil Procedure. 
—Allahabad Weekly Notes.’ 





Attachment of property not of judgment-debtor—Civil 
Procedure Code, Act XIV of 1882, S. 278. 


Varajlal Motichand v. Kachia Garbad Khushal. 


Property, consisting of a box, was attached in execution of a 
decree against B, and to procure its release, A, B’s‘fathor, with whom 
A lived, alleging it was his own, paid the amount of the decree 
against B. On an application by A, the lower Court poldeg the 
property to be A’s directed the repayment of the amount. 


_ Held, on application to the High Court under its extraordinary 
jurisdiction, that in making the order, the lower Court acted without 
jurisdiction, there being no provision of the Civil Procedure Code under 
which it could be made. The proper course for A was to have taken 
steps under section 278 of the Code to have the attachment on the pro- 
perty raised. By paying the amount of the decree into Court he entailed 
upon himself the necessity of filing a suit. if he desired to recover it. 
— Printed Judgments of the B. H, C. : 





Adoption by widow after estate has become vested in her son’s widow. 
Sangappa bin Hanamapa v. Vyasapa bin Malapa, 


Tt cannot be disputed-that an adoption by a mother is invalid after 
the. estate has once become. vested i in | her son’s widow; On the death of 
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an only son leaving neither widow nor aiies the mother’s power of 
adoptionNgould revive, the real testin such a case being whether the 
:son died umNnarried rather than whether he had ‘attained ceremonial 
competente. : 


It would be ¥ 
under an ‘adoption céuld not, having regard to the provisions of section 
42 of the Specific Relief Act, get a ‘declaratory decree against the 
Bhaubands, because he had not claimed possession from his adoptive 
-mother ‘with whom he was living in harmony.—Printed Judgments of the 
B. H. 0. ' 






technical to hold that a plaintiff claiming property 





e Bai Diwali v. Moti Karson. 


If there be sufficient evidence to prove the performance of some 
‘ceremonies usually observed on the occasion of a marriage, a presumption . 
is always to be drawn that they were duly completed until the contrary 
is shown. 


| A Hindu mother, who was also appointed guardian of the person, 
married her minor daughter in disobedience to the order of the Court 
drecting her, to make over the minor into the charge of her uncle soy 
the purpose of getting her married. 


Held, that the doctrine of factum valet would apply to such a case, 
and that neither the circumstance of the mother having been guilty of 
-disobeying the order of the Court, nor the disregard of the preferable 
-claims of the male relations would invalidate the marriage. 


Whether the marriage of a minor child at or before 9 years can be 
regarded. as falling within the stope of the general words, “all such 
matters as the law to which the minor is subject requires,” in S., 24 of 
the Guardians and Wards Act, VIII of 1890, especially when the mar- 
riage of a minor female terminates the power of- the guardian of the 
< person, considered doubtful.— Printed Judgments of the B. H. C. 





Venkatesh Shesho Deshpande v. Lakshuman 
Bapuji Deshpande. 


s, representing the eldest branch of the Almel Pabi family, l 
died in 1854 leaving a widow, who adopted appellant in 1883.. The res- 
pondent plaintiff, the eldest representative of the younger branch, sued ‘to 
declare the adoption inyalid as not being in accordance with S's will, 
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‘The Court of first instance held the will to be a forgery and the adoption 
valid, being strongly of opinion that there was no union. Phe lower 
appellate Court agreed with the finding that the will was fforgery, but 
remanded the case.for a distinct finding on the question offunion, direct- 
ing the lower Court to allow the plaintiff to amend higgMaint. The lower 
Court raiséd new issues, one of them being whetheyA suit for declaration 
can lie without consequential relief. The plaintiff contended that he 
could not sue for possession, as by reason of a family custom the widow 
had during her life a sole right to it, The custom was held not proved 
and the issue against the plaintiff, without findingg being recorded on 
the issues sent down. The lower appellate Court held the custom 
proved in favor of the plaint on the issue raised by the lower Court, 

and, though no fresh evidence had been given on the point of union or 
otherwise, finding the alleged division not proved, set aside the adoption. 

The High Court in second appeal commented on the order of the lower’ 
appellate Court needlessly allawing the amendment of the’ plaint, which 
protracted the hearing of the case, and set aside its finding, holding the 
castom as not proved, and reversing me decree, dismissed the claim. 







Per Randde, J.—The rule of succession is of primogeniture 
among the nearest male heirs of the last holder, and females have no 
place except in very special circumstances, A family custom opposed 
to this rule must be proved to be ancient, certain and reasonable, and 
must be strictly established by:strong and ‘cogent evidence. 


4 


Though a finding of fact cannot, as a rule, be interfered with in 
second appeal, yet when the evidence is legally insufficient to support 
the finding, the High Court is not bound to accept the decision -as `a 
binding adjudication.—Printed Judgments of the B. H. 0. 





Raoji Moreshwar Gokhale v. Narayan Rama- 
chandra Phadke and another. 


Defendants 1 and 2 mortgaged property A to Kane in 1877. In 1883 
they mortgaged the same property to Lakshmibai. In 1891 Lakshmibai 
obtained a decree on her mortgage for sale of that property,. In August 
1891, defendants 1 and 2 mortgaged that property and property B to 
plaintiff for a sum, the greater. part of- which was devoted to paying of 
Kane’s mortgage. In April 1892, defendant No. 3 purchased property A 
in execution of Lakshmibhai’a decree, In 1894, plaintiff sued to re- 
cover the mortgage money-by sale of both properties. , Thé lower appel- 
late Court held that property A was not liable to sale, as the plaintiff had 

. Hot taken an assignment of Kane’s mortgage, 
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`. Held, that it was not necessary for the plaintiff to take an assign- 
mes mortgage so as to keep it aliveas against subsequent 
The intention to keep it alive would, under “the cir- 
presumed, and that intention would serve to keep it 
assignment had beén executed. The decree must, 
therefore, bind propkxty A to the extent of the amount of Kane’s mort- 
` gage paid by plaintiff. Defendant No, 3 was, however, entitled to com- 
pel plaintiff to exhaust his remedy against property B before he wont 
against property. A.—Printed Judgments of the B. H. C. 







cumstances, 
alive justas 1 





Torts—Misjoinder of causes of action—Injunction. 


Sadler v: The Great Western Railway Company, [1896, A. G 
450.) á 


Claims for damages against two or more defendants for wrongful. 
acts committed by them independently of each other, cannot be joined. 
in one suit, although the wrongful acts complained of are all identical 
in their nature. 


The plaintiff occupied premises, No. 268, Strand London, and there 
sold things required by Cyclists. One of. the defendants, a Railway’ 
Company, occupied premises, No. 269, just to the north of the plaintiff's 


premises, and the other defendant, also a Railway Company, occupied sit 


No. 267 just to the south of the plaintiff's premises, In carrying on’ 
their businesses, each of the defendants caused many carts and vans to 
stand in the public highway for long periods and thus obstructed the. 
access ‘to his premises and caused inconvenience and damage _to the” 
plaintiff. The plaint further stated that “each of the defendant com- 
panies frequently causes or permits access to the plaintiff’s premises to be 
blocked up by its vans and carts in the manner aforesaid at the same time 

. and by their respective.combined acts the:defendants thus prevent all 
access to the plaintiff’s premises.” The plaintiff claimed (1) 5,000 £ 
damages jointly and severally from each of the defendants; (2) an 
injunction to restrain them or each of them from mone the acts com- 
plained of. i .. 


Held, that the action could not be maintained in this form and that 
one of the’ defendants must be struck out. 

l Their Lordships, however, refused to-give an opinion a8 to whether. 
the suit would be maintainable in this form if the plaintiff restricted his 
claim to the injunction alone and gave up the other reliefs asked: for:in 
the plaint, . 
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gee Costs—Debt lawfully inourred or become due—Procedure. 

eer L 

‘ The Guardians of West Ham, Union v. The Churek ' ‘Wardens, 
&e., of Bethnal Green, [1896, A:C.,-47 7]. - A 

~ The Houseof Lords, as the ultimate Court of Appel, has an inherent 
authority,” independently of Statute, to order payment of costs in pro- 
ceedings before itself. 


Where costs have been allowed i in “any proceedings. before itself 
the right to recover such costs does not arise until the actual amount 
has been certified by the Clerk of the Parliaments under the Standing ` 
Orders, = fhe si f . 


H 


A Statute enacted that “ with respect to any debi, claim, or demand, 
which may after the passing of this Act be- te incurred by or 
become due from guardians of any union or parish ....such debt, or 
claim, or demand shall be paid within the half-year in ' which the same 
shall have been incurred or become due, or within three months after 
the expiration of such half-year, but not afterwards.” The guardians 
of Bethnal Green were made to pay costs by the House of Lords on the’ 
25th of March 1894: .0n the 8rd of August 1894 the Clerk of the 
Parliaments certified the amount of costs, and on the 24th October 1894 
$ execution was ai against the ganda, 


Held, Gaiem the adient of the Court of Appeal) that costs 
did not constitute a “debt, claim, or demand lawfully incurred or 
become due” within the meaning of the Statute until the amount was 
certified. 


na eg g 


Sub-lessee—Oonvenant to řepair— Measure of damages. 
Conquest and Booth v. Ebbetts, and another [1896, A. C., 490]. 


The plaintifi had walese of certain premises for sixty-one years, 
from 1837. The lease contained a covenant, to keep the domised pre- 
mises in repair and to deliver them to the lessors in good repair.” The 
plaintiff sublet a portion of these premises to the defendant at an 
improved rent, with substantially the same conditions, for the original 
term less ten days: -The sub-lessees ‘had notice of the existence of the 
convenant to repair in the original lease. “The premises comprised ` in 
the sub-lease not having been kept in repair pursuant to the covenant, 
the plaintiff sued the defendant for damages for breagh of covenant, 
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Held, ‘confirming the decision of the Court of Appeal :— 


thain i assessing the damages it is right to take into aecpunt the 
liability of thp lessee upon the original covenants in the lease ; ; A 


that th@Qgurt has no business in such a case | to enter into a specu- 

lative enquiry intoWhat may possibly ‘happen on the expiry of the lease, 
whether, owing to the nature of the premises ‘and the changed.cireum- 

` stances of the surroundings the freeholder would not make an entirely 
different use of the premises, or whether he would not arrive at some 
arrangement more favourable to the lessee, and so_on. l 7 





> 





: ' JOTTINGS AND CUTTINGS. 
We beg to acknowledge with thanks the yoning Ra 


tions :— ” 
`- The Calcutta Weekly Notes for January 1897 (in exchange). - 
The Educational Review for December 1896 (in exchange). : 
- Green Bag for December 1896 (in enchange). ; 
Allahabad Weekly ‘Notes for December 1896 (in exchange). - 
The Canadian Law Times for December 1896 (in exchange). 
“The Albany Law Journal for December 1896 (in exchange): 


We take the liberty of' extracting the following from an article, 
“The wit and wisdom of Lord Westbury ” that appeared in the October 
number of “The Cornhill Magazine” for 1896, `- : 

* ® * * ` * 

When appearing for a solicitor in a matter arising out of his pro- 
fessional business, Bethell was once or twice. interrupted by Knight 
Bruce with strong observations as to the solicitor’s conduct long before 
the case had been properly opened. Béthell paused and said, I depre- 
cate any observations until the case has been’ fully heard and the proper 
time for the discharge of judicial duties begins. How must this 
professional gentleman feel when observationa*so incautious fall from 
a high judicial ‘authority !’ This rebuke was felt by the public to bé 
well deserved, and was hailed with approval by the legal profession. 
An advocate as courageous at the present day, if he could find language 
as apt and judicious, would not fail to meet with the same recognition, 
for the same faults are rarely lacking in high quarters, Another en- , 
counter was described to us by a spectator of the scene. Knight Bruce 
was restless under what he'considered the undue iterations with which | 
Bethell was diiving home his point, and at last broke out;—*Mr. Bethell” - 
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I have heard you use that argument already ! ‘ Very likely, my Lord,’ 
replied Bethell, exaggerating his habitually slow utterance,“ for it is 
only by the continual dtipping of the water on the stone that any 
impression is created,’ His readiness, in fact, was ngver in fault, 
When Attorney-General, he had given a very strof opinion in a 
case submitted to him. When the solicitor hgnded to him a case 
in which he had advised years before in a sense directly opposed to 
the line he was now taking, his only remark was,—' It is a matter of 
astonishment to me that anyone capable of penning such an, opinion 
should have risen to the eminence I have the honor to énjoy.’ Once, when 
arguing before Lord Campbell, he was stopped by that Judge witha 
‘request for cases bearing out kis contention. ‘My lord,’ he said, ‘such 
is the law, but as I have to be elsewhere shortly, my friend, Mr. Archibald: 
will quote the cases in support of it,’ Mr.: Archibald not unnaturally 
left the Court hastily before his leader, Who can picture the situation 
of the more unhappy junior to whom he suddenly turned, after advanc- 
ing a proposition which sounded startling, and said,‘ Find me a case!’ 
One who acted as his junior in a heavy case records that after stating 
all the points in their favor he asked.him to put anything he thought 
their opponents might have to say in reply, The junior, who had studied 
the case carefully, then pat the opponent's case in the best light he 
could. Bethell seemed to be Hstening intently, so the junior at length 
said, —“ So you really, think they will say that?” ‘They might say that,’ 
reple Bethell, ‘but what d d fools they would be! A famous 
Trish lawyer on one ‘occasion attended a consultation in his chambers 
previous to an appeal from the Irish Courts to the House of Lords, and 
discoursed with some volubility on the matter in question, ‘ Really 
Palmer, said Bethell ‘after a time to the late Lord Selbourne, who was 
also in the case’ ‘this loquacious savage appears to know some law.’ 
This remark, uttered in the softest voice, and in meditative tones speedily 
brought the too talkative junior to a standstill, but, whether as 
was the case with another junior, he proceeded to “counter” on his 
leader’s nose, history does nat ; relate, though she could hardly- dis- 
approve. Another remark of his to a junior too eager to distinguish 
himself is applicable to all time. ‘I think,’ said the junior when 
he had finished and they retired for lunch, that you have made a strong 
impression on the court ! ‘I think s0, too; ” said Bethell “don't disturb it.’ 
An occupant of the Bench vouches for the following characteristic 
anecdote of Bethell, and his attitude towards his junior. During a 
lengthy argument he had been repeatedly urged by his junior to take 
a certain point, which he persisted in regarding as too contemptible to 
notice. „However, after exhausting all his own legal artillery in vain, 
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he at length consented to try his junior’s argument as a parting shot. 
The Judge, at once took it and gave judgment for Bethell. The latter 
made no acknowledgment of his junior’s superior acuteness which, 
whether succ\ssful through knowledge of the law, or merely through 
knowledge of t os in question, surely deserved some recognition, 
save to turn round and murmur,—‘ This silly old man has, taken your 
absurd point; irrelevant interruption was hateful to him; ‘ke rebuked 
it once in terms which have become proverbial. Bethell was stating his 
case at consultation, as-he loved to do with great fulness and accuracy ; the 
solicitor’s managing clerk interrupted him twice with correction as 
to dates quite immaterial; on the first occasion there was mo reply, save 
a glange and a warning pause; on the second, Bethell said severely,— 
‘Will you be 50 kind as to go outside the door and shut it ? 


Several sayings of his regarding high judicial authorities have 


been remembered, though not uttered in Court. As to the origin of the, 


Lords Justices he found it in the fact that they were a pair of crutches 


created. so as to enable Lord Truro to walk safely in Equity as Lord. 
Chancellor, but when he became Chancellor himself he disdamed, and, 


perhaps rightly, any such assistance to support his steps. Counsel 
having asked him that a case might be put down for hearing before 
‘the full court,’ he replied—‘Mr, A., the case will be put in the 
Lord Chancellor’s list. The Court is full.’ But when at the Bar he ori 
occasion was glad to find a ‘full Court,’ for he thus delivered him- 
self on the subject of the then Chancellor and his ‘ crutches,’:— ‘Lord 
Chelmsford has absolately no knowledge of an intricate question like 
this of Real Property Law. But, as for the Lord Justice, the prurient 
loquacity of the one and the’ pertinacious technicality of the other 
' render an appeal to such a tribunal so unsatisfactory that it will 
be better to go to the full Court.’ The personality of the Judges in 
question need not be divulged. One saying of his with regard to 


> 


the Judicial Committee of the Privy Council has been often quoted, but ` 


' bears-repetition, ‘ Why do you never sit with us to hear appeals’? said 


the then Lord Westbury to Sir William Sale, ‘ Because I am old, and. 


deaf, and stupid’, was the reply, ‘Oh’, said Westbur y,“ Chelmsford and 
‘Tare very old, Napier is very deaf, Colville is very stupid, but we four 
make an excellent tribunal. With regard to Lord Cranworth’s habit 
of always sitting with Lord Justices, he said that it was doubtless due to. 
the dislike of all children to being alone in the-dark. One of the least 


pleasant features of his judicial career was his habit of making depre” 


ciatory remarks regarding the decisions of his immediate predecessor, 
Lord Campbell, It is true that Campbell had barred his way to the 
; 5 I a : 
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woolsack and had been appointed to the Chancellorship when Bethell 
might have expected to receive the post as of right, considering his 
valuable services' as Attorney-General, but Campbell. might well have 
been forgiven his brief tenure of the coveted office, WestYury, however, 


never cmitted to make, when possible, some slighting reference to his 


rival’s judgments ; but on one occasion it is satisfactory to note that 
hó alluded to a statement of fhe law as ‘valueless and wholly inappli- 
cable’, which turned out to be contained in an argument of his own. 
We do not remémber to have seen many encounters recorded ebetween 
counsel and himself ; his rule was ‘ porcere subjectis èt debellos superbos,’ 
We may note, however, two incidents, In a case arising out of some 
well-sinking operations,.a tedious advocate said, ‘My Lord, my, client 
has gone to considerable expense in boring.’ ‘So I perceive’, said the 
Chancellor, ‘from the number of counsel employed.’ It is also recorded 
by a witness of the occurrence that Coleridge (afterwards Lord Cole- 
ridge) had been addressing a lengthy argument to the House of Lords, 
containing much literary grace but little law. ‘My dear Attorney’, 
said Westbury, going up to him afterwards, ‘you have given us a most 
charming literary dissertation. Pray come and dine with me to night 
and finish it? His remarks rarely lacked a sting which belied the bene- 
volent aspect of his open countenance, 


a % 
o 


Marriage Contract—Misrepresentation—Damages. 4 
The Court of Appeals have handed down their decision in the caso 
of Kujek v. Goldman, which we have commented upon in these columns 
whenit was previously decided by the General Term of the First Depart- 
ment, ‘The Court holds that ane who has been induced.to enter into a 


marriage contract by the misrepresentation of another thata woman was ' 


virtuous and respectable, when in fact she was pregnant by the inducer 

‘of the marriage, may maintain an action against the person guilty of 
the misrepresentation for the damages thereby sustained, and that in 
such a case exemplary damages may be awarded. The Court further 
-holds that such an action is maintainable upon the ground of the loss of 
consortium, as: well ag that of pecuniary loss. Some of the facts in the 
case are necessary to be comprehended in order that the law laid down 
by the Court in affirming the farmer judgment may be understood. 


It seems that the defendant in 1891 and prior to that time, Katie 
"Kujek, then named Katie Moritz, wasan unmarried woman employed 


as a domeatic by the defendant ‘Goldman, by whom she had become - 


pregnant. Upon discovering this fact, the defendants, as ib is alleged in 
“the complaint, -conspired to conceal her. disgrace, and to induce the 
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plaintiff to marry the said Katie, and to that end represented to him that 
said Katie was a virtuous and respectable woman, and he, the plaintiff, 
believing the same, married her on the 17th day of January,- 1891. The 
plaintiff, it bra alleged, would not have contracted the marriage.if 
he had known the facts, and subsequently, owing to the pregnancy which 
has been referred to,ghe wife gave birth to a child, of which Goldman 
set up a general denial, and the other defendant did not answer, and no 
' judgment was taken against her. The evidence tended to sustain the 
allegatiqns of the plaintiff. The Court holds that while no precedent is 
cited for such an action, it does not follow that there is uo remedy for 
the wrong done. Every form of action, when brought for the first time, 
‘must have been without a precedent to support it. Courts sometimes-of 
necessity abandon their. search for precedent, and yet sustain a recovery 
upon: legal principles clearly applicable to the new state of facts, 
although there was no direct precedent for it, because there never had 
been occasion to make one. The opinion. holds, as we have before 
mentioned, that exemplary damages may be awarded. We think that 
this comes dangerously near the “ Texas Doctrine,” and though we 
think the decision is proper that exemplary damages should be awarded 
in such a case, yet we call attention to the fact that there is a fino 
distinction. To us it appears that the loss of consortium and mental 
suffering do not differ greatly as a measure of damages, ong 
The question, therefore, is not whether there is any precedent for 
the action, but whether the defendant inflicted such a wrong upon the 
plaintiff as resulted in lawful damages. The defendant, by deceit, 
induced the plaintiff. to. enter into a marriage contract whereby he 
“ assumed: certain obligations and became entitled to .certain rights. 
Among the obligations assumed was the duty of supporting his wife in 
sickness and in health, and he discharged this obligation by expending 
money to fit up rooms for housekeeping, in keeping house with his wife : 
‘and caring for her during confinement,- when she bore a child not to 
him-but to the defendant. Among the rights acquired’ was the right-to 
to-his wife’s services, companionship: and society. By the fraudulent 
“conduct of the defendant, he was not only compelled to expend money. 
“to support a woman whom he would not otherwise have married, but 
was also deprived of her services while she was in child-bed. He-thus 
, sustained actual damages to some. extent, and as the wrong involved not 
only malice but moral turpitude also, inaccordance with the analogies of 
the law upon the subject, the jury had the right to make the damages 
exemplary, By thus applying well settled principles upon which sore- 
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what similar actions can be sustained, because there was a wrongful act , 
in the fraud, that was followec by lawful damages in the loss ‘of money 
and services. ' The fact that fhe corruption of the plaintiff's wife was 
before he married her does not affect the right of- actionf as the wrong 
done to him was not by her .d-filement, but by the représentation of the 
defendant that she was pure when he knew that she wab impure, in 
order to bring about the marrage. It is difficult to see why a fraud, 
which, if. practiced with reference to a contract relating -to property 
merely, would support an action, should not be given the-same effect 
when itvinvolves 4 contract af&cting not, only propefty rights, but also 
the most sacred’ relation of life. Fraudulent representations with 
reference to the amount of prmerty belonging to either party toa pro- 
posed marriage, made by a taird person for the purpose of bringing 
about the marriage, are held t constitute an actionable wrong -and the 
usual remedy is to require the person guilty of the frand to make his 
representations good. (Piper-v. Hoard, supra; Montifiori v. Montijiori, 
1 Wm. Blackstone, 363; Atherly on Marriage Settlements, 484.) In 
such cases the injury is mors- tangible and the measure of damages 
mòre readily appliéd than in the case’ before us, but both rest upon the 
principle that he who by falseaood and fraud induces a man to marry a 
woman, is guilty of a wrong shat may. be remedied by an action, the 
amount of damages to. be recovered depending apan tho Giri Suma ta ntên of 
the particular case. 


We. have thus far considered the right ` of action as resting upon 
‘some -pecuniary loss, which zlthough - trifling in amount, may be re- 
covered as a matter of righ., leaving it to the jury in their sound 
discretion, as in the case for the seduction of a child or servant, to 
amplify the- damages by way of punishment and example. We think, 
-however, that the action, can be maintained upon a broad and more 
-satisfactory ground, and that i: the loaswf consortium or the right of the 
‘husband to the conjugal fellowship and society of his wife. The loss of 
- consortium through the miscorduct of a third person has long been held 
-an actionable ‘injury, Without’ proof of any pecuniary loss (Bennett v. 
- Bennett, 116 N. Y. 584; Hutcreson.v. Peck, 5 Johns 196; Hermance v. 
James, 32 How. 142.) As has been well said by a pisani writer: “ To 
entice away or corrupt the mind and affection of one’s consort is a 
civil wrong, for which the offender is liable to the injured husband or 
wife. . The gist of the action iz not in the loss of assistance, but the loss 
.of consortium of the wife oz husband, under which term are usually 
“Included the person’s affectioa, society or aide”. (Bigelow on: Torts, 
-153.). The damages, aro caus-d by the wrongful ent of that to 
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which the husband or wife is entitled: by virtue of the marriage contract. 
' They rest upon the loss of a right which the marriagé relation gives and, 
of which it is an essential feature. Whether that right is wrongfully 
taken away aer it is acquired, or the person entitled to it is wrongfully 
prevented from acquiring it; does not ‘change the effect or lessen the 
injury.. While the plaintiff has‘not been actually deprived of the society 
of -hia- wife.he has been deprived of that which made her society of any 
value, thé same as if she had been seduced after marriage. Although 
the formal. right. to eonsortinm may remain, the substance has been 
taken away. In othér words, when he entered into the, marriage’ relation 
he was entitled’ to the company of a-virtuous woman, yet through the 
fraud gf the defendant that right never came to him. He has never 
enjoyed the chief benefit springing from the contract of marriage, which’ 
is the comfort, founded upon ‘affection and respect, derived from con: 
jugal society. Ifthe defendant had deprived the plaintiff of his right 
to consortium after marriage, the law would have afforded a remedy by 
the award of damages. 

.Yet.the plaintiff, through the fault of the defendant, has suffered a 
loss of the same nature and to the same extent, except that instead: of 
losing what he once had, he has been prevented from getting it when he 
was entitled to it. This is a difference in. form only, and is without a~ 
substantial foundation. The injury, although effected by fraud before 

- marriage, instead of by seduction after marriage, was the same, aud why’ 
should not the remedy be the same ? While the method of inflicting 
the i injury is not the same, as it is tortious in character, has substan- 
tially the same effect, and causes damages of the same nature and to the 
same-.extent, why should damages be recovered in the one case if not iri 
the-other ` Where false representations are wilfully made as to à 
material for the purpose of inducing another to act upon them, and hé 
‘does só act to his injury, he may recover such damages as proximately 
result from the deception. The representations in this case, as the jury 
has found, were made to promote the wiarriage, and they were false, as 
the defendant well knew. They were clearly ‘material. The plaintiff 
‘acted upon theni, and was thereby injured, for he made’ a contract 


ae 


entitling him to certain: rights, which he has not ‘received, and which . 


the defendant’ knew he could rever receive.. Here are all the elements 
‘of a good cause of action founded upon fraud resulting in damage, The 
contract’ induced’ by the fraud was of a peculiar nature, but it was in law 
simply a contract, conferring’ certain rights, and imposing ‘certain 
‘obligations. While it is‘not agreeable t to treat a subject of sacred impor- 
‘tanco upon this’ ngrrow basis, it is- ‘necessary to do so, for our law 
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considers marriage in no other l-ght | jam as a civil contract. ..If the defends- 
ant had induced the plaintiff to enter into any other contract by making 
false statements of fact, which, if true, would have made the-contract 
more valuable, he would haye keen liable for all the damages that natur- 
ally resulted, , If he . had inéuced the. very: marriage contract under 
consideration by representing <o the plaintiff that,he owed his proposed 
wife a certain, sum of money, according to the common, law, which- 
entitles the husband to the personal property of his wife, he could have 
been compelled to make.his representations good by the payment of that’ 
sum. (Montifiori x. Montifiori, supra; Redman y: Reman, 1 Vern. 348 ;: 
Neville v. Wilkinson, 1 Brown’s.Ch, Cas, 543; Scott v. Scott, 1 Cox, 378. ) 
These cases, as well as the more important case.of Piper v. Hoard (supra). 
rest upon the principle that freudalent: representations as to the pecuni- 
ary condition of one „party tb a proposed. marriage, made by a third: 
person to the other party thezeto, in order to promote the marriage, 
are actionable and authorize the .recovery: of such: damages as may be 
proved. In this case we havea representation that did not relate to 
property directly, although it nyolved rights in the nature of property, 
but did relate to character,.and so ‘vitally that its falsity was destructive 
of all happiness belonging to. the paintiff by virtue of his marriage. The 
injury. was not merely sentimental, far; as has been shown, it extended 
to aright which the law. recognizes as of . -pecuniary value, and for the 


wrongful destruction’ of which it awards daniages, — Phe Albany Law 
Journal. : es 


‘ 


1 Re 
| COMPROMISE AND ARBITRATION. 
We take the liberty of extracting the following from a paper read 


‘on the subject by Mr. C. H. Pickstone of Radcliffe Bridge, Waning, 
hefore-the Incarporated Law Society — 


a BN A. * Dos aE 

The most striking refutation’ of the offioncy of arbitration, and 
its strongest condemnation, is that % it never satisfies either party. No one 
who has studied the faces i isquing. from a law court—-whether it be the 
great ‘tribunal of justice i in the Strand, or the humblest of county, courts 
—can fail to distinguish the victors.; their. beaming countenance and 
animated conversation betray them, and I, know of no more exuberant ° 
joy than that.of the litigant who has successfully vindicated his right 
against another’s might. But. let an. observer study the faces that 
emerge from the arbi tration zoom, and what does he see? Instead of 
the beaming countenance of a victor and the plucky | grin-and- bear-it air 
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whiok in my expériance has ever’ been characteristic of the Englishman 
fairly béaten; there emerge two crestfallen and-utterly woe-begone-indi- `. 
viduals, endéavoring to look pleasant, though obviously consumed with 
æ devouring longing t to swear. And why? Because neither side has’ won 
no “ side ” ever wins in the arbitration room, A laudable attempt i is _ 
made to mete out ‘thatynondescript quantity, substantial justice—a com- 
a which it is ‘excéedingly difficult to’ measure, and which pleases no 
” Whit is “ substantial justice?” Tt certainly i is not pure justice ; 
itis justice minus just so much as is covered by the qualifying term 
« substantial. ” Tt is neither fish, flesh, nor good red- herring. It ‘bears 
the same relation to the genuine article that plated silver bears to silver 
_ plate ar that “ fresh ” eggs bear to “ newly- laid.” It is, in fact, a cont? 
modity of which a lawyer should be ashamed, and with which a client i 
generally as disgusted as is an honest man who has secured that brutum 
fulmén, the “ moral ” victory.’ ‘Oh, the chilling irony of this term! And 
yet it is the invariable consolation of the arbitration room. Even if one 
party is palpably i in the right, and as such entitled to the verdict, how 
frequently i is a sop thrown to the other in the shape of a remission of the 
winner’s costs, the being saddled with which takes all the gilt off the 
victory. No, for my part I am firmly convinced, and I do not scruple to 
assert, that the accepted motto of the British litigant is“ Win or lose!” 
“Give us victory or give us death ! ”'is the popular sentiment, no‘half-~ . 
hearted “moral” -victory. In nearly every case one’s client is either 
right or wrong. If he is right it is an insult not to vindicate it; if he 
is wrong it is an injustice to make his ‘opponent bear a portion of his 
punishment, I do not, of course, decry “ conciliation ;” no one knows 
better than a lawyer how pesene conciliation sometimes is, But 
“ conciliation ” and “ compromise” are by no means synonymous. One - 
may employ ‘conciliation even tothe extent of inducing -the client to 
“forgive his enemy,” but beware of compromise. The distinction ‘ 
between “ conciliation ” and “ compromise” is clear; the one is an argu- 
` ment with unreason in the sacred precincts of your own office, and pre- 
paratory to the “ letter before action.” The other is addressed to your 
opponent ; it is an admission of weakness, ands such is viewed with 
‘suspicion by a strong man, and as a sign of ultimate capitulation.. My 
opinion of what a client wants is not to fight at all unless he is legally 
right, but, having once made up his mind to fight, it is guerre 18 mort ! lè. 
` Which of us has not had occasion to bitterly regret his own want of 
initial firmness when, at the ‘end of a protracted series of letters “ with- 
cout prejudice,” ‘he finds- himself compelled to fight with an attenuated 
‘case ? There are probably few of us who have not experienced “the 
‘bitter: sense of mortification aroused by the suggestion (generally of weak 
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or impatient judges). “ Cannot you two gentlemen put your heads toge- 
ther ?’—the usual meaning vf which is that-the judge, for some 
generally) inscrutable reason—sometimes, indeed, for no reagon at all— 
has determined that the case = one for compromise, Although it is 
offered as à suggestion, no one-knows better than the unfortunate advo- 
cates to whom it is addrese:d that it is an Jmperative command. 
“Compromise at any stage i is am expedient that demands the greatest tact 
and most anxious consideratim on the part of the practitioner, and is 
seldom to be recommended, except perhaps whene it will preyent the 
washing of a lot of dirty linen. But it is comprontise at the eleventh 
hour and under phessure that breaks the heart of the lawyer and dis- 
gusts the client. To such an : xtent, indeed, do I believe. compromise to 
be abhorrent to the instincts E the Englishman that I do not hostate 
to say that a man who gets -he reputation of being a g ‘settling ” and 
not a “fighting ” lawyer is coomed. Compromise is the very life of 
arbitration. The fact is, tha- in the usual case of a reference to two 
arbitrators the arbitrators havz no pretensions to judicial impartiality, 
and are mere partisans, each @usidering that his rôle is to do the best 
he can for “ his man,” and utterly oblivious of the fact that they should’ 
regard and behave themselves as judges. To such a pass have things 
come that the usual course of proceeding now seems to be, when one 
party has nominated as his arbitrator a person obviously disqualified by 
interest or bias from bringinga judicial mind to bear on the facts, his 
opponent, instead of objecting-and, if necessary, applying for an injunc- 
tion, resignedly takes refuge -n the craven expedient of appointing a 
second so-called “ arbitrator ” equally prejudiced in the other direction. 
The offspring of two blacks is. however, notoriously not a white. Is it 
. surprising that in such circumstances they fail to agree, and that the 
services of the umpire are alnmost invariably requisitioned? The abso- 
lute illegality of this partisanchip of arbitrators is unquestionable, and 
was strongly insisted upon by Erle, J., in the case of Oswald v, Gray 
(24 L. J. Q. B-, 69), when h= said: “It appears in the present case 
that each of the arbitrators hes considered himself as the agent of tho 
party who nominated him. This is a notion which ought strongly to be 
repudiated, and it is wrong for an arbitrator so nominated to consider 
himself appointed-to take care of the inter ests of one party only and not 
of the other as well.” How such a. tribunal proceeding on such an 
apology for legal principles -an ever commend itself to a lawyer has 
always appeared to me incomprehensible. Nor have [ in a provincial 
‘practice discover ed any popular demand for it. On the contrary, I have 
oftentimes witnessed the mcvtification ‘of a client who, thanks to the 
pernicious “ arbitration clau.e,” or-the - grandmotherly solicitude of 


ð 


N 


IN THIS VOLUME, 


———— 





m v: Queon-Empress as 


Muthu Vadaganatha Tevar'v: Udayana Tovur ss 


Muthu Vijaya Mahali Dhurai v: Venkatachalam Chetti .., 
4 


‘TABLE OF CASES 5 REPORTED. 


Lh. R, 
. os 19 If 
Alagappa Chetti v. Muthia Chetti deur sts vee 
Ardawan Singh v. Partab Singh 
Arasappan v. Polagasary* i A a 
Baklish Singh v. Ratan Singh | N iis one 
Butchanna ù. Hanurfayamma ~ toe 
Chinna Ramanuja Aiyangar v. Anantha Fodmanabha Pilldigan Bi 
Chokkalinga Pillai v. Mayandi Chettiyar at ih 
Collector of Malabar, The v. Cheran Nair . ove > iis 
Court of Wards v. The Kumara Rajah of P&tapore vee ; vee 
Davies, H. E. ve Cundasami Mudali bees one 898 
Davies v, United States oes one sie 
Ghanta Virasami v Queen-Empress sigs jen 875 
Gopalasami v: Periasami Tevar wo x 
Gopinadha Panda v. Ramachandra Panigai wae ‘ie 
Imdad Husain v, Aziz-Un-Nissa tes we ons 
Jivan Singh v. Misri Lal Sepik a” et 
Jogeswar Narain Deo v. Ramchund Dutt m oN 
_~Kamalu Ammal v, Pandiya Raju Naikar ... a 308 
Kanakammal.v. Rangadhariyar eae ove tee 
Kolandai Nayakan v. Kdrabudda Savudri ae vee 
Kolandaya v. Vedamuthu deat on Si 
Krishnachar v. Vadichi Goundan ove 387 
Kuppachi Ammal v. Laden one Rett als bie 
Kuppu Naidu v. Venkatakrishna Reddi ... one s 
Kuppusami-Aiyar v. Ramasami Aiyar es.” i wee 
Kuttippurath Vilia Raja v. Kesava Potuval we 
Limmaji Patrudu v. Yerukola Ramasami te! oe 
Mahalinga Chettiar v. Narayana Padayachi tee 
Mana Vikraman v. Anisalam Koya eee a ae 80° 
Manickam v. Kandikarappau wee a Ashe j ni 
Mathura Daé'v. Raja Narind Bahadur Pal . zie ide 
Moidin Vavi Ravuthan v. Mooss Ngina Ravuthan. . .. ae 
Mumtaz Ali Khan Ue Sheorattingar ee ar ak 
Muthunarayana Reddi v. Balakrishna Reddi ar ~ 5 
i+— -——-v, Rayalu Reddi ..« arn oie 
Muthu Pillai». Sivasankara Konan see eee tes F 
Muthusami v.. Muthukumarasami aa ue 


Naganna v. Venkata Krishnamma ~ .., 
Nanu Menon v. Raman Menon | . tue 
Naranappa v. Sama Charla ... ies 
Narasimha Charlu v. Pedda Ramayya 

v. Srinivasa Charla «.. 
Narayanasami Pillai v. KuBpusami 
Narendra Nath Sircar v. Kamalbasini Dasi 
Palni Goundan v. Paramasiva Gonundan ... 
Pangutchon v. Parimenwata Pattan «e 
Parvathi Ammal v. Saminatha Gurukkal 
Pullamma v. Tathayya ... toe 
Queen-Empress v. GopasGounden 

fe 2- v. Kaliyan | 

—~ —~-—- — v. Saminadha Pillai 

Raja Papamma Rao v. Ramachandra Razu 
Ragavendraiyar ve Karuppa Goundan 
Ramachandraicr v. Muthukaruppa Pillai 
Ramakrishna Row v. Bhujanga Row 








Ramamrutha Aiyar v. Gopala Aiyar ss... 
Ramanuja Aiyangar v. Anantaratnam Aiyar 
Rangammal v. Venkatachari aes, 
Sankaran v. Raman Kutti sae 
Seeni Chettiar v. Santhanathan Chettiar 
Seshagiri Row v. Rama Row we 


Seshayya v. Subbaji Aiyar , vee 
Sevai Rowtan v. The Thasildar of Periakulam 
Somasundara Mudaliar v. Vythilinga Mudaliar 
Somasundara Sastri v. Sankara Bharathi 
Srinivasa Appangar v., Raghayachariar ... 
Subrahmania Chetti v. Udaya Thevar .., 
Sundara Pillai v. Lakshmana Aiyar 
Suryanarayanaiyar v. Sitharama Sastri ... 
Syed Gulam Nabi Sahib v. Nagammal ... 


Thayyil Kunhi Mamod v. Thayyil Kanhi Moidin Kutti.. 


Thyagaraja Aiyar v. Sankara Aiyar =... 
Tommanna Bhatta ve Mahabala Bhatta ... 
Udaya Thevar v. Subrahmania Chetti ... | 
Udayana Thevar v. Chockalingam Chetti 
Udayana Pillai ve Senthivelu Pillai t 
Ukkandam ‘Nair v. Unikumaran Nair... 
Vasudeva Upadyaya v. Visvaraja Thirthasami 


Velu Pandaram v. Gnanasambandha Pandara Sannadhi... 


Vengu Padayachi v. Raghava Chetti ....., 
Venkammal v. Namasivaya, Ohettiar © ., 
Venkatasami v. Ramanna Sis 
Virasingappa v, Rudrappa', ons 


I. L. R. 
19 M.- 


M. L.J. 
Page. 


N < 
TABLE OF CASES CITED, 


IN TIIS VOLUME. 


e 

. M. L. J, 

ar . 4 
|| X A. Tage 
Abdul Gani v. Dunni, I. L, B., 20 C.,418 ` e A sis 25, 26 
Abdul Hose Moozam v. Mohan Shah, 1. L. R., 14 O., 740 wa Ow OS 
Abdalluq Mozzamdar v. Mohim Mohn Shaha, I. L. R., 14 0., 24 sits 26 
Abu Bakar Saiba v. Venkatramana \Gshweshvar, I. L, R., 18 B., 107 ... 6l 
Achaya v. Ratnavelu, I. L B., 9 M., 533... aes eee 234 
Aghore Kali Debi v. Prosunno Ooomer Banerji, I. L. R., 22 C., 827 ee 24 
Abmedbhoy Andibhoy v. Valleebhoy-Cassumbhoy, I. L. R., 6 B, 703 wee 66 
Alagappa Chetti v. Vellian Chetti, Ia L. R., 18 Mo 33 eae nee > 30 
Amos t. Smith, H. and C., 238 vee vee 178 - 
Amanat Bibi v. Imdad Husain, 15 I. A., 106 aa oe NG 
Annsuya Bai e. Sakharam Pandurang, I. L, R., 7 B., 464 * oe 88 
Asmut-un-Nissa Begam v, Ashruff AL, I. L. R., 15 C., 488 ae 25, 26 
Ayers r. Jenkins ove ae 67 
Ayyappa v Vonkata Křishnama Razo L L, R, 15 M., 484 see 180 
B. 

Baba v. Timma, I. L. R., 7 M., 357 sii aoe 224 
Baboo Beor Pertab Sahee v. Maharaja Rajendra Pertab Sahee, 12 . 

M IL A.,38 woe ae 228 
Badam v. Imrat, I. D, R., 3 A, 675 see ‘ac 234 
Balkighen Das v. Bedmati Koer, I, L. R., 20 C., 388 ie in 82 
Balwant Rao Bishwant Chandra Chor 2. Parunal Chambe, L. R , 10 L A, 90 41 
Bamford v Turnley, 31 L, J. Q. Bọ, 22 ... vee oc 183 
Bank of England v. Vagliano, 1891, A. C., 107 oh si ng 
Becharam Ghoroee v. Boistubnath, 14 W. R., 177 sé ba 185 
Begam v. Mahammed Yakgb, I. L. R.,16 A, 350 ss Be y 34 
Behari Lal v. Madho Lal Ahir Gayawa:, I. L. R., 19 C., 236 asa 236 ` 
Beresford v. Ramasubha, I. L. R., 19 X, 197 sas A 292 
Bhan Bala v. Bapaji’ Bapnji, LLR, 4 B., 14 tes sae 234 
Bhujanga Row v. Ramayamma, I. L. E, 7 M., 387 ee ew 17 
Bradley v. State, 31 Ind, 492 . sê YA 111 
Brij Indar Bahadur Singh v. Janki Koer, 5 T. ÀA., 1 sia ht 209 
Brotherton 1. People, 45 N. Ya 159, 162.. aa 109 
Bykunt Nath Sen v. Gaboollah Sikdar, 24 w. R, (c. R D 391 Iwa 67 


M. L. J. 
ago, | 
C. J 
Castellie v. Cook a aye Be ee at 285 
Chade v. People, 40 Th. 359, 358" É = W 109 
Chinta Manrav Mehendale v. Kashinath, I. L. B., 14 B., 325 e 140 
Chenvirappa v. Puttappa TL, B., 11 B., 708 j oe vs 65, 67, 68 
Chokkalinga Pillai, In re, e M, H, C. R., 164 ae a 251 | 
Coffin 4 S., 156 (N. 8.) 432, 459, 460 © P ~ 107 
Com v, Eddy, (1856), 7 Gray, 584 - + Wa wi 102 
— v Heath, 11 Grayy308 iis BY vee > 2 102 
—— v, Pomeroy, 117 (Mass) 143 =- > ia |] + 103 
—— v, Rogers (1844) 7 dlete (Mass), 509, "504, 506 ot a 101 
—wj) York a, 845) 9 Mete (Mass) 93, 116 ON ` 101 
Cony v. Bristow ILO., 262 ia. - AT : he 284 
Cuff v, Penn, 1 M. and S., 21 Sai eed 3 205 
Cunningham v. State, 56 Miss, 269 ies Ah wid Wi 
D. 
Dinendra Nath y. Chundra Kishore, I. L. R., 12 0., 4386... | oe 88, 90 
‘Doye v. State, 3 Heisk, 348, 371 vee isa 111 
re is si =. 
Empress v. Gayitri Prosunno Ghosal, I. L. R., 15 C., 455 ve 195, 197 
Empress v. Mohim Chunder Rai, 1. L: R., 3 C., 765 esa ea Poras 
Eravanni Reyi Varman 1. Ittapu Rovi Varman, 1, L. R., 1 M., 157 sa © ‘ 244 
Esso Bhayaji v, The 8.8. Savitri, I. L. R, 11 B., 138 | si , 18 
F. z 
Fakir Chand Bose v. Madan Mohun Ghose, 4 B L. R., 898 a 223 
Fanindra Deb Baikat v. Rajeswar Das, I. L. R, 11 C., 463 Ba 226 
Fischer v. Kamala Naik, 8 M. T. A., 170 .. ee . a 268 
Foakes v. Beer, 9 A C., 605 BA Ga #208 
Foster v. Dawber, 6 Exch., 839 oe wi bie 204 
G. 
Ganesa Ratnamaiyar v. Gopala Ratnamaiyar, I. L. R., 2 M., 270 AN 35, 88 
Ganga Prasad v. Chunni Lal, I.L.R., 18 A., 113 ies i a.. 235, 238 
Girdhari Lal “Roy v. The Bengal Government, 12 M. I. A$%443 b 114 
Gnana Sambanda Pandara Sannadhi v. Kandasami Thambiran, I. L. R., 
P 10 M., 875 "duk ne 42 
Grish Chunder Ghose v. The Queen-Empress, I, L. R., 20 C., 896 Ses 146 
i a tis è e H. 
Hari Kishore Mitra v. Abdul Baki Miah, I. L. R, 21 C., 928 Ae 144, 149 
Hert v. Nash II Cr., M. & R., . a pen A L 334 


Hasan Ali v. ‘Siraj Hussain, I. L. R., 16 A. 252 eee eee 284° 


Kh 


Hill v. bok O. H. La 265,., TE ois 
Hobbart v. Apbot, 2 Peer Williams, 642 ... err 
Holman # Johnson, (Cowper) 343... ; 


Hopps v. People, 31 IN., 383, 392 ee ae 
Hungoman Persaud Panday v. Massumat Babooee, 6 M. I. A 419 


tes 109 


Hurie Doyal Singh Commana v. Grish Chunder Mukerjéo L L. R., 17 


©., 911 e, 


tiv 


Hur Pershad v. Sheo Dyal, . 3 T A 286 - as 
I. - 4 
Iohha Danji v. Natha, I. L. B., 18 B., 338 i 
Imam-ul-Din v. Lila Dhar, T. L. R., 14 A,, 524 aes 
J. i ' ë 
Jagadanba Chaodhrani v, Dakhina Mohun Roy, I. L. R., 18 C., 308 i 
Jagadamba Dasi v. Padmamani Dasi, 6 B., L. R., 686 
Jairam Narayan Raje v. Atmaram Narayan Raje, I. L. R., 4 By 488 
Jamaiteun- Nissa v. Latfunissa, I. L. R., 7 A., 606 
Jamal Sahib v. Murgaya Swami, I. L. R, 10 B., 84 eo 
Jewan Dos3 Sahoo v. Shah Kubeer-ood deen C. W. R., 3 P. C.. 


177, 170 
te 27:29.38 
- 


as 275 


ae 21, 22 


20, 21, 23 
is’ 88 


ie e717 


Jotindra v Bhupati Hurrochundra Mahaputra v. Nityanand Man Singh, 


I. L. R., 18 0., 151 


Jotindra Mobun Tagore v. Gnanendra Mohun Tagore, 9, B. L. R., 398 


Juggernath Sahoo v. Mohamed Hussian, L, R., 2 I. A., 58 


K, 


Kalidas Kevaldas v. Nathu Bhagvan, I. L. R., 7 B., 217... 
Kalliyani v. Narayana, I. L. R., 9 M., 267 one 
Kameshwar Pershad v. Rajkumari Ratan Kuar]. L. R., 20 C., 79 
Kannan v. Nilakandan, I. L. R., 7 M., 337 an 
Karimshah v. Nattan, I. L. R., 7 M., 417... 

Katama Natchiar v. The Rajah of Shivagunga, 9DE. A, 588 
Kearley v. Thomson, L. R., 24 Q. B. D., 742 5 
Kellie v. Fraser, I. L. R., 2 C., 464 

Kennel v. Abbot, 4 Ves., 808, ki 

Kerala Varma Valiya Rajah.v. Sankaran 7; L. Re, 16 M, 453 
Khetramani Dasi v. Kashinath Das, 2 B. L. B., 41 tee 
Kishore Chand Bhakat v. GiBbourng, I. L. R., 17 C., 341 
Krishnaiyar y. Venkaiyar, I. L. Re, 6 M., 181 ii 
Krishnappa Chetty v. Ramaswami Aigar, 8 M. H. C R., 30 
Krishnaswami v. Varadaraja, I. L. R. 5 M., 854 vee 
Kunhi v. Seshagiri, I. L. R, 9 M; 141 ... ses 


L. 


Lachman Lal Chowdhri v. Kanhaya Lal, I. L. R., 22°C., 609. 
Lachman Dada Naik v. Ramachandra Dada Naik, I. L. R., 5 B., 62 


wo. 27, 29, 80 
245 © 


222 


21 


223 


vlii 


M. L. $. 
3 s Pages 
Loki Mahto.v. Aghoree Ajail Lall, I. L. R., 5 C, 144 uo ss / 234 
Lonachand v. Uttamchand, I'L. R., 15 B., 684 a. a 92 
Lachmidas Khimji v. Mulji Canji, I. L. R., 5 B., 205 use w 66 
a M. > 
Maber v. Maber, L. R., 2 Exch., 153 we $ or ave 178 
Madhava v. Narayana, I. L. R., 19 M., 944 i eve a 43 
Magaliri Carudiah v. Narayana Rungiah, I. L. R., 3 M., 359 = 187 
Maharani Hiranath Koer v. Baba Ram Narayan Singh, I. L. R. \o B. A 222 
Mallikarjuna Prasada w Darga Prasada, I. L. R., 17 M., 362 148 
ManjlabRoewadat v. Bai Rewa, I. L. R., 17 B., 758 aaa AY 10 
Marshall v Green, L. A. I. C. F. D., 85 ... wae 285 
Mata Din Kasodhan v. Kasim IIusain, I. L. R., 13 A., 432 . 235, 288 
Mathew v. Hanbury, 2 Ven., 187 aa ue See 67 
McDougal v. State, 88., Ind 24 oe oe rl 112 
Minakshi Naidu v. Subramania Sastri, I. L. B., 7 M., 26 saa 98 
Modho Kooery v. Tekait Ram Chunder Singh, I. L, R., 9 C., 411 aoe 42 
Mohesh Lal v. Busant Kumaree, I. L, R., 6 C., 352 eas tee 210 
Mohesh Narain Munshi v, Truck Nath Moitra, I, L. R., 20 C., 487 ooo 
a , 85, 36, 37, 256 
Moideen Kutti v. Beevi Kutti Ummah, I. L, Ra, 18 M., 38... Ja 42 
Mussummant Khanam Jan v. Massammant Jan Beebce, IV S. D. A. pene 
Beng. ... 63 
Mutvia v. Appasami, I. L. R., 18 M., 504 .. a ; 258 
Muthunarayana Reddi v. Rayalu Reddi ; 230 
Muthu Vaduganatha Tovar v. Dorasinga Tevar, L. R., 8 T A., 109 vee 10 
N. 
Nagalatchmee Ammal v, Gopoo Nataraja Chetty, 6 M. I, A., 344 sis 228 
Nagamoney Mudaliar v. Janikiram Mudaliar, I. L, R., 18 M., 142 wee 20 
Nagamuthu v Saviri Muthu; I, L. Re, 19 M, 226 e 126,127 
Naraganti v: Venkatachelapati, I. L. R., 4 M., 260 vee eee 164 
Narahari v. Annapurni Bai, I. L. R., 11 B., 162 Pry} Per 280 
Narasayya v. Venkayya, 2: M L. Je, 149 i 9,18 
Narasamma v. Kanaya, I L. Re, 4M., 134 vee 88 
Narayana v. Chengalamma, I. L. R., 10 M., 1 122 
Narayana Nambudriv. Damodaran Nambudri, I. L R., i; M., 189 Wee 42 
Narayanaswami v. Kuppuswami, I. L, R. 11 M, 43 a 92 
Narayan Vithal Maval v. Gansji, 1, L. Ru, 15 B., 692 «e wa © 238 
Narind Bahadur Pal v. Kadhim Hussain, I. L. R., 17 A, 581 i 215 
Naro Ballant v. Ramachendra Tukdev, I. L. R., 13 B., 326 52 
Nealkisto Deb Bermono v., Beer Ghuder Thakoor, 12 M. I. A., 540 222 
an 42- 


Wilakandan y, Padmanabha, I. L. R., 14 M., 153 ns 
e 


N. o. 


0 Connell v. People, 84K. V. Y., 877, 880. . 
Oomda Khanum v. Maharanee Raj Hoop Koer, 10, Li R 5 295 


fe PB : 

= e 
Padagaya vu. Baji, 1. L. R., 20 B., 551 T 
Panohcowrie Mull v. Chumroo Lall, I. L. R., 3 0., 572 .. 
Pandurangá v. Nagappa, I.. L. R., 12 M., 366 x 
Papa Sastrial v. Anantarama Sastrial, I. L, R., 3 M., 98- he 4 
Papi Reddi, v. NarasafReddi. I. L. R , 16 M., 466 
People v. Garbutt, 17 Mich., 8, 22 ` ae 
People v. McCann, 16 N., 753 Sea 
Phillips v. Clagett, 11 M. and W, 84 A 
Plake v. State, 31 Ind., 492 P sī ise! 
Polk v. State, 31 Ind., 492 ja WA 


Prankissen Laha v. Sreemutty Nayanmoney Dassi, I. L, R., 6 0.,222 


Prasannamayi Dasi v. Kadambini Dasi, 3 Beng. L. 8.87... 
Prudham v..Phillips, 2 Ambler, 763 as e. 


Q: 
Queen v. Doorga Churn Shome, 24 W. R., 30 ive 
v. Norkoo, 18 W. R. 59 aT) 
———v, Stewart, 12 A. & El. at p. 778 , vee 
NG R. 
Radanath Doss v Gisborno, 14 M.I. A.1 eis 





Radhabai & Ramchandra Konher v. Anantaray Bhagwanti Deshpande, 


I. L. R., 9 B., 198 .. 
Ramchandra Joshi v. Hazi Kassim, I. L. R., 16 M., 207 
Ramanadan Chetti v. Kannappan Chetti, 6 M., 4 C., 804 


Ramanadan v. Rangammal, I. L. R., 12 M., 268 teu 
Ramgopal u Shamskhaton, 19 I. A., 231. pis 
Ramratan Sukal v. Mussumat Nandu, 19 I. A., 1 ose 
Ramsebuk v. Ramlall Kondoo, I. L. Re, 6 C, 815 - sa 


Rangamma v, Atchamma, 4 M. I. As, 1 ; e.. 
Reg. v. Stokes, 3 Car. & K., 185, 188 bee 


—v, Vann, 2 Den C. C., 330 : -o 

nes tos S. 
Sartaj Kuari v. Deoraj Kuari, I, L. R., 10'A., 272 sia 
Satagopa v. Jamuna,Bhai, I.LeRe, 5 M., 54 sees 
Sathianama Bharathi v. Sarvanabagi Ammal, I. L. R., 18 M., 266 
Schloss v. Stiebel, 6 Sim, 1 ove 


Sengamalathammal ve Velayuda Mudaly, 3 M. H. C. R., 312, 
Sergeant v, Dale, L, R., II O. B. D., 558 ue 
Sesha v, Rajagopala, ` LL, R 18 M., 236 ove 


an 285,238 
ei £40 
a 15 
we. 198 
i 33,34, 
e. 111,117 
e e- J8 
sa 116 
e.e 111 
Ga 111 
ra 18 

21,22 


A 48 
vee 260 
oes 257, 258 


“ane 70 


e. '- 251 
eee 251 


ne 219, 221 
eee 272 
ste 227 


9, 10, 11, 17, 18, 19 


eà 146 
eee 42 


Shitab Dei v. Debi Prasad, L.L.RB., 16 A, 21 wii 


Shidar Vinayak v. Narayan Valad Babaji, 11 B. H. ©. R., 224 


h Siyagnana Thevar v. Periasami, I.L.R., 1 M,. 312 sii 


Sivakami Ammal v. Gopala Savundaram Aiyan, I.L.R., 17 M., 181 


Sivasubrahmania Naickar v. Krishnammal I.L.R., 18 M., 287 


. 
Sreemutty Debia v. Bimola Soonduree, 21 W. R. (C. R.) 429, 424 
Sri Varada Pratapa Raghunatha Deo čt. Sri Brozo Kishno Patta Deo, 


g LLR, 1 M., 69 
State v. Bartlett, 43 N, H., 224, 281 
1, Spencer (1,846) 21 N. T. Law., 196, 202, 212 
Stead v. Dawber, 10 Aq. & E., 66 : 
Subba pe Nagappa, LLR., 12 M., 353 





“Sultan Akeni Sahib v. Shaik Bava Malimiyar, LL.R. 4 M, 295 i 


iiia z. Podda Pabean L. R., 16 M,, 478 ... 


T. 


Tara Chand. ve Reeb Ram, 3 M. H. O. R, 55 ESN 
Taylor r. Bowers, Iu R., I Q. B. D., 291 vee 


U. 
Unhamma Pevi v. Vaikuñta, Hegde, I, L. Re, 17 M., 218... 


vV. 
Volamaramayyan v. Virappa Kandian, I. L. R., 5 M., 145 


Vallinayagam Pillai v. Pachche, 1 M. H. C. B., 387 seas 


Vedapuratti v. Vallabha, I..L. R., 13 M , 408 wise 
Venkata v, Parthasaradhi, I. L. R., 16 M., 270 ae 


Venkatachalam Chetti v. Andiappan Ambalam, T. L. R., 2 M., 282 


Venkatalakshmamma v. Narasayya, I. L. R., 8 M., 545 .., 
Venkatarama v. Meera Labai, I. L. R., 13 M., 277 
Venkotasami v. Krishnayya, I. L. B.5.16 M, 341. Lea 
Venkatramanna v. Viramma, I. L. R., 10 M ,.17 ess 
Venkayamah v. Vankondera, 13 M. T. A., 333 

Vitla Butten.v. Yamenamma, 8 M, H. C. R, 1l . - me 
Vydinada v. Nagammal, I-L.R., 11 M., 258 : am 


ern es . wW. 
Walker v. People, 88 N. Y., 81, 88 


< 


oe 4a 


Yesuramji u. Balakrishna Lakshman, 1. L Re, 18 B4 588 





\ 


wns 222 
we 67,69 


se TIBO 
ve 228 
a DL 
Bete £69 
vee 186, 187 . 
ee 88 


aa 42 
, 264, 265, £66 


wa - 65 


The Madras Law Fournal Reports, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Best. 
Ramanuja Aiyangar ... > ae a  Pétitioner*” 
4 ° v. 
M. S. Anantaratnam Aiyar and others... Respondents, a 
Religious Endowment Act XX of 1863, S, 10—Vacancy in ‘Compittee—Committee’ Ramanuj 


default by—Power of Committee to nominate—Appointment by District J udge— superseding Aiyangar 
nomination by Committee. Anantaratnam 
Aiyar. 


When a-vacanoy occurs among the members of a Devastanam Committee, the 
remaining members of the Committes can. proceed under S. 10 of Act XX of 1863, 
to elect a new member to fill the vacancy; but they cannot nominate any for it, 


An order was made by a District Court under S. 10 of Act XX of 1863, asking 
the Devastanam Committee of the -District what steps they had taken to fill up a 
vacancy that had occured on the Committee and ordering them to fill it up forthwith, ki 
. The Committee thereupon did not elect, but nominated a person for the vacancy. - 


Held :—That the District Court had power to supersede such a nomination by a 
nomination of its own, 

Petition under S. 622-0f the Civil Procedure Code, praying 
the High Court to revise the order of the District Court of Trichi- 
nopoly passed on Civil. Miscellaneous Petition No. 299 of 1894, 
dated 30th August 1894. 


A vacancy had occured among the members of the Devastanam 
Committee of Trichinopoly and the remaining members failed to 
take steps under the provisions of S. 10 of Act XX of 1863, to fill up 
the vacancy. Numerous applications were then made to the District 
Court to fill up the vacancy by nomination. The District Judge 
thereupon passed the’following order on one of the petitions,“ Ask 
the Temple Committee under the provisions¢ of S. 10 what action they 
took in the matter, whether they made any attempt to fill up the 
vacancy, if not, ask them to fill up the vacancy forthwith.” There 
were only three members on the Committee and one of these made 
a report stating, that, owing to -the want of a proper register of 
voters, election was im possible and left the appointment in the hands ‘ 








*C. R, P. 523 of 1894 ` 4th September 1895. 
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‘of the Court and suggested the names of three persoris-as eligible 
for the post. The other two members however reported that they 
had appointed a person by nomination to the vacancy. On receiv- 
ing these reports the District Judge thought that the members of the 
Committee had only power to elect and not to nominate and so 
superseded the nomiaation and himself appointed another for the 
place. One ofthe petitioners thereupon appealed to the High Court, 


Stephen Andy, and 0, R. Patiabhiram Aiyar for petitioners. 


The ‘Advocate’ General and P. 9. Si ivaswamy Aiyar for Ist 
Respondent. 


_ 8d? Gy Smith fon 2nd and srd, and T. V. Seshagiri Anar for 
6th Respondents 
The court delivered the following 


-, JUDGMENT :—It appears to us. clear that the judge had 
power to appoint because his order directing an appointment, under, 
the provisioa of the 10th section has not been carried out by 
electing a new member. 

The meaning of the order ‘is clear and the construction which 
the petitioner’s vakil would have us put on the order and on the 
10th section would lead to an absurdity. It would give the committee, 
the power of taking advantage of their own default in not giving 
the notice and taking the action which under the section they are 
bound to take. 

It is reasonable enough to say that, if the committee abstain 
from acting, the appointment may be made by the judge. It is 
quite another thing to confer this power on the committed as a 
result of their omission to comply with the law. 


We dismiss the petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--The Hon. Mr. Justice Best. 


Kuppachiammal and Samavaien, \ ope MEA = ii 
Minor represented by his mother. Petitioners (Plaintiffs) . 
, v. ie & 
Laden and others + „Respondents (Defendants) 





#0. R.P. No. 178, of 1895. ’ | 81st October 1895. 
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i eee Procedure: Code S: 588. Cl. 6— Order returning plant 4 for amendment—Appeal. Kuppachi 
a m 


Sectipn. 588..C1: 6 Civil Prooedure Code ‘allows an eal against every: order ` Laden 
returning a plaint for amendment at whatever, stage that order might have been ` : 
passed. +? 

Petition: wile Section- -622 of the Civil Procedure Code 
praying the High Court to revise the order eof the District Court 
of Tanjore dated 27th November 1894 passed in C. M. A. No. 73 
of 1894, presented against the order of the District Munsif’s 
Court of Valangiman passed-in Original Suit, Nos 124 of 1894. 


A widow and her adopted son sued in the alternative for rent. 
The ‘defendants pleaded mis-joinder of plaintiffs, in. aditioy to 
„other pleas. The case went to trial. The Distrgct - ‘Munsif in. 
passing judgment, directed the plaint to be returned for amend- 
ment. The plaintiffs appealed against his order. The District 


Judge- ‘held that there was-no appeal. ze plaintiffs applied: to 
the High Court for revision. _ : 


Y. Krishnaswamy Aiyar for the petitioers. 
M. 0. Par thasarathy Atyangar for the: counter-petitioners. 


“The Court delivered the following judgment :—Section ‘588, 
clause 6 is applicable to every order “returning a plaint for 
amendment.” The Clause, as- it originally stood mentioned speci- 
fically Sections 58,54 and 57 but as amended by Act VII of 1888 


there is no such limitation. 


The order of the Tides is set aside and the case remanded 
for disposal, according to Law. 


The costs of the petition will be: costs in the cause. 


IN THE HIGH CQURT: OF JUDICATURE AT MADRAS: 


Present : :—Mr. Justice Bestand Mr. Justice Subrahmania Aiyar. 
Virasangappa Chetti e -ee > ue Appellant (Pliny, * 


4 an fs Ma 








Bangalore Rudrappa Chetti ..- ... Respondent (foto), 


* Appeal No, 136 of 1894 ©.. 26th Augnst.1895, 


Virasangappa 
Biden 


4 THE MADRAS LAW JOURNAL REPORTS. [voi fi; 


Hindu Law—Stridhanam—Nature of Stridhanam of a woman descending to another 
—Estate taken by two females under a family arrangement—Joint- tonante—Suryivorehip 
— Conditional grants. : e 


A female who inherits the stiidhanam of another female does not take a heritable 
estate in such property, but only an estate for life ; and on her death the succession 
to such property is to be traced not to her butto the female whose stridhanam 
it originally was. & ` 

Under a family arrangement between A (a female), B and C (the daughter and 
daughter's daughter of a sister gf A) and the Plaintiff (the son of another sister of 
A), some pyoperties were reservéd to A and the rest were divided between B and C 
on the one hand and tht plaintiff on the other, with the proviso that if either B and 
O or the plaintiff should die’ without issue, the property allotted to that person 
should go over to the other. Subsequently A by a deed of gift made over to B and 


©, the Properties originally reserved to herself with a condition that the donecs 


should maintain her during the rest of.her life. 


Held that under the family arrangement B and C together took a life estate 
only in the event oftheir having no issue, that on the birth of a daughter to C, 
her mother and herself together jointly took an absolute estate of inheritance in the 
property obtained under the arrangement and that the property so obtained as 


well as the property got under the gift from A, passed to A by survivorship on the 
death of 0. 


Appeal against the decree of the ordinate Judge’s: Court 
of South Canara in original Suit No. 5 of 1892. 


The'facts of the case and the arguments os a clearly from 
the Judgment of their Lordships. 


VY. Bhashyam Aiyargar and K. Narayana Row for appellants, 
JO. Ramachundra Row Sahib for defendant. 
The Court delivered: the following 


JUDGMENT :—One Virasangappa, who originally held con-. 
siderable property including that in litigation in the present suit, 
by his willdated 10th January 1826 devised it to his daughters 
Kusavva, Malakavva and Doddavva on terms and conditions 
which it is unnecessary to state fully. It is sufficient for our present 
purpose to say that he directed that the three-ladies should live in 
union and enjoy the proper ty jointly, and if they should find it 
inconvenient to do so, the same should de divided into four shares 
of which Kusavva and Malakavva sliould each take one share and 
Doddavva and her husband the remaining two shares. Up to 1860 
no separation took place, butin September of that year an arrange-- 


` ment was made which was brought about by Kusavva and. to 


which all the descendants of Virasangappa that were then -alive 


bs 
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were parties: they being (1) Kusavva;] the eldest daughter, (2) 
Nanjivva, daughter, of Malakavya, the second daughter who had 
died before that time, (2) Nanjavva’s daughter Rudravva and (4) 
the plaintiff (appellant) the only son of Doddavva, the youngest 
daughter of the testator, she also having died before 1860, The 
arrangement was not a mere partition in accgrdance with Virasan- 
gappa’s will, but a transaction which weat beyond it as the plaintiff 
thereunder got as the representative of the third daughter’s branch 
more than § of the properties instead of } Which was bis proper 
share under the will. Exhibit B which evidences this transaction 
after referring to the will of Virasangappa, the marriage of his 
second and third daughters to one and the same individual Nahjappa 
chetti—the birth of children to him, viz..—Rudrayva by one wife 
Malakavva and the plaintiff by the other wife Doddavva, states 
that for the prevention of disputes among the parties, it was agreed 
and arranged that excepting a house and a garden obtained on 
Mulgeni by the first daughter Kusavva and reserved to her, move- 
ables worth Rs. 19,000 and immoveables valued at Rs. 5,000 were 
to be taken by Nanjavva and Rudravva and that the rest of the 
“properties was to go to the plaintiff. It also provides that which- 
ever of these parties has no descendants should enjoy the properties 
allotted to him or her for life only and then the same should go 
over ta and be enjoyed by the party having descendants. Three 
years after this arrangement, Kusavva made a gift under Exhibit C, 
of the house and garden which she had reserved to herself to 
Nanjavva and Rudravva. These properties as well as those 
granted to them under Exhibit B, were on the death of Nanjavva, 
the survivor of the grantees, held by her-grand daughter Kusavva 
till death in 1892. The question at issue is who is entitled to 
succeed to these properties left. by the last mentioned lady, she 
having died unmarried. l 
The plantiff’s case, as put before us, is as follows :—The grant 
under exhibit B was to Nanjavva alone, Rudravva her daughter 
being mentioned therein only to indicaté that the estate granted 
was uot a life estate but one of inheritance. On Nanjayva’s death 
Kusavva her grand-daughter inherited the property, Rudravva 
having pre-deceased Nanjavva. The interest taken by Kusavva 
in the property then inherited by her was only a limited interest, 
similar to that taken by a woman in an estate inherited by her 
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from a male. Consequently, ou the younger Kusayva’s death, the 
succession should be traced from the last full owner Nanjavva and 


there being no nearer heir than the plaintiff, he is entitled to the ` 


properties: in question either as Nanjavva’s co-wifé’s son or as her 
husband’s sole sapinda, the defendant (Respondent) Kussavva’s 
father not beingas Nenjavva’s son-in-law entitled under the Hindu 


Law to claim the same. Further, if it should be found that.the. 


grant under Exhibit B was not-to N anjavva alone but to her and 


Rudravva, as is contended on behalf of defendant, even thea the. 


plaintiff isthe party entitled. ' For in this case, as well as. under. 
Exhibit C, Nanjavva and Rudravva' took as joint-tenants and ‘con- 
sequently on Rudravva predeceasing ‘Nanjavva, the whole vested: 
by survivorship in the latter to whom he is the heir. MET 


The case for the defendant is that Exhibit B conferred on 


Nanjavva and Rudravva only a life interest in the properties with: 
remainder to their descendants. Kusavva as their descendant’ took 
not as Nanjavva’s heir, but directly under the instrument as grantee. 


Consequently the succession is to be traced from her, and the defen. 
dant her father and not the plaintiff is her heir. It was also urged, . 


that if the above- contention be held to be unsustainable and if it 
be found that Kusavva took only by inheritance, then the estate 


which she thus took was a heritable one and consequently the: 
defendant succeeded to the same. Should this contention also fail; 


` it was urged las 
tainable so far at least as a moiety of the property granted under 


tly, that the plaintifi’s claim should be held‘unsus-: 


Exhibit Bas well as that given under Exhibit C is concerned, inas-. 


much as‘Nanjavva and Rudravva took as tenants in common and 
the lattér’s share f 
assuming’ this lady took -o 
contended by the pl aintiff, 


nly a limited interest under the law as 
it passed after her to the defendant th 


last full owner, Rudravva’s husband and heir. a 
hich arise for determina: - 


In these circumstances the points w 


: tion are :— 
I; As to Exhibit B. 


Was the grant to Nanjavva alone or to her and Rudravva ? a 


rst passed to her daughter _Kusavva and, even | 


Did-the grantee or grantees take only an estate for life or a, 


heritable estate ? - : 


> 


If the grant was to both did they take as joint tenants ? oA i, 


Se 


a 


4 
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s II. As to Exhibit ©. | 
“Did the donees take as joint-tenants ? ? 


III. It Kusavva took any property as Saas ne 
what interest did she take as such heir? : 


.. Now,-as to the first. point arising with AA to Ex, B, it 
is quite clear to us that the grant was not to Nanjavva alone but, 
to. her and Rudravva. Ex. B distinctly says so. And the evidence 
shows that the plaintiff as well as the other parties were also of 
that opinion. For when some of the property set apart under 
Ex B, had to be mortgaged in 1878, the instrument of mortgage 
" was executed by both Nanjavva and Rudravva as owners and*the 
plaintiff signed the instrument as a witness. We aré unable there- 
fore to uphold the plaiatif’s contention with reference to this . 
point. 

- Passing on to the next point, we have after’a careful consi- 
deration of the language of Hx B and the circumstances in which 
it came to be executed, arrived at the conclusion that it gave a life 
estate to Nanjavva and Rudravva, orily in the event of their having 
no descendants but an estate of inheritance, otherwise, a disposition 
perfectly valid in law (See 8:.882 Mayne’s Hindu Law, 5th edition 
and the cases therein cited). And as they had in Kusavva, a 
descendant, their estate must be held to have been a heritable one 
to which Knsavva succeeded by inheritance. 


This was also the view taken in suit No. 38 of 1883 ingi; 
tated’ by the present plaintiff against Kusavva and the present 
defendant whereby -he sought to eject Kusavva on several grounds, 
one of them being that Nanjavva and Rudravva took only a iife 
estate. In dealing with this contention, the Subordinate judge 
who tried that suit found in unmistakable terms that -“ Nanjavva 
and Rudravva jointly took an absolute estate.” (see paras. 9 to 12 
of the subordinate judge’s judgment). On. appeal to this court 
the learned Chief Justice Sir Ohurles Turner and Muthusami 
Aiyar J. agreed with the subordinate judge as to the con- 
struction of the document in question, though it must be ad- 
mitted that the passage in their judgment which immediately 
follows this expression of their’ coucurrence with the Subordinate 
Judge is somewhat ambiguous, We think ‘however that we are 
justified in ‘holding that the learned judges did not intend to lay 
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down that Kusavva took directly under Exhibit B. Even if that 


document were susceptible of a construction different from that . 


“put upon it by us as itis clear that not having been in exist- 
ence at the date of the instrument, she was precluded from so 
taking by the-well established rule of Hindu Law that a grantee 
or donee must be a person capable of taking when the transaction 


begins to operate and must either in fact or in contemplation of: 


law be then in existence. We are confirmed in this view by the 
circumstance that in the concluding portion of the paragraph of the 
judgment wherein this question is discussed, thé learned judges 
speqke of Kusavva “as entitled to inherit the property set apart 
for these ladieg and their descendants by this instrument.” l 


_ We must therefore hold that in the terpretation put by the 
ed judges upon Exhibit Bis in accordance with the view now 
adopted by us. . ` 


Coming now to the third point, we may conveniently consider 
together that and the question raised with reference to Exhibit C. 
We think that the plaintiff’s contention is sound.. Considering 
that the manifest object of the arrangement under Exhibit B-was 
to secure the enjoyment of the, properties to Nanjavva and Rud- 
ravva and their descendants and, in default of any such descendant 
to.the plaintiff and his descendants, it seems to us more likely that 
the intention was that in the event of either of the female grantees 
dying in the lifetime of the other, the share of the deceased should 
pass to the survivor. Compare Vydinada v. Nagamma I. L. R, 11 
M, 258. We see nothing in the circumstances of the arrangement 

_or the terms of the instrument to show that a tenancy in common 
was intended; nor was it otherwise in the case of the gift under 
Exhibit C. For considering that the donor was the very lady who 
brought about the arrangement evidenced by Exhibit B, consider- 
ing also that the donees were mother and glaughter, and further 
that the donees were, as stated in the document itself, under an 
obligation to maintain the donor during the rest of the lifetime, it 
appears to us that what was in the contemplation of the parties was 
a joint tenancy. If, on the other hand, it be supposed that they 
took as tenants in common, it might well have happened that 
Budravva’s share would, even in the life time of the donor have 
passed to a comparative stranger, had she died leaving only her 


husband and no i$sue, she haying as a matter of fact predeceased 


C~ 
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the donor. ‘That a tenancy which might possibly result in such a 
. devolution was intended, seems to us improbable. 


In our opinion, therefore, on Rudravva’s death her share in all 


these properties passed by survivorship to Nanjavva who thus 
became the sole full owner of the whole estate and it follows 
that the defendants’ claim to a moiety on the ground that he is 
Rudravva’s heir is unsustainable. - 


We have now to deal with the last point, which relates to the 
nature of the interest taken by Kusavva in the property in ques- 
tion. Ifshe tooka heritable estate the plaintiff must fail 3 but if 
on the other hand she took a limited estate he must succeed. The 
contention on his behalf is, that she took only a limited interest, 
since in this Presidency, property inherited by a women even from 
another woman is not the former’s stridhanam and since in strid- 
hanam property alone a woman takes an estate of inheritance: and 
the contention on behalf of the defendant is that the property in 
question was Kusavva’s peculiar property. In Sengamalathammal 
v. Velayuda Mudali 3 M. H. C. R., 812, the question arose as to 
property which devolved upon a daughter from her mother and it 
was held by Bittleston C.J. and Ellis J. that the estate did not 
become the daughter’s stridhanam. On behalf of the defendant, 
however, we have been referred to the decision of Muthusamy 
Aiyar aud Parker JJ. in Narasayya v. Venkayya, II M. L. J., p. 149 
C. M. A 130 of 1892, which no doubt is in the defendants favour. 
But we find that, though this case was before the division Bench 
which decided S. A. 1697 of 1893, and though Parker J. was a 
member of that Bench, yet it was there held that property to which 
a woman succeeds as the heir of another woman does not become 
the successor’s Siridhanam. 


The learned Vakil for the defendant strenuously maintains ` 


that the rule laid dow? in the C. M. A., referred to above, is in 
accordance with the Mitakshara, the leading’ authority in- this 
Presidency, and though the passage in S, XI, 2 of that work 
which includes inherited property under the head of stridhanam 
has been held not to lay down the law correctly as to property 
inherited by a woman from a male, yet there is no good ground 
for overruling its authority in respect of property inherited from 
a female, There would be some force in this argument if the view 
2 


ra 
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that, notwithstanding that the language of Vijnaneswara in the 
passage in question is broad and. general, the author did not 
-really intend to include in his ‘description of stridhanam . what 
passes by inheritance from a` male to.a female, were well-founded. 
For in that case it might be urged with some show of reason, that 
the authority of the Mitakshara in the point at issue now is not 
necessarily affected by the decision laying down that pr operty 
inherited from a malg is not stridhanam. But that view has been 
shown to be clearly erroneous by Messrs West and Butler (Digest 
8rd edition pp. 269 & 272), Dr. Guru Doss Bannerjee (marriage 
and stridhanam pp? 283-7) and Dri. Jolly (Lectures on Hindu Law 
pp. 242- 251). It is therefore dificult to see how Vijnaneswara is 
still to be tr reated as an authority on the point under consideration 
whilst except in Bombay, the Courts including the Privy Council 
have unanimously declined to follow him as to property inherited 
from-a male. Moreover so far as this Presidency is concerned, the 
Courts in thus rejecting Vijnaneswara’s doctrine that the words 
y &e., » in the text of Yajnyavalkya relating to what constitutes 
` stridhanam, includes property inherited, have not proceedéd 
‘solely on the authorities peculiar to the Dayabhaga ‘School,’ but 
-have been ‘influenced considerably by the fact that the Smriti 
Chandrika and Daya-Vibhaga or Madhaviyam have put an entirely 
different construction on the same word in the said text © Bittle- i 
ston U. J-and Ellis J in Sengamalathammal v. Velayudu Mudali 
3. M. H. C. R. 312, refer to and rely on the Smriti Chandrika as 
supporting their conclusion; and the Privy Council in Muttu 
Vaduganatha Tevar v. Dorasinya Tevar observes “ there are two 
commentaries which are received as authority in the Carnatic, the 
Smriti Chandrika and the Daya-Vibhaga of Madhava, neither 
of which follow .the cited passage of the Mitakshara in. assigning 
to a woman her stridhan property as inherited by: her.” Muttu 
Vaduganadha Tevar v. Dorasinga Tevar L. R., 8 I. App p. 109). It 
will thus be seen that the contention that the property inherited is 
not stridhanam, though opposed.o the Mitakshara, sis supported by . 
two out of the three commentators accepted as high authorities in 
the Southern or the Dravida School and one of whom wrote een 
centur ies after Vijnaneswara. 


Our attention was next drawn to the Gagak of Telang. J. 
in Manilal Rewadat v. Bai Rewa I. L. R., 17 Bo, 758, on what has - 


g 
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been.called the doctrine of reverter. he learned judge at p. 763 
says with truth that “this doctrine of revertin g to the heirs of the 
last male owner is one which is nowhere expressed, as far as we are 
aware, in either the Mitakshara or the Mayukha.’ No doubt the 
circumstance thus alluded to by the learned judge furnishes an 
excellent ground against the introduction of the doctrine of rever- 
tèr'in the provinces where the doctrine of the Mitakshara, that 
inherited property is stridhanam, is accepted to be law „as it is in 
Bombay. But the ar gument has no force here, that doctrine not 
having been adopted by the Courts in this Presidency. And when 
once it is “held that a woman ‘inheriting property takes puta 
limited estate and does not become a fresh stock,of descent, the 
doctrine of reverter is a necessary consequence, since inheritance 
must be traced from the last full owner whether such o owner is a 
male or a female. 


Following therefore the rule laid down by Bittleston,C. J. and 
Ellis Jin Sengamalathammal v. Velayuda Mudah 3 M. H. C. R812, 
so far back as 1867 and affirmed recently by Parker § Shephard JJ 
in S. A. 163 of 1893, we hold that Kusavya took only a limited 
interest in the property in question and that on her death the 
plaintiff as the heir of the last full owner is entitled to succeed to it; 


The result is the plaintiff is entitled to the property left by 
Kusavva out of what was inherited by her from Nanjavva. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Sir Arthur J. H. Se Kt., Chief Justice and” 
“Mr. yen? Parker. 
Nilambur ` ; Thacharakovil Manavi- ` 
`- kraman Tirumalpad, the Karnavan | ; ; 
and Manager. of the Nilambur. r App ellant (Defendant.) yy 
. fhacharakovil Kovilagam. ; 
D. 


Kammuthi Koyàsson Pattan Nala- 
_lath Anisalam Koya, 3 | Respondent ( (Plaintif). 








*9; A, 43 of 1895, "| aan Sth November 1895, 


Manavikraman 


V. 
Anisalam 
Koya. 
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Limitation Act, art 49, 36, 29, and 120—Civil Pro. Code—Attachment before J udgment— 
Buit for compensation, ; 


A Suit for compensation for wrongfully procuring an attachment of moveable 


_ property before Judgment, falls withtn Art 49 of the Limitation Act and will be 
barred after three years from the date of the attachment. 


Second Appeal against the decree of thé Subordinate Judge’s 
Court at Calicut in Appeal Suit No. 447 of 1898, confirming the 


| decree ofthe Court of the District Munsif -of Ernad in Original 


Suit, No. 550 of 1892. 


The facts of the case appear sufficiently for the- purpose of 
this feport in their Lordship’s Judgment. 
e 7 


TK. R. Subramania Sastri for appellant. 
P. R. Sundaruiyar for respondent. 


The court delivered the following . - 


- JUDGMENT:—The timber in respect of which Plaintiff seeks., 


for compensation was attached before Judgment in Original Suit, 


No. 490 of 1888 on the file of the District Munsif of Ernad. it 
had been cut in a forest by the Plaintif on the strength of a 


Karar obtained from Manjery Karanamalpad, but the Defendant 


sued in C. S. 490 of 1888 alleging his own title to the Mala and | 


therefore. to the timber which had been cut therein. Ib was on 
the allegation that the timber was his that the Defendant obtained 
the attachment before Judgment. Eventually the Court found 
that the Defendant had no title to.the Mala, and the J udgment was 
confirmed on appeal (Exhibit G.)- i 


Under S, 491 of the Civil Procedure Code it is open to a Court 


‘on the ‘application of a Defendant to award compensation for - 
attachment before Judgment in two cases, (1) when the attachment . 


was applied for on insufficient grounds, and 2) if the suit fails 
and if it appears to the Court there was no probable ground for 
instituting the Suit.’ Both these cases are thus recognised as 


giving rise to a cause of action, and itis evident that the wrong - 


(if any) done to the Plaintiff falls within the second class, since 


there could be no question of the sufficiency of the grounds for. 


attachment, had the Defendant possessed any title at all, 


pon ne 
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The first question is as to whether the suit is or is not barred. 
The Courts below have held that Article 120 of the Limitation Act 
applies to the case since they have not been able to see that the 
suit falls under any other article. We agree with them that Article 
28 does not apply since this is not a case of wrongful seizure, but 
it is argued for the Appellant that the case falls under Article 86, 
and that the Suit should be regarded as one for misfeasance 
independent of contract, and that it falls under the description of . 
a tort for which a limitation of two years is generally provided. i 
See the Judgment of Farran J in Essoo Bhayajey. The S.S. “Savitri” 
I. L. R., 11 Bo, 138. hi 


It appears to us however from the observations ‘of the learned 
Judge in that case that he would have classed a suit of this descrip- 
tion under Article 49 and not under Article 836. His view was that 
for actions for torts a two years’ limitation was provided as a 
general rule subject to certain special exceptions. Article 49 
prescribes a limitation of three years for a suit for compensation 
for wrongfully taking, or injuring, or wrongfully detaining specific 
“moveable property, and the time rans from the date of the wrong. 
If this article applies, the suit will be barred since Defendant had 
no title whatever to the timber and the wrong was done at the 
date of the attachment (November Ist, 1888). In favour of this 
. view it may be noted that the same period of limitation is 
prescribed for a suit for compensation for injury caused by an 
injunction wrongfully obtained (Article 42) for which a similar 
compensation can be granted by the Court under S. 497, Civil 
Procedure Code. The two classes of cases are exactly parallel and 
we can hardly suppose that the Legislature intended to prescribe 
a limitation of three years in the one case and six ‘years in the 
other. It is true that the unlawful taking was through process of 
the Court, but the timber was attached as belonging to Defendant 
aud had he succeeded in his suit, it would have been handed over 
to him. It does not appear material that the actual seizure was 
made by the Court omin. If article 49 does not apply the suit 
would appear to fall under S. 86 and in either view. the suit is 
barred. Itis not neceessary to consider the other points raised. 
The appeal must be allowed and the decrees of the Courts below 
reversed, the suit being dismissed with all costs throughout, 
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- IN THE HIGH COURT OF SUDICATURE AT MADRAS. ` | 


Ng Present: Bir Arthur Collins, Kt., Chief Justice and si 
Justice Parker. 


dejas 


Muthuswami Pillay alias Kaa Pillay Appellants. (1st, 4th aad 
and others. - 6th Prisoners. )* 
i v. eet 
ape Queen-Empress. at “a. Respondent. 


Muthuswamy f ` Indian Ponal Code Ss. «457, 381, 880, 405, 408, 409—Criminal Procedure Code Ss 536, 
Que eù-Empress 537—Trustee of a temple—Temple Committee—Act XX o 1863—Fractice-Case triable 
with assessors treated as jury case—~Course open in appeal. 


The trustee of a temple appointed by a Devastanam KE ander Act Xx 
of 1869'is not a clerk or servant merely, who is entrusted with property. The 
“temple and its preperty are vested in him and are in his possession. The property 
of the temple is not vested in the Devastanam Committee, nor do they represent it * 
the deity is the owner of the temple property, and the trustee is agent in possession 
of the deity subject to the control. of the Committee. 
“When the trustee or manager of a temple misappropriates temple jewels, he is 
guilty of the offence of Criminal Breach of trust under Bs. 405, 408, 409 and. not of 
offences under Ss. 380, 381, and 457 of the Indian Penal Code. 


“Where a case triable with the aid of assessors has been wrongly tried byt the 

` lower court with the aid of a Jury the proper course for the appellate court is ‘to 
hear the case by treating the charges as the judgment in the case and the verdict-of 
the jury as the opinion of tho; assessors and order a retrial, if there has been mis- 


carriage of justice. f : a 
. Appeal against the sentence of the court of session. of the 
‘Trichinopoly division in Calendar case No. 8 of 1895. 


H 


i R. F. Grant, & T. 8. Tyagaraja Aiyar for the appellants." 


' The Public ‘Prosecutor Å. B. Powell, in support of the coh- 
viction. 


` The facts and at rguments appear sufficiently 1 for the purpose, of 
this report J from the judgment. 


“The court delivered the following 


are UDGMENT :—The first prisoner is tlfe Mina kio of the Ja am- 
bukeswaram temple appointed by the ovasia Committee of 
Trichinopoly under Act XX of 1863. He has been convicted: of 


breaking into the temple and stealing therefrom a large amount of 
jewels, under S. 457, 381, and, 380 of the. Indian Penal .Code-and- 


the prisoners 2 to 4 and 6, who assisted him, have been-convicted 
under Ss, 457 and 580. 








# Gr. A. No. 215 of 1895. ` no | 6th November 1895,- °` 
e 


5 p. 
. g E 
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. The first objection taken is that the conviction for house-break- 
ing, theft by.a servant, and theft cannot be sustained since the 
temple was in the possession of the Ist prisoner, as were also the 
jewels. To constitute the offences of house-breaking and of theft 
it is necessary ‘to prove that the property was in the possession of 
another, The learned counsel argues that the Sessions Judge 
wrongly directed the jury in telling them that the temple was in 
the possession of the Committee and argues that if the facts alleged 
by the-prosecution are true, the offence committed by the’ 1st- pris- 
oner would be:cviminal breach of trust which is triable by assessors, 
—and not theft. We think this contention mrtst be allowed, The 
Devastanam Committee appointed under Act XX of 1863 exercise 
the. same powers of supervision that were formerfy exercised, by, 
the Board of Revenue under Regulation VII of 1817, but the pro- 
perty of the temple is not vested in them, nor-do they represent the 

- property. The person who represents the property is the trustee 

"or manager, who is indeed appointed, and may no doubt be remov- 
ed, by the committee for sufficient cause. Rnt the trustee or 
manager is not in the position of a clerk or servant removable at 
the pleasure of:the Committee. He holds his office permanently 
‘though subject to removal for misconduct. It was held in Pandu- 
ranga v. Nagappa T. L. R., XII M. 866. that the members of a 
Devastanam Committee were not entitled as against the trustee or 
manager to be put in possession of the property of the temple or to 
the receipt of its income. Tha right view appears to be that the 
deity is regarded as the owner of the temple property, and the 
‘trustee or the manager appointed by the committee is the agent of 

_ the deity subject to the committee’s control. The first prisoner was 

therefore in possession of the tempie and its jewels, and if he has 
made away with the property his offence is criminal breach of trust 
by an agent punishable under S. 409 of the Indian Penal Code. 


The offence therefore should have, been tried by the Sessions 
` Judge with the aid of assessors.’ 5. 586 of the Criminal Procedure 
“Code provides thatthe trial shall not on that ground ‘only be 
` invalid; and the next point-we have to consider is whether on 
appeal we should treat the case as having begn tried by a jury or 
` by assessors. Thè learned counsél for the appellants claims to be 
heard on the facts and refers to the-decisions reported in Queen v. 


Norkoo XVIII W.R 59. Queen v. Doorga Churn Shome XXIV, 
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W.R, 30 and Empress v. Mohim Chundur Rai I. L. R., ILI Q. 765, 
as authorities for taking that course. All these decisions were passed 
under earlier Codes of Procedure, but those Codes contained pro- 


‘visions similar to S. 584. In Empress v. Mohim Chunder Rai | It ` 


C. 765, Mr. Justice Mitter doubted the correctness of the practice— 
but the other decisiofs are distinctly in point. 8. 587 of.the pre- 
sent Code provides that no finding of-a.competent court shall be . 
reversed | on account of any irregularity during triel unless such 
irr egulanity has oocasioned a failure of justice. A similar provision 


-is to be found in S. 283 of the old Code X of 1872.: If it be granted 


Ramakrishna 
Row 


v. 
Bhujanga 
Row: 


that there is a possibility of the jury having gone wrong upon the 
facts, the accused would no, doubt be prejudiced by being precluded 


from going into the facts before the appellate court. The only- 


alternative in such case would be to order a retrial, but this course 
is to follow the cases reported in Queen v. Norkoo XVIII W. R. 59 
and Queen v. Doorga Churn Shome XXIV W. R. 30, treating the 
charge as the judgment in the case and the verdict of the jury as 
the opinion of the assessors. 


(Their Lordships then heard the appellant on 1 the merits and 
being of opinion that there was no failure of justice dismissed the . 
appeal and confirmed the sentence of the lower court ) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present:—Sir Arthur J. H. Collins Kt. Chief Justice and . 


‘Mr, Justice Parker. 


Kurumathaly Venkata Ramakrishna | 
Row, minor, by his guardian K; Ta (8rd and 4th 
Seshayya Garu and another. efendants), 
v. 


Sri Raja Mantripragada, Bhujanga 


Row Bahadur Garu, minor, by his Lo ET 
guardian Tuta Subbanadri Naidu r Respondent (Plaintif). 


. Garu. 


Hindu Law—Stridhavam inherited—Succession to, 


The stridhanam of a woman when ono? inherited by another woman ceases to | 
be stridhanam in the hands of the latter and on the death of the latter, the inherit- 
‘ance goes to the heira of the former, Sengamalathammal v. Valayudamudlay 3 M. H.C. 
p. 312 approved. Narasayya v. Venkayya, 2 M. L. J. p. 149 explained. 


-*Appeal No. 176 of 1894 : 22nd. October 1895," 
es 





= 
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Appeal against the Deciee of Disticf: Court of Godaveri in 
Original Suit No. 18 of 1892. 


In 1850, the suit estate of Bayanna Goodan and-its hamlets had 
been given by the proprietor Bujanga Row as stridhanam to bis 
first wife Chinnamma who enjoyed it till 1873, when she died leav- - 
ing a will behind her, by which she left the property to her son 
Prasada Row (plaintiff’s father). Prasada Row took possesion of 
the property and enjoyed it till his death in 1878 when it spasséd 
into the hands of the Court of Wards on behalf of the plaintif who 
was then a minor. In 1881 Ramayamma the daughter of Chinnamma 
as being inalienable stridhanam of her mother to which she *was 
the proper heir and got a decree in her favour. (Vide Bhujanga 
Row v. Ramayamma, VII M p. 387); Ramayamma died in July 
1891 and it was alleged that she had left a will by which she 
devised the plaint property to her husband the first defendant and 
enjoined him to adopt the third defendant. 


The plaintiff denied the genuineness of the, will and claimed 
to be entitled to the property as the heir of Chinnamma on the 
ground: that Rammayamma’ took ‘only a life estate and that 
Chinnamma to whom he was the proper heir was the last full 
owner. The defence was that Ramayamma took an absolute and 
heritable estate, that the will was genuine and that the first defen. 
dant the husband of Ramayamma. was the heir to the property. 

The District Judge of Gadavery in whose court the suit 
was first brought, found the will to be genuine, but he decreed the 
plaintiff’s suit on the ground that Rantayamma took only a life estate 
and that she had nothing to devise after her death. 

The defendants then appealed to the High Court. 

| C. Ramackundra Row Sahib for appellant. 
6. R, Pattabhiram dyar for respondent. 

The court delivered thé following. 

JUDGMENT :—The substantial question in issue is whether 
Ramayamma took an absolute or a qualified estate. The property 
- was stridhanam in the hands of her mother, but it is settled law. 
that such property when inherited by a daughter ceases to be 
stridhanam in her daughter’s hands. ‘The decision in Sengamala- 
thammal v. Valayuda Mudaly 3 M, H. C, R., 312 is the leading case 

4 
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upon this subject, . and it has been followed in numberless cases 
in this Presidency as also in Calcutta : Prankissen Laha v. Sreemutty 
Noyanmoney Dasse. see I. L. R., 5 ©, 922, and Huri Doyal Singh 
Sarmana v. Grish Chunder Mukerjee I. L. R, 17 C, 911. No 
_ doubt, at-all, would have been felé in this case had it not been. for 

the decision of this court in Narasayya v, Venkayya reported in 
` p. 149, vol. II of the Madras Law Journal which has been repre- 
sented as being ineonsistent with the earlier decisions. The Dis- 


trict J GE who ‘decided the case evidently considered it inconsis- . 


tent though he followed the earlier decisions *and so also did a 
diyision Bench of this court (Best & Subramania Aiyar JJ.) in 
Appeal No. 186 of 1894 to which we have been referred. We will 
now proceed to point out that there was no inconsistency and that 
the case referred to is in consonance with the whole course of 
decisions. 


‘In Narasayya v. Venkayya the question was, who was the heir — 


to the property of a maiden daughter with respect to the estate 
which she had inherited. from her mother and in whose hands it 
had been Stridhanam propery. The lady had no sister, and the 


contest was between her father and her brother as to which of them - 


was the nearer heir. he District Munsif held that the same-rule 
of succession was to be applied as if the last holder was a male 
instead of a female, and that the brother was no heir as his father 
was alive. 


On appeal the Subordinate Judge held that asa female, the 
daughter had taken but a qualified heritage and that upon her 
death the last full owner’s heir was her heir. On this view he 
considered that the son was the mother’s heir in preference to the 
husband and on this ground reversed the District Munsif’s decrte. 
The decision in Pee v. Valayuda Mudaly, 8 M, H.C. 
R., 312 was clearly beforé him and in the appeal to the High Court 
it was expressly referred to. Before the High Court, it was 
contended that the decision of the sub judge was bad in law, buf the 
judges refused to accede to the contention, thus admitting that the 
decision in Sengamalathammal v. Valayuda Mudaly 3 M, H. C., R 
` 812 was a binding authority. It was however pointed out that the 
Mitakshara (Ch. II, Sec. XI 80) laid down a special rule of succes- 
gion to the inherited property of a maiden daughter, of which pro- 


tH 
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perty she by a special rule was as much a full owner as her mother 
was. The special rule of succession gave the property to her 
uterine brother and on this ground the decision of the sub-judge 
was affirmed. The observation which gave rise to the misconstruc- 
tion is as follows, “But when a daughter succeeds to her mother’s 
stridhanam she is as much full owner as her mSther,” but the con- 
text shows that the daughter spoken of was the maiden daughter, 
to whom alone the judgment relates.. This is also clear from the 
fact that the general rule enunciated by the sub-jfidge is expressly 
approved. The siccession to a maiden daughter is the sole excep- 
tion to the rule, and in all the other cases quoted the question has 
been as to the succession to married daughters. 


It was expressly laid downin Sengamalathammal v. Vacayuda 
Mudaly, 3 M, H. C. R., 312 that the married daughter only took a 
life interest without power of alienation and that irrespective of the’ 
property being joint, the sister would succeed in preference to the, 
husband,—in other words that the succession would go to the heirs 
of the mother, 


Taking this view ib is unnecessary to consider the validity of 
the will left by Ramayamma, The appeal fails and we dismiss it 


with costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Parker, 


©. Seshagiri Row and 2 others... (Plaintiffs) Appellants* 
ee te v. - 3 
C. Rama Row and another 0 (Defendants) Respondents. 





Cl. 12 L. P, 1865:—“ An@ we do further ordain that the said High Court of 
Judicature at Madras in the exercise of its ordinary original jurisdiction, shall be 
empowered to receive, try and determine suits vf every description, if, in the case 
of suits forland orother immoveable property, such land or property shall be 
situated, or in all other cases if the cause of action shall have arisen, either 
wholly or, in case the leave of the Court shall have been first obtained in part, 
within the local limits of the ordinary original jurisdiction of the said High Court, 
‘or if the defendant, at the time of the commencement of the suit, shall dwell 
or carry on business, or personally work for gain within such limits ; except that 
the said High Court shall not have such original jurisdicticn in cases falling within ` 
the jurisdiction of the Small Canse Court at Madras in which the debt or 
damage, or value of the property sued for, does not exceed one hundred rupees — 


*Original Side Appeal No, 48 of 1895. 20¢h January 1896, 
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Seshagiri Row . 


V. 
Rama Row. 


‘Jurisdiotión—Suit for-Land —Letters Patent (1865) cl. 12—Suit for partitipn, where 
moveables are within and immoveables Without jorisdiotion—Lesve, to sue under cl. 12 of 
Letters Patent, ; 


The High Court has no jurisdiction to biertuin a suit for lands, where ihe ands 


- in dispute are situated wholly outside the local limits of ita ordinary original juris- 


. were alleged to be in possession of the jewels-and cash. The plain- ` 
tiffs applied to the Registrar of the High Court and got leave to 


‚tion in the Couri. “The case came on for hearing, before his Lord- ` 


diction. 


: The word “all other cases” incl. 12 Letters Patent 1865 refer to cases in which 
immõōveable property is not involved and do nob include cases of suits fori imthove- 
able plus moveable proper ty. A suit for partition of family property consisting of 
both moWtables and immoveables, where the moveables and the defendants are with- 
in the jurisdiction while the immoveables are entirely’ outside the jurisdiction, it 
does not fall within the provision of the Letters Patent 1865, "and leave to sne in the 
Tigh Pourt cannot be ranted i in such cases.’ 


The suij was brought by the lst plaintiff and his undivitled 
sons against the son and widow of the deceased brother of the Ist 
plaintiff for partition of family property which consisted of jewels, 


cash and immoveables. All the immoveable property of the family 
was situated in the Districts of Godavery and Cuddapah outside the 


local limits of the ordinary original civil jurisdiction of the High 


Court, but the defendants were residing within its: jurisdiction and 


sue in the High Court. The defendants pleaded want of jurisdic- 


-~ ship Shephard. J. 


T, V.S ‘eshagiré ù ' diyar for the defendants :— 

E have a preliminary objection; This suit cannot lie in this 
Court as the entire immoveable property claimed is situated outads 
the local limits of this Court’s jurisdiction. 

[Shephard J. But leave was ‘granted by the Re opiate ar and lam 
not sitting here to hear appeals against the act of the Registrar. ] 


T. V. Seshagiri Aiyar.. „It has been held by Sir-T. Muthusami 
Lyer and Best-J.J. in an appeal, from your Lordship’s decision (since 


-reported in Nagamoney Mudaliar v. Janikaram Mudaliar, I. L. R., 


18 M, 142, that although leave may be gr ranted by the Registrar, it 
can be questioned at the trial of the case by raising an issue. This 
case is gover rned by the decision of Mr. Justice West in Jairam 


‘Na Green Raje v. Atmaram Narayan Raje, 4 Bombay 482. 


‘(Shephard J. I cannot follow the reasoning of the learned Judge. 
The grammatical construction of section 12 of the Letters’ Patent 


a 


. Mi eared 


aL 


ebibught à on the Original. 
ee moreso property 


oe Du ate a 
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ae a | 
“will lead to the joio Ahat o case can! 


“side of the High Courts 676, ith part 
PREEN 
„is outside its jurisdiction: 










T. V: Seshagiri Aiyar=E ned: Sto Gontend that it is so 
—but it is not necessary-t0-d0's0 in this & Š sa Besides the Bombay 
; ` if ‘decision, there i is the diot of Mr. Ji plies Innes i in Satagopa v. 

| Jamuna Bhai, I. L. RES M, 54 this for partition aré 
<" classed as suits for landste-There are algo ite. cases in $l) Prasan- 
namayt Dasi y. ‘KadambingDasi, 3 BERET L. R. p. 87 and (2) 
"8. M. Jagadamba Dasi VHM: Padmiatidni, Dasi, 6 Beng. L. R. 


_p. 686 which snpport my viéw:' This is certainly not the*case in- 


'' tended to be’ included in the clause “In all other cases &c.” : 


Further, the fact that the proposition 1 contend for has been recog- 
nised in sections 16 to 19.of the Civil Procedure Code, is. an 
| argument in my favour, having Togan to: the language dt section 
44 of the Letters Patent, “= ‘a i 





s. Subramania diverts plaintiff = 


oe contend that the leave of the Registrar cannot be. upset, 
without a petition to that effect : It is clear from the language of 
‘section 12 of the Letters. -Patent thas two classés of cases were 
contemplated— one where land alone isrconcerned, the other where 
the right to land and moveables, or to mnoveables alone is concer- 
ned: Otherwise, it would be. “meaningless to divide all cases under 


. _ two heads alone : The decision i in Jairam Narayan Raje v. Atmaram 


o a has 1 no application. 3 na, 


, Narayan. Raje, I. L. R., 4: Bo, was as by a single judge. and 
unfortunately there was no appeal from it: _ Further there i is nothing 
. to show that in that case the parties were a residing in Bombay. 
P As regards the decisions. invthe Bonga iaw Reports, they are not 
directly in P On `the-öther hand ~the decision in Kellie v. 
Fraser LR. 20, 464s omy favours Iii, ‘lias been held in the 
‘ Bombay High: Court ‘thatthe sheriff had-the*: right to attach and 


be : sell property outside Bombay 4 


gl 





is y. Seshagiri Aij yar, 20; reply :- 


mmm) PEN . 

“The: difference betweensthe. renek bent of 1862 and 1865 
`- makes it clear that in ‘eases’ of ‘land, ng. divided , jurisdiction was 
contemplated. : 
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His Lordship. then delivered the following Judgment :— 
Shephard J.—This suit is brought by the plaintiff against the son 
and widow of his !ate brother Subba Row to recover his share of 
the family property. The defendants are said to reside in Madras 
and the property consists of cash and other moveables and also 
of lands situated in the Godavari District. Leave has been obtained . 
under Clause 12 of the Letters Patent to institute the suit in the High. 
Court. Tt is objected op behalf of the defendants that, inasmuch as | 
the only intmoveable property concerned is outside the limits of the 
- Jurisdiction of the Court, the Court has no jurisdi¢tion in ‘respect. 
of it and leave ought hot to have been granted. 


- The question turns upon the construction of Clause 12 of the 
L. P.. It is clear upon the decided cases Prasannamayi Dusi v- 
Kadambini Dasi 3 Beng. L. R., P, 87; S. M. Jagamba Dasi v. 
S. M. Padmamani Dasi 6 Beng. L. R., 686 that the provision as - 
to leave applies as well to the case of land situated not wholly 
within the local limits as to the case of causés of action not wholly ° 
arising within those limits and that it is not restricted to the former 
case, as it might seem to be at first sight. In the present case 
there being uo immoveable property within the J urisdiction, it is 
manifest that leave could not properly be granted and that the 
Court could not assume jurisdiction, unless there were other pro- 
perty involved as the subject matter of the same cause of action, 


New as I read the clause with the aid of the interpretation 
put upon it by the above mentioned cases, it may be paraphrased 
as follows:—The Court ‘has Jurisdiction in respect of land situated 
wholly, or subject to the proviso as to leave, in respect of lands 
situated partly, within the local limits; in all other cases it has 
jurisdiction, if the cause of action has arisen wholly or subject to 
the proviso as to leave, if the cause of avtion kas in part arisen 
within such limits. I think that the phrase “®in all other cases” 
must be read as excluding the case mentioned in the immediately | 
preceding sentence, that is the case of suits for land—and that, : 
therefore, the provisions as to leave when applied to a case in’ 
which the cause of action has not wholly arisen within ‘the local 
limits, must relate to cases other than those of suits for land.’ If ` 
this be the correct view, leave could not rightly be granted in the 
present case, because the suit is in part a suit for land. Although 


4 F. 
. ; Ta 3 es 
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thii the local limits 
jt) lèr, cases’ and, there- 


the cause of action may have a in pi 

the case, is not within the -category of f 

fore, the provision as to the leave does not: apply. 
fi 


This: interpretation -of the clause ig: in- ‘accordance with the 
decision of West, J. reportéd_iti Jairam Narayan Raje v. Atmaram 
Narayan Raje 4 Bom. 488.” ` 7 


Accordingly, I must hold: that eaves sight not to have been 
granted and that the suit must: be dismissed -$o far as regar ds the 
| land. : peepee 
The plaintiff then ena ——--; 

Mr. 9. Subramania Aiyar.—for the” AL; o 
T: V. Seshagiri Aiyar:—for the Respondents. ° 


The Court delivered the following ——- 


-JUDGMENT —We agree with the learned Judge in the con- 
struction’ of Section 12 of Letters Patent<-- No portion of the im- 


” moveable property is in Madras and leao- could not be granted . 


fer the institution of the suit here. lhe ig is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present ;—Mr. Justice Pasko : 
Mahalinga Chettiar , .. _ Appellant; 2nd (Petitioner)* 

. see v. 

Narayana Padayachi and another (Counter-petitioners.) 

Art 179 C14 Limitation Act, 15 of 1877—Step in aid of execution. 

An application to the court for the return of the copy of the decree that had 
been filed by the decrea-holder with a previous application for the purpcse of 
enabling the deoree-holder to execute the decree subsequently, is not an application 
to sake/ a step in aid of execution within ‘the meaning of Art 179 of the Limitation 
Aot, Kunhi v. Seshagiri I. L. R., 5 M, 141 distinguished. 

Appeal against the order of the District Court of Tanjore dated 
5th March 1895 passe in A. A. O. No.-88 of .1894 confirming the 
otder of the Court of the District Munsit of Kumbakonam passed 


‘on O. M. P. No. 468 of 1894. | 
R. Srinivasa Aiyangar | for P. R. Sundara Aiyar for the 
appellant. ae: 2 i 


V. Krish. aswami Aa for: the respondents, 





*A, A. A. O. No. 66 of 1895 Ss. E 12th May 1895, 


Mahalin. 
Chettiar. 
v. 
Narayana 
Padayachi. 
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The plaintiff Mahalinga Chetty got a decree against the defen- 
dants on the 24th January 1887. His first application for execution 
was made on the 17th January 1890. On the 26th of September 
1892 the plaintiff again put in an application for the return of the 
copy of the decree in the said suit for the purpose of enabling him 
to execute the decree subsequently. On the 2nd of Angust 1894 
i.e., more than three years from the date of the first application for 
execution, but within three years from his application for return of 
the copy of thesdecree, the plaintiff had a notice issued to the 
defendants to show cause why the decree should-not be executed. 
The defendants pleaded that the application was barred. The 
District Munsiff of Kumbakonam in whose court the application 
for execution was made, held that the period of limitation must be 
calculated from the date of the plaintiff’s first application in 1890, 
and that the application for the return of the copy of the decree 
was not a step in aid of execution and so rejected the application. 
On appeal the District Judge of Tanjore confirmed the order of the 
District Munsiff. The plaintiff then preferred a miscellaneous 
second appeal to the High Court. 

The court delivered the following 

JUDGMENT ;—It appears that this case must be distinguished 
from that reported in Kunhi v. Seshagiri I. L. R, 5 M141. There 
the copy of the revenue registry was necessary for the proceedings 
in execution and the court would not have executed the decree 
without it—but in this case the court would not have required the 
copy of the decree to be filed. 

In Krishnaiyar v. Venkaiyar I. L. R., 6 M, 81 the return of the 
decree to the original court was a necessary step in aid of execu- 
tion,—but the Calcutta High Court in Aghore Kali Debi v. Prosun- 
no Coomar Banerji I. L. R., 22 C, 827 refused to recognize an 
application for the return of the decree to the party as a necessary 
step in aid of execution. I think the decree of the courts below 
was right. The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Best. i 
Tommanna Bhatta ... wae, ... Petitioner (Otr. Pet.)* 


Mahabala Bhatta .. ... Respondent (Petr.) 
KO. R, P, No, 604 of isos 27th August 1895, 





; a 
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Civil Procedure Code Ss. 311, 584 Cl. 16 and 28S. 622—Benamidar—sale in execution Tommanna 
of decree against him—Real owners ght under S. 31I—Remand in appeal under S. 588. Sates 
O.C. P, Mahabala 

No appeal lies against an orcer of remand where such order is passed by a Bhatta. 
court in an appeal entertained by & under S. 588 of the Civil Procedure Code. This 
is the combined effect of Cl. (28) a= the last clause of S. 588 of the Civil Proce- 
dure Code. ' 

The real owner of property thsi has been sold in bzoöukidù of a decree against 
the benamidar of such property = entitled to come in under 8. 311 of the Civil 
Procedure Code and set aside the mle on the ground of material irregularity if the 
circumstances are such that he vould be bound by the order of sald against the 
benamidar. Asmutywn Nissa Begun v. Ashruff Ali I. L. R., 150, 488 Abdul Gant 
v. Dunm I. L. R., 20 ©, 418 referre to. 

Petition under S. 622 of the Civil Bedo Code, tô vevise 
the order of the court of th= Subordinate Judge of South Canara 
passed in Miscellaneous appeal No. 25 of 1894, presented against 
the order of the District Munsif’s court of Kasaragode on Miscel- 
laneous petition No. 27 of 1894. 

In execution of a decrze in Original Suit 65 of 1889 obtained 
by one Kesava Bhatta against Subbanna Bhatta and another, certain 
lands were sold in auctiox as the property of Kesava Bhatta. 
Mahabala Bhatta the petitimer, applied to the court executing 
the decree to set aside the sale under S. 311 of the Civil Procedure 
Code. He stated in his pezition that he was the real owner of the 
.properties sold and that Kesava Bhatta was only benamidar; he 
sought to set aside the sale on the ground that he had been put 
to serious loss as properties worth more than Rs. 10,000 had been 
sold for an insignificant sum in consequence of material irregulari- 
ties in publishing and condusting the sale. The District Munsiff of 
Kasaragode in whose court the petition was put in, held that S. 311 
of the Civil Procedure Code iid not enable a stranger to a decree to 
seek remedy under that secr:on and rejected the application. The 
petitioner appealed to the :nb-court and the sub-judge following 
Abdul Hose Moozam v, Mohan Shah I. L. R., 14 C, 740, held that 
the words “any person whose immoveable property has boen sold 
under this chapter” in S. 211 of the Civil Procedure Code were 
wide enough to include persons who were not parties to the decree 
and so reversed and remanied the case to the lower court. The 
auction purchaser who was >ne of the counter-petitioners in the 
case, thereon applied to the High Court under S. 622 of the Civil 
Procedure Code to review the proceedings of mg Subordinate 6 
Judge of South Canara. 
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‘K: Narayana Rao; for the petitioner. 
© Hon. C. Sankara Nair, for the counter-petitioner. ` . 
The court delivered the following E 


JUDGMENT :—The preliminary objection is taken that as. ' 
the order sought to be revised is one remandiag the case and there- , 
fore appealablé under elause 28 of S. 588 of the Code of Civil Pro- ` 


cedure, this petition for revision under §..622 is not maintainable. 
On the other hand it is contended for the petitioner that the order 
in questio being one passed under S.588 (Cl 16), any further 


appeal i is barred by the last paragraph of the same section, which. , 
says that “ orders passed in appeals under this section shall be - 


final.* ° 


- Clause 28 Must, I think, be read with the fnal paragraph and - 
so read, it must, L think be held’ not to apply to orders-of remand ` ' 
made in appeals under the same section. The preliminary. objec- ~~ 


tion is therefore disallowed. 


‘Then the question is whether the Subordinate Judge is wrong 7 
in holding that. the counter-petitioner has a locus standi under, 
S. 311 of the Code. ` The casein Abdulllug Moozoomdar v. Mohim . 


Mohun Shaha I. L. R., 14 C, 240, on which the Subordinate Judge 


` rests.his order, has no doubt bean over ruled by a subsequent | 


décision of a {ull Bench of the Calcutta High Court, which is to be, 


found in Asmutunnissa Begum v. Ashrug Ali I. L. R., 15 C, 488 5:, 
and this lattér decision was followed by this court in Subbarayadu: .~ 
v. Pedda Subbaraza, I. L. R., 16 M, 478. “But as is pointed out by ` -> 


Petheram C. J., in the recent case of Abdul Gani v. Dunne, I. L. R., 


20°C, 418, the Full Bench decision in 15 C, 488 does not dude a 


the right to come in under S. 311, of any person, whose interest — 


“would pass by the sale. As remarked by Ghose J., in the same case 


the test is “whether the petitioner would be entitled to bring a. 


suit-to contest the sale or to recover the property and it has been 
held that the beneficial owner'is bound by a decree passed against 


the benamidar. The case of the counter-petitigner is that the Ist 


defendant in the suit against whom the decree was obtained was 
merely a benamidar of the village and that lands therein which 
belong to the petitioner have been sold without proper DRS 


mation &c. : 
The decision in Asmutunnissa Pri v. Ashruf Ali I. L. R. 


15 C, 488 and Abdul Gani v. Dunni I. L. R., 20 C, 418 are botki : 


authorities for upholding the Subordinate J nde’ s order, 
This petition is dismissed with costs. ra 


| gg ME 
5 | i 
i 
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IN THE HIGH COURT on JUDIGATURE: AT MADRAS. 


| 
Present :—Mr, Justice, Shephard and Yr, ‘Justice Best. 
Gopalasami s 2, Appellant (Plaintif. )* 


v- 


Respondents (Ist 3rd_and 4th 
Penne: 


Srimathu Muthuvijaya Raghua- 
adha ‘Periasami evar ulias 
Udayana Tevar and others. 

Hindu Law—Parties to suit—Family proposty—Suit to racover——Limitation, 


Per Shephard, J—A Hindu copurcener cannot sue to Tecover joint- property ` 
lost to the family—either wholly or His share alone of it—without making the other 
coparceners parties to the suit. - 


If some of the coparceners alono bring such a puit and the right of the others 
becomes' barred before they can be udded as plaintiffs the right of those who 
brought the suit becomes barred. There is no severance of the joint-interest by 
reason of limitation affecting the rigut of some of the parceners so as to enable the 
others to continue their suit to recover their shares. 


` _An Appellate Court ought not tə interfere with the discretion exercised by a: 
Lower Court in refusing an amendment of the plaint unless there was a clear error 
Semble, no amendment ought to be -allowed unless there has been an honest mis- 
- take made by the party or his pJeader. 


‘Per Best, J.—The decisions in Ramsebuk v. Ramlall Kondoo 1. L. R., 6 ©, p. 815., 
Kalidas Kevaldas v. Nuthu Bhagvan ‘i. L. R., 7 B, p- 217, Imam-ul-Din v. Lila Dhar 
I. L. R., 14 A, p. 524 are all cases on joint-contrects and the principle of these 
decisions does not apply to cases af co-coparceners. A Hindu coparcener can 
gue alone to recover joint-property fom the hands of trespassers, and all that tbe 
defendants in such a case can insist œ, is, that all the coparceners should be made 
parties to the suit. The defendant's rights would be sufficiently protected if the 
other coparceners be made also defemtants in the case, if they would not or could 


not be added as plaintiffs. ° | 
_ Appeal against the decree of the Subordinate Judge’s Court of 
ada a (Fast) in Original Suit No. 50 of 1890. 


“The facts of the case suffic ciently appear for tho pur b of this . 


report in their Lordships J udzments. . 
V. Krishnaswamy “Ajar for' appellante 
TH. Norton for 2nd and 3rd apoa: 


V. Bhashyam Ai angar and y. ©. Desikachariar for Ist Res- 
pondent. A l 
The court delivéred the falldwing kaki 








* A. No.7 of 1804. - A - © 1st May 1895. 


Gopalasami 


v. 
Periasami 
Tevar, 
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JUDGMENTS :—Shephard J :—'The plaintiff being the.eldest 

of three sons of one Kasiviswanatha sues to recover a Mahanam of 
. Which as he alleges his’ late tather held a permanent lease. He 
clainis to be exclusively entitled to the Mahanam in virtue of a 
rajinamah made between him and his two brothers. His plaint 
was presented on the Ith September 1890. The defendants 
pleaded that the plaintiff was not competent to sue alone and in 
the Zemindar’s written statement exception is taken to the allega- 
tion madé in the plaint with reference to the rajinamah. Issues 
were joined on the Ist September 1891, and one of the issues is 

* whether it is ope? to the plaintiff to bring this suit.” 


"Previously to this.in December 1890 Venkatasami one of the’ 
plaintif’s brothers had put in a petition objecting to the frame of 
the plaintifs suit, claiming his. third share of the property and 
asking to be joined as a plaintiff.’ This petition was resisted by the 
plaintiff and necessarily dismissed. 


The final hearing of the suit began on the 22nd d July 1893. 
By that time the plaintiff and his advisers appear to have realized 
that the plaintiff could not succeed in proving his exclusive title 
as laid in the plaint, for, acting apparently in his interest his brother 
Sundararaja filed a petition stating that he had no interest in the 
property.- Then on the 26th July, the hearing having been adjourn- 
ed, the plaintiff files a petition asking leave to amend by adding his 
brothers as parties and’ restricting his claim to two-thirds of the 
property. On the same-day the other brother Venkatasami files a 
petition stating that he also had renounced his share in the pro- 
perty in consideration of a sum paid by the plaintiff. Dealing with 
the plaintiff’s petition the Subordinate J udge dismissed it’ for 
reasons stated in his order of the 26th July. Dealing with the suit 
the Subordinate Judge found that the’ plaintiff had failed to 
establish his exclusive title under the rajinamah and he held that 
‘the plaintiff could not bring the suit in respect of the common 
property of himself and his brothers without impeading them. I 
think there can be no doubt that the Judge was right in his finding 
as to the plaintiff’s title. It is clear that, as the rajinamali does 
not purport to deal with the property now in question, the rights 
of the three brothers in respect of it cannot be affected’ thereby. ` 
This being so, the Judge was right in dismissing: the suit, unless it 
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be considered that he ought to have allowed an amendment. It 
seems to me clear that in the absence of the two brothers and not- 
withstanding their petitions the Judge could not have given a 
decree for the plaintiff for the whole or even for a share of the 
property. e i 
The question then is whether the J udge was wrong in not 
allowing the plaintiff so to amend as to make him to recover his 
share of the property. He coud not recover more, fas any right 
which his brothers ever had, was extinguished by limitation in 
March 1891 and even if it subsisted, such right has not been 
validly transferred to the plaintiff. The only possiblé case as it 
seems to me which the plaintif can make is thet there has, by 
reason of the-bar of limitation affecting his brothers, been a sever- 
ance of their joint right and that thus he is entitled to recover his 
share from the defendants. No authority was cited in support of 
this position. If it could be maintained in the present case, it 
would, I apprehend, equally be maintainable in the case of a claim 
to recover money made by several persons entitled under a joint 
obligation. In cases of that class when one of the joint creditors 
has omitted to join the others at the outset and the latter have been 
joined only after expiration of the period. allowed by the law of 
limitation, it has been held that the suit must be dismissed 
l altogether, and not that the original plaintiff should be allowed to 
recover his share of the money due Kalidas Kevaldas v, Nathu 
Bhagvan I. L. R., 7 B, 217, Imam-ul-Din v. Lila Dhar I. L. R., 14 
“A, 524, It seems to me that the same principle must be applied 
in the present case and that, as, when the plaintiff’s application 
was made, it was too laté for his brothers to assert their right by 
suit, the judge was right in refusing the amendment applied for. 


Furthermore and independently of this, L think we ought not 
to interfere with the*discretion of the judge, unless we are of opin- 
ion that he was clearly in error. For my part having regard to the 
conduct of the plaintiff, the frame of his plaint, his resistance of 
his brother’s claim in 1890 and his delay till the last moment in 
asking for an amendment, I do not think that the Judge was wrong. 
In my opinion this is not a case where an honest mistake has been 
made by the party or his pleader. The plaintiff’s object clearly 


was to secure the whole property for himself and it was only at the 
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eleventh hour when he found that he was likely to have his suit 
dismissed that he changed his front. Under such circumstances, 
I think the judge was right in leaving him to take the consequences 
of his own act. : MA, 

I would. dismiss the ipsa with costs. E : 

Best..J.—This is an appeal by the plaintiff, whose suit ‘tae 
been dismissed as not maintainable by reason of plaintiff's brothers 
having a joint-interest in the property and their claim being barred 
by the Law of Limitation. 


It has no doubt been held that in actions of contract it is the 
right of fhe defendant (if he takes the objection in proper time), 
to insist upon all persons with whom he contracted being joined as 
plaintiffs, and that if the claim-of these additional plaintiffs is time- 
barred by reason of S. 42 of the Indian Limitation Act, the suit 
must fail. See Ramsebuk v. Ramlall Kondon I. L.R., 6 C, 815 
which has been followed in Kalidas Kevaldas v. Nathu Bhagvan 
I. L. B.,.7 B, 217, and Imam-wl-Din v. Lila Dhar I. li. R.,.14 A, 
524. All these cases were however actions on contracts and the 
` “justice” of the ruling in such cases is explained by Garth O. J. 
in the Calcutta case as follows: ‘ If a defendant is sued by only one 
of two persons with whom he has contracted; he may have a set- 
off, or any other defence against the two, of which he could not 
avail himself as against the one only; and besides this, the defend- 
ant ought always to be in a position to recover his costs, if he 
succeeds, as against all the parties with whom he contracted.” 


These reasons are wholly inapplicable to a case like the pre- 
sent where the defendants are sued as - trespassers. All that they 
can insist on as such is that all persons having a joint-interest with 
pla‘ntiff, should be made parties to the suit—so that they may’ not 
be exposed tu liability to a multiplicity of suits. Against such 
liability the defendants in the present case will be amply protected 
if the other brothers—who have disclaimed all interest in the-pro- 
perty—are joined as defendants. Moreover according to defendant’s 
own case the claim of the brothers is already barred. 

< The present,case is also distinguishable from Alagappa Chetti 
v. Vellian Chetti, 1. L. R., 18 M, 33 in that there was an applica- 
tion by this plaintiff in ‘the court below to add his brothers. an, 
_ defendants. 
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It may be that in consequence.of this property not having been 
includefl in Original Suit No. 44 of 1888, and of its having been at 
the time of that suit not in the possession of any of the brotherss 
plaintiff’s exclusive claim to it on the strength of the rajinamah 
in that suit is not well-founded. But the brothers have admitted 
the plaintiff’s exalusive right, and I do not see why their motive 
in so doing should be scrutinized. 

I would therefore allow this appeal, afd setting aside the 
decree of the court below, I would remand the suit for disposal cn 
the merits after joining plaintiff’s brothers as defendants i in the suit. 


Under the provisions of S. 575, of the Civil Procedur Code 
the judgment of Shephard J. prevails and this apyfeal is dismissed 
with costs. l 

[No appeal was preferred against-the judgment of Shephard J.] 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;—Mr. Justice Shephard and Mr. Justice Best. 
Arasappan and others, minors by their re 
guardian Sivagura Asary tr} Appellants (Petitioners).* 
v. 
Pulugasary alias Sonai Asary and others. Respdts. (Contr.-Petrs.). 
Limitation Act (XV of 1877) Sch. 1I art 179—Civil Procedure Code (XIV of 1882) 
S, 232—Ostensible Transferee, application by. 


Where an ostensible transferee of a decree makes an application to the Court 
that passed the devree, to have his name put on the resord in place of the original 
decree-holders, and to allow execution to proceed in his name, and the court allows 
it, such appliction is “ in accordance with law” withi1the meaning f Art, 179 Sch. II 
of the L'mitation act; and an application for execution made by the real owner of 
the deeree within three years from that date is not barred. 


Appeal against dhe order of the District Court of Madura, 
passed on C. M. A. No. 50 of 1898, presented against the order of 
the District Munsif’s court of Madura on P. P. No. 838 of 1893 
(O: S. No. 170 of 1887). 


The plaintiffs in Original Suit No. 170 of 1887 on the file of the 
District Munsiff’s Court of Tiramangalam got a decree on the 30th 
June 1887. On the 12th of September 1887, they applied for exe- 

* JM. 8. A. No. 27 of 1894, ae 26th July 1896, 








Arasappan 


v. 
Pulugasary 
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cution against the judgment-debtors by arrest, and on the 18th of 
August 1890 they transferred the decree to one Velasary who by a 
‘deed of release dated 23rd November 1889 had previously trans- 
ferred all his interest to his minor sons, the present appellants. 
Velasary the ostensible transferee, for whose benefit it was that 
the transfer was really taken, applied to the Court on the 2nd of 
September 1890 to have his name substituted for the original 
decree-hqlders, and to transfer the decree to the Madura Munsiff’s 
Court for execution. The Court thereupon issued notices to the 
necessary parties and after heariag their objections allowed Vela- 
sarysapplication and transferred the decree to the Madura Munsifi’s 
court for execgition. Nothing further was done until the 18th of 
May 1893 when the minor sons of Velasary applied for execution 
through their mother and guardian Sivagamiammal. The judgment- 
debtors then pleaded limitation and contended that the former 
application by Velasary was not a proper one so as to save the 
decree from being barred in as much as he had no interest in the 
decree atthe time of his application. The District Munsiff allowed 
execution to proceed following Balkishen Das v. Bedmatt Koer 
‘reported at p. 888 I. L. R.,20C. The District Judge on appeal 
held that the minor’s application was barred under Art. 179 Sch. II 
Limitation act. The ‘minors then preferred this appeal to the High 
Court. - ; 


+ 


f T. Rama Row for Appellant. 

y. Krishnasawmy Aiyar, for 1, 2, 4, 5 and bth Respondents. 

The court delivered the following. 

JUDGMENT :--The only ground relied upou in answer to the 
application for execution is that it is barred by limitation for the 
reason that in September 189¢ Velasary was not in a position to 
apply for execution. Ostensibly he was then the transferee under 
the instrument of the 138th August, and therefore, the eppicanion 
was a proper one: It is consistent with this that Velasary’s children 
should now be entitled to execute the decree, the original transfer 
to Velasary, their father, having been taken on their behalf. In 
this view the case cited, Balkishen Das v. Bedmatt Koer, I. L. R., 
20 C. 888 is applicable. We set aside the order of the District . 
Judge and restore that of the District Munsiff with costs in this 
and in the Lower Appellate Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best and Mr. Justice Subrahmania Aiyar. 


Valia Konikal Edathil, ee Valia 


Pais 0a } Appellant (Plaintif) * 


Respondents. (Defts. 3 to 


aT i i Si 25 and representatives 
Parameswara Pattar and 24 others. of the 18theand 20th 


Defendants.). Z 


Kanom—Redemption—Renewal (zontract of)— Limitation; 


The plaintiff, the manager of a Malabar Edom, sued in 1890 to redeem 4 Kanom Sanga 


that expired on payment of the Kanom amount. The defendangs set up a contract Parameswara 
of renewal with the former manage of the Edom. Pattar, 


Held :— As the right to renew:l accrued in 1885, the right to enforce specific 
performance of the contract of ren:wal was barred at the dato of the suit and that 
the plaintiff was therefore entitled ko redeem. Papi Reddi v. Narasa Reddi, I. L. R, 
16 M. 466, dissented from. 


Second appeal against zhe decree of the Subordinate Judge’s 
Court at Palghat in Appeal Suit No. 356 of 1892, confirming the 
decree of the Court of tae District Munsif of Temelprom in 
Original Suit No, 406 of 18£9. | 


Suit to redeem a kanem. The plaintiff as ihe manager of 
Valia Konikal Edom sued to redeem with arrears of rent, 9 items 
of land demised to the Ist slefendant by the late Karnavon of the 
Edom, ona Kanom of Rs. 214-4-7. The 2nd defendant was the 
purchaser of Ist defendant’: rights in the land. The defendants 
admitted the Kanom, but paded that the former Karnavon had 
entered into a contract “with them for a renewal of the Kanom for 
another 12 years and has taken renewal fees from them. They, 
also claimed the value of tLe improvements effected by them on 
the land. The old Kanom had expired in 1885. The Courts below 
found the contract to renew z0 be true and dismissed the plaintiff s 
suit on the ground that such contract was a bar to the maintenance 
of the suit. The plaintiff tLereupon preferred a second appeal to 
the High Court. 

V. Krishnaswami dijar for P, R. Sundaraiyar for appellant. 


V. C. Desikachariar for Ist respondent. 





#§, A, No, 780 of 1894 24th September 1895, 
$ . e 
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The Gourt:made the following 

ORDER :=—It is first contended on behalf of the appellant 
that even if defendants could maintain a suit for specific perform- 
ance, ‘plaintiff is Subtitled to a decre for possession. In support 
of this contention we were referred to.a dictum in the Judgment 
of Muthusami Iyar and Wilkinson, J-J., in Papi Reddi v. Narasa 
Reddi J. L. R. XVI M. 464, The correctness of that’ dietum 
has ‘been questioned ‘by Edge'C.J., iù Begam v. Muhamined Yakub 
I. eR, XVI A. 350: We also find difficulty in accepting it as 
correct. < 


f° is Yiext contended oh behalf of the appellant (plaintiff) 
that whether tife.agreement for renewal was to take effect from: 
1052 (1877) or 1060 (1885), defendant’s right to set it up is 
barred by reason of a period of more than three years having 
expired, and it being no longer open to defendants to enforce 
specific performance of the agreement. This contention is in 
accordance with the decision of this Court in S.A. No. 179 of 1898. 
As in that case, so also in this, the point was not taken in the Courts 
below. The-defendants are therefore entitled to an opportunity 
of showing that there are circumstances which save their right to 
-a renewal from the bar of limitation. 


Second Appeal No. 686 of 1884, to which our attention has 

been called by ‘respondent’s vakil, is not in point as that was the 
case of -a simple lease, and the only question: was whether, the 
‘renewal fees having been paid, the defendant was in such case 
entitled to, retain possession for twelve ‘years. Moreover, the 
transaction was prior to the coming into force of the ‘Transfer of 
Property Act IV of 1882. 

We ‘must ‘therefore ask the subordinate judge-to submit find- 

ings on the following issues. ; 

ot Was ‘the tenéiwal ititendėd'to'take éffect from the ‘date of 
agrediisrit to rénéw (1877), or fron the date ef expii'y-of the then - 
existing Kanom (1885)? < 

II. Is the defendant’s right to set up the agreement barred ` 
under the Law of Limitation ? 


With reference to the first of these issues, the subordinate 
judge’s attétfufdn ‘iş Talled to Exhibit B. As ‘potted ‘out by the 
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appellant’s vakil, he has failed to notice it in his judgment now 
under consideration. 


Fresh evidence may be received on both sides on the second 
of the above issues. 


[In puřsúance of the above order the Sub-Judge returned find- 
ings to the effect that the renewal was intended bo take effect from 
1885, and that the defendant’s right to set up the agreement was 
barred by limitation.» On receipt of the findings the cas®:came on 
for final hearing when the Court delivered the following] ad 

JUDGMENT :—Accepting the finding wé set aside the de- 
crees of the Court below and give plaintiff a decree for redemption 
and arrears of rent, on his paying the value of improvements found 
by the Subordinate Judge. 


Six months from this date are allowed for redemption. 


Plaintiff will have his costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present;—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Parker. | 


N. Venkammal wah a .. Appellant. * 
v. S 
Namasivaya Chettiar and 2 others Respondents. Defts 2,4, >. 
‘Hindu Law—Adoption—Consent of Sapindas—Discretion (Conscious exercise of)— 
Limitation Act Art 118, 141, Sch. II—eversioner (suit by). 

A Hindu widow adopted a son to her deceased ‘husband in 1876, The boy so 
adopted was the natural born son of the only living sapinda of her husband. The 
Widow ‘never ‘represented to the sapinda that she had the consent of her husband to 
adopt and the question of the sapinda’s consent as a pre-requisite ‘of ‘adoption was 
never separately considered except to the extent that he allowed his boy to be 
brought up by the ‘widow for some’ years previous to the adoption and ‘finally after 
being repeatedly requested by the widow allowed her to adopt him formally. 


Held :—That there was‘s sufficiently conscious ewercise of discretion on the part 
of the sapinda within the meaning of the ruling laid down by the Privy Council in 
Ganesa Ratnamaiyer v. Gopala Ratnamaiyer I. L. R., 2-M 270 at p. 279 and that tho 
adoption was valid. | 

The widow died in 1889 and her daughter as reversionary heir to her father 
sued in‘l891'to sét aside 'the adoption to recover his’property. | 

“Obiter. That the reversioner’s suit was not barred by limitation Mohesh Narain 
Munshi v. Taruck Nath'Moitra 1. L. Ra, 120091 487 distinguished, 


*A, 128 1894 _ 11th Dctober 1895, 





Venkammal 
ve. 
Namasivaya 
Chettiar, 
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Appeal against ihe decree of the District Court of Olingiepyt 
in Original Suit No. 22 of 1891. 


Lakshmi the widow of a deceased Hindu, Tirumal Row, adopted 
the first defendant to her deceased husband in 1876. The first 
defendant was the sop of Ramakrishna Row thé only sapinda of 
Tirumal Row living at the date of the adoption. It was not proved 
that the widow Lakshmi - ever represented to Ramakrishna that 
she had Ir husbayd’s consent to adopt, nor was there any evidence. 
to Show that Ramakrishna allowed his son to be adopted on the 
strength of any such alleged authority. Lakshmi took the first 
defendant away when only ten months old from his father’s house 
and did not adopt him till he was nearly ten years old. Rama- ; 
krishna’s consent was not given till the very morning of the adop- 
tion, although he was being frequently urged by the widow to - 
allow her to adopt the boy formally. It was not suggested that 
‘Ramakrishna’s assent’ was given in consequence of any- misrepre-. 
sentation of facts, or from any improper motives. Lakshmi died 
in 1889 and her daughter Venkammal, plaintiff, sued the first 
defendant in 1891 for. the recovery of the properties of Tirumal 
Row her father. The other defendants were alliances from the 
first. The District Judge found the adoption to be valid. and 
following Mohesh Narain Munshi v.' Taruck Nath Moitra I. L. R., 
20 C, 487 found that the suit of the plaintiff was barred by limi- 
tation. From the judgment of the District Judge the plaintiffs 
appealed to the High Court. ; 


M. O. Parthasarathy Avyengar and C. Venkata Subbaramiah, 
for appellant. | 


T. V. Sishagirt Aiyar for lst and 2nd respondents. 


This appeal coming on for hearing, (he court delivered the 
following” 


JUDGMENT :—We™ agree with the District Judge that tha 
factum of adoption is established. It is common ground that Rama 
Row was brought up and educated in Lakshmi’s house and that- 
his Upanayanam and his marriage’ were performed there. The 
dispute is as to whether he was adopted on the day Previous, to the 
Upanayanam. ` 


= 
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The plaintiff admitted in cross examination that she had mort- 
gaged hèr house to the Mylapore Fund for the expenses of Rama 
Row’s second marriage, and there was certainly no reason why 
she should have done this, had he not stood to her‘in the relation 
of a brother. Nor can any reason be assigned why in the Middle 
School certificate of 1883 Rama Row shoulf be described as the 
son of ‘Tirumal Row unless he were adopted. His own natural 
father was then alive and Tircmal Row had: died 25 years pre- 
viously. This was before Rama Row began to deal with the pro- 
perty since he duly attained maʻority in 1886, and his first Tealings 
with the property were in 188E. Again there “seems no reason to 
believe that Lakshmi’s attestation of Exhibit V is ngt genuine and 
in that document Rama Row is described as the son of Tirumal Row. 
It is urged that in Exhibit K—Rama Row’s written statement in 
Original Snit No. 85 of 1891, oa the Chingleput District Munsif’s 
file, he stated he had enjoyed Tiramal Row’s properties since 
the time of his adoption 24 years ago—which if Aunne would fix his 
adoption in 1867, whereas the witnesses depose that it took place 
_ in 1876. We do not attach great importance to this discrepancy. 
Rama Row does not give the year of his adoption in the statement, 
and it is clear from the evidence that he had been living in 
Lakshmi’s house for some years before the adoption. Altogether 
we ave of opinion that the evideace in favor of the adoption greatly 
preponderates. 


This being so, it is hardly necessary to discuss the question of 
limitation. But we may point out that the District Judge was in 
error in holding on the authority of Mohesh Narain Munshi v. 
Taruck Nath Moitra I. L. R., 20 C, 487 that the plaintiff would be 
barred from contesting the adoption. The ground of decision in 
that suit was that a suit to set aside an adoption had been barred 
under Art. 129 of Schedule II of the Limitation act of 1871 before 
the present Limitation act came into operation, and that S. 2 of the 
latter act prevented the revival of any right to sue, already barred 
by the previous Act. In the present case the adoption was in 1876, 
and the present Limitation Act came into force on October Ist, 1877. 
No right of suit was therefore barred under the Limitation Act of 
1871; and as plaintiff was merely a reversioner after her mother, 
she had no rights in the property till her mother died. She might 
of course have sued for a declaration under Art. 118 and it appears 
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. she did bring a suit in the District. Munsif’s court in her méther’s . 
lifetime. What became of that suit is not explained, but it is clear 
plaintiff could not have recovered the property from defendants 2 
and 4 while her mother lived. The suit brought after her death | 
to recover the ‘immoveable property ‘would fall under Art 141 
and as alienations were in 1888 there can be no question of the 
reversioner being bound by adverse possession which had run 
against her predecessor. 


~The really important question in this appeal is whether the 
adoption `s invalid in consequence of the absence of proof that 
Ramakrishna Row gave his assent as a sapinda to Lakshmi making 
an adoption bo her late husband. The learned counsel for the 
plaintiff points out that the defendant’s 5th witness Raghavendra 
Chari deposed that on his objecting to her making an adoption, 
Lakshmi replied that her husband had given her authority to do so, 
and that Ramakrishna Row was present then. This piece of evi- 
dence however only came out on re-examination and the witness 
does not say that Ramakrishna Row consented to give his son on 
the strength of this alleged authority of the husband. It has never 
been contended throughout the suit that the widow had any such 
authority from her husband, and the validity of the adoption must 
stand or fail on the alleged assent of Ramakrishna Row. 


For the plaintiff, it is urged that there must be a conscious 
exercise of discretion on the part of the sapinda as to whether 
assent shall or shall not be given, and we are referred to the obser- | 
vations of the Privy Council in Ganesa Ratnam Aiyar v. Gopala 
Rutnam Aiyar (I. L. R. 2 M, 270 at p. 279) as'authaority for that 
contention. But the facts in that case were wholly different. There 
the widow had set up the adoption on the strength.of an alleged 
authority given to her by her late husband and their Lordships 
held there was no sufficient evidence to show that the widow applied 
to the sapinda (who had: given his son in adoption) to give his cop- ` 
sent to an adoption to be made by her without the authority of her 
husband, but rather that she applied to him to give his son to be 
adopted by her under an anthority which she had from her husband. 
So also in Venkatalakshmamma v, Narasayya, I. L, R., 8 M , 545. 
So also in the Berhampore case rereferred to by the District Judge 
(Srivarada Pratapa Raghunada Deo v. Sri Broz Kishono Patta 


, | 
k 


| . 
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Deo, £. L-R., 1 M,- 69). Mm, the present." case it is. not alleged 
that the widow. asked for the boy in consequence ot any anthority 
given to her by her late husband. The eyiderice of Subbammal, 
Rama Row’s natural mother, who it will be remembered, was 
own ‘sister to Lakshmi was to the effect that Tirumal Row had 
asked for one of their sons in adoption before his death, but 
was refused. Rama Row was born after Tirumal. Row’s death 
and was taken away by Lakshmi and brought up by, her when 
he was a child ten months old, but the “adoption was not 
made till he was nearly ten years old. Ramakrishng ROWS as- 
sent does not seem to. have been actually given till the morning 
of the adoption though Subbammal deposes that her sister had 
frequently begged for it. But seeing that Ramakrishna Row had 
allowed his boy to be brought up by Lakshmi and had been 
frequently urged to give him formally in adoption it is impossible 
to say that there was no conscious exercise of discretion. It is not 


suggested. that his assent was given in consequence of any mis- 


representation of facts or from improper motives ; nor has any ques- 
tion been raised as to the consent of other sapindas being necessary. 
On such facts we cannot but hold that Ramakrishna Row’s conduct 
shows that he must have given a deliberate assent to the action of 
the widow in making the, adoption. . Being of opinion therefore 
that the adoption was valid in law we dismiss the appeal with costs. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


Present: — Sir Arthur Collins, Kt., Chief Justice and 
'. Justice Parker. ; ‘ N 
a Pandaram ... on ... Appellant in 115 (Pif.).* 


v. 

Gnanasambanda Pandara Sannadhi 
alias Sivagnana Desikar, Adeenam- 
dar of. Dharmapuram, Mutt and 
another. 

Gnanasambanda Pandara Sinnik j ' 
alias Sivagnana Desikar; T eee in 120 (1st Deft). 
dar of Dharmapuram Muti f ; NR BEA 


Respondent in 115 (Defts.). 


v. 
ee oon Respondents in 120 (PIff. 
Velu Pandaram and aes. a ` and 2nd Deft, ). 


# A. 115 and 120 1894. “I $2na‘October 1895.. 
3 k 4 et 


Velu Panda- 
Tam 
Vv. 
Gnanasam- 
banda Pnada- 
ya Sannadhi. 
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Hereditary Trust—Alienation by trustee—Suit to set aside alienation—Limitation— 
Joint trustees. 


Where the trustees for the time being of a hereditary trust belonging to a 
Hindu family alienates trust property, the right of the next claimant to the trust 
to set aside such alienation accrues only on the death of the then incumbent. 

A and B two divided coparceners were jointly entitled to the management of a 
hereditary trust. A alienated his right in the trustto a stranger in 1869 and a son 
was born to him in 1875. A died in 1884 and his son sued in 1892 to set aside the 
alienation and recover the trust property. 


Held:—¥hat the plaintifi’s suit ought to be decrsed and the fact that B had not 
contegted the alienation within the period of limitation allowed to him by law was 
fi, ARA suit. S 

Appeal against the decree of the Subordinate Judge’s Court 
of Kumbakonag in Original Suit No. 430 of 1892. 


The facts and arguments of the learned Vakils sufficiently 
appear for the purpose of this report in their Lordships’ Judg- 
ment. 

In A No. (115). 

S. Subramaniam, Hon. V. Bashyam Tyengar and P. R. Sundar 
Aiyar for appellant. 

V. Krishnasamy Iyer for 1st Respondent. 


- In A No. (120). 

V. Krishnasamy Iyer for appellant. 

Hon. V. Bashyam Aiyangar and P. R. Sundar Aiyar for 1st 
Respondent. 

The court delivered the following 

JUDGMENT :—The ancestors of plaintiff and of second de- 
fendant were hereditary trustees of the charity called Nakshathra- 
malai Katlai attached to a temple at Thirnkadaiyur, and were 
jointly entitled to its management. It was at one time taken under 
the control of Government but was redelivered in 1850-57 to Velu 
Pandaram, plaintiff’s grand father as hereditary. Audinakarta since 
which time Velu Pandaram and his divided coparcener Kuppu 
Pandaram continued in joint Management. In 1868 Velu Panda- 
ram has been succeeded by his son (plamtiff’s father) and Kuppu 
Pandaram has also died having a minor son (2nd defendant) and 
a widow Visalakshi. On 17th September 1868 Visalakshi, on 
behalf of her minor son, executed a registered deed of conveyance 
of his share in the joint management to Ist Defendant’s predeces- 
sor, the then Pandara Sannadhi of Dharmapuram Mutt, (Exh A) 
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and in the following year (13th February 1669) plaintiff’s father 
executed a similar deed in respect to his half share in the manage- 
ment (Ex H). Since that time the Pandara Sannadhi for the time 
being (now Ist defendant) has managed the charity. Plaintiffs 
father died in August 1884 and plaintiff brought this suit on 17th 
August 1892 as the successor of his father in the hereditary 
trusteeship to recover the properties of the charity and for a 
declaration of his right to sole-management.* Various issues were 
framed in the Court below, almost all the allegations made in the 
plaint having been disputed. In the result the Sub- IAS found 
that plaintiff was entitled to recover his father’s half share m the 
management, but that his claim to the half share which had 
belonged to 2nd Defendant’s father was barred. A decree was 
therefore passed giving Plaintiff joint possession of the management 
and property with the 1st defendant, 


Against this decree both sides have appealled, the plaintiff in 
< appeal No. 115 of 1884, contending that he is entitled to the whole 
property and management, while the ist defendants in appeal No. 
120 of 1894, contends that Plaintiff’s claim is barred in respect to 
‘his father’s half share as well as to the half share of 2nd defend- 
ant’s father. 


Before us the original hereditary right of plaintiff’s family has 
not been contested, nor is it denied that the alienations of the trust 
property in 1868 and 1869 were illegal. The sole point argued , 
has been the question of limitation. 


Taking ist defendant’s appeal No. 120 first, it is argued 
time began to run against plainiiff’s father in 1869 before plaintiff 
was born (in 1875), and hence that the right was barred long 
before plaintiff had any claim, which could only have accrued on 
the death of his father in 1884, The Ist defendant’s pleader 
complains that the Sub-Judge has treated the case as if it resem- 
bled one of an alienation made by a widow,—which would be valid 
for the life time of the alienor, and in which the successor’s right 
would only be infringed when ‘the succession opened. In support 
of this contention. he referred to Balwant Rao Bishwant Chandra 
Chor- v. Purun Mal Chanbe, L. R., 10 I. A., 90, and other 
-cases in which that Privy Council decision has been followed 
Kanan v. Nilakandan, I. L. R., 7 M, 337, Karimshah v. Nattan, 


g A ` . 
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I. L. R, 7 M, 417, Gnana Sambandha Pandara Sanmadhi v. Kanda- 
sami Tambiran, 10. M, 875 at p. 477; Nilakandan v. Padmunabha, 
14 M, 153 ; Kerala Varma Valiya Rajah v. Shangaram, 16 M, 453. 


No doubt the right of Plaintiff’s: father to set aside his own 
alienation or that of his kinswoman Visalakshi would have been 
barred long before his “death in 1884, but the question is, when did 
the right to sue as hereditary trustee accrue to Plaintiff? It seems 
to us clearethat it did’ not accrue till his father’s death in 1884, and 
he bya, MAA his suit within 8 years of that date. Against 
Plaintiff vere could be no adverse possession till his right accrued ; 
` the agteof his father was a fraud on the trust, but Plaintiff was. 
not in a positing to question it till 1884; the time will therefore 
run from the date of his predecessor’s death. See. Venkatarama v. 
Meera Labai, I. L. R., 18 M, 277, Jamal Saheb v. Mucgaya Swami, 
10 B. 34; Modho Kooery v. Tekait Ram Ohunder Sing, 9 C. 411. 


Another argument put forward was that since 2nd defendant __ 


had permitted his right to sue to become barred by limitation, the , = ies 


Plaintiff is also barred since plaintiff and 2nd defendant were 
jointly entitled to sue, and we were referred to Sesha v. Rajagopala, 
I. L. R., 13 M, 286; Narayana Nambudri v. Damodaran Nambudri, 
17 M, 189 and Molden Kutti v. Beevi Kutti Ummah 18 M: 88. 
We do not think these cases apply. The personal right of trustee- 
ship is not joint though the rights of trustees against strangers. 
are joint. Any one of the joint trustees as against a ‘stranger 
` has a right to claim the whole property and as plaintiff has brought 
his suit to recover the properties within 12 years of the accrual of 
his right, he is not barred by the fact that his co-trustee may 
have suffered his right to become extinct. 


On these grounds the appeal by Ist defendant (Appeal No. 120 
must be dismissed with costs. 


Passing to the appeal preferred by plaihtiff (appeal No. 115) 
the Sub-Judge held that plaintiff’s father hada right of suit in 
August 1868 as soon as Visalakshi alienated her son’s share in the 
management, that that right of suit became barred in six years 
and hence was barred before plaintiff was born ; and that, whether 
the limitation was six years or twelve, time ran against plaintiff’s 
father, and thus the bar against him was equally a bar against his 
successor. ge te 
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In this view of the case, we-are not able to agree, It appears 
to us doubtful in the first plach whether the widow Visalakshi was 
able to give possession to the purchaser, fhough no doubt the then 
Pandara Sannadhi sent his men to reap the crops and set upa 
claim under color of the document executed by the widow. The 
Pandara Sannadhi was a far more influential man than plaintifi’s 
father, and he was consequently able to bring pressure upon the 
latter and induce him to execute the deed which was a fraud upon 
the trust. But we do not think the evidence establishes that 
between September: 1868 and February 1869 the two m joint 
possession. The possession seems to have been with plaintiff's father 
though efforts were made forcible to ousi him. Hxhibit H. states 
that possession was given under that document, 


There is then no question of the Pandara Sannadhi having 
acquired as against plaintiff a right by adverse possession to & joint 
share inthe management and the cases referred to Madhava v. 
Narayana, I, L, R.; 9 M, 244; Radhabai und Ramchandra Konher v. 
Anantrav Bhaguant Deshpande, I. L. R., 9 B, 198 at p. 281 do not 
apply, As no limitation with respect tu joint management ran 
against plaintiff’s father none ran against plaintiff—and as has been 
pointed out above, his right to follow'tho property is not barred 
since the suit is brought within 12 years of the accrual of the right, 
This appeal must therefore be allowed and the plaintiff be declared 
entitled to the sole right of management and the possession of the 
properties attached to the Katlai must be delivered to him. The 
Ist defendant must pay plaintiff’s costs in this appeal. 


IN. THE PRIVY COUNCIL.* 
Present :—lLord Hobhouse, Lord Mac Naghten, Lord Morris, 
and Sir Richard Couch. 


(On Appeal from the Court of the Judicial Commissioner of Oudh,) 
à Lucknow). 


Imdad Husain... of ... Appellant.* 


Aziz-Un-Nissa. ... di n. Respondent. 
“# Tth December, 1895: 





adad Husain 
v 
Aziz-Un- 


Nizza, 
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Limitation—Mortgagee in possession—Dispossession of mortgagee—Adverse posses- 
sion—Decree against mortgagee—Mortgagor barred. 


H made a usufructuary mortgage of the Village of Cheton to T in 1884 and put 
him in possession of it. H died in 1857 leaving the plaintiff, his son and heir. In 
858 the property was confiscated but was subsequently restored in 1859. In 1865, 
A brought a suit against the heir of T claithing proprietory rights i in the village and 
a compromise decree was passed under which T’s heir admitted A’s right to the 
village and gave back the larger portion of it and put him in possession. .Subse- 
quent to this date A and his successors were in ‘undisturbed possession. In 1887 the 
Plaintiff suede A’s successor in title in ejectment. No fraud or collision between 


T’s hgir and A was either alleged or proved and it was found that the mortgage fell 
out of the ry of the parties for a long time after the confiscation. 


Held :—That since 1867, A and his successors had been in adverse possession `’ 
e : 
and the plaintiff's snit was therefore barred by limitation. 


The following judgment was delivered by ~ 
LORD HOBHOUSE :—The object of the suit, in which the 
appellant is plaintiff, is to recover a village called Cheton, whick 


- the, flofendants hold in possession. .The history of the plaintiff's 


dealings with the property is long and complicated, but the facts 
material to the decision of the present question may be concisely 
stated. 

In the year 1854, aes the Mohomedan dynasty was still in 
power, one Hafiz Ali was owner of the ilaka of Jiapur, which com- 
prised the village of Cheton. He made an usufructuary mortgage 
of the ilaka to Tafazzul Husain to secure Rs. 2,000. Tafazzul 
Husain was thus in possession of the ilaka, and so remained: during 
the annexation, and the confiscation, and the subsequent restora- 
tion of proprietors. In the year 1860 summary settlement was 
made with him, and a sunnud granted to him as Talookdar of 
Samanpur in which viliage Cheton was then included. 

Hafiz Ali died in or about 1857, leaving the plaintiff his son 
and: heir. It seems a strange thing, but it is proved, that the 
mortgage of 1854 so passed out of the knowledge of the parties 
interested, that the plaintiff spent some years over three separate 
law suits, in which, treating Tafazzul or his heir as proprietor, he 
attempted to establish sub-proprietory rights against him. All 
thesé attempts were defeated. Then the mortgage of 1854 turned 


. up; and in the year 1881 the plaintiff sued for redemption of the . 


whole ilaka, which was decreed in his favour by the Judicial Com- 
missioner in 1884. That decree was confirmed on appeal by Her 
Majesty in Council in 1888. 
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.Under that decree the plaintiff appears to have possessed 
_ himself of the ilaka excepting the village of Cheton, which the 
defendants claim to retain by a title valid against potii Tafazaul’s 
heir and the plaintiff: 


In November 1865 one Afzal Husain, filed a plaint against 
Hidayat Husain, the heir of Tafazzul, alleging that Cheton was his 
hereditary Zemindari, and claiming to have the settlement made 
in his name. On the 31st July 1866 an agreement for “compromise 
was signed .by the agent of Hidayat, and by*Afzal who is therein 
described as sttb-settlement holder of Cheton. On rai day a 
decree was passed in the following terms :—” 

“The claim of the plaintiff (case II) is admitged by the WAR 
“ant, and an agreement is filed under which itis arranged that, after 
“payment of the Government demand and setting aside 10 per cent. 
“therein on account of the Patwari and Chaukidar, whatever remains 
“of the gross rental assumed by the assessing officer is to be divided:in 
“the proportion of 6 annas to defendant and 10 annas to plaintiff. ` 

“ Case I].—Decreed by consent as against defendant, and the 
“ agreement as to profits is confirmed.” 


It is not disputed that sub-settlement was made with Afzal, or 
_ that he and his successors haye held possession ever since in accor- 
dance with the decree. The position of the parties then was this. 
By the confiscation of 1858 all rights were swept away, whether 
Tafazzul’s proprietory rights in possession, or to plaintiff’s right to 
redeem, or Afzal’s sub-proprietory rights. Sub-proprietory rights 
were restored by the orders of October 1859. The right of redemp- 
tion was restored by Act XIII of 1866, which was passed in March 
of that year. Atthe date of Afzal’s suit, Hidayat was the only 
person who could represent the proprietory interest as against a 
person claiming to be sub-proprietor. At the date of Afzal’s decree, 
the plaintiff had a lpgal right to redeem the ilaka of Jiapur, but 
it was wholly unknown to him, and apparent to every body else, 
and he was then prosecuting claims of a different nature, claims as 
clearly adverse to the proprietory right as were those of Afzal. 


The plaint in this suit was filed in January 1887, after the 
plaintifi’s right to redeem Jiapur was established by the Judicial 
Commissioner, but before his decree was affirmed by Her Majesty 
in Council. Documents were filed and issues settled, but nothing 
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further was done. till after Her Majesty’s decree. Then the 
District Judge considered it expedient not to take further evidence 
until it was settled whether or not the suit was barred by lapse of 
time. The case was heard with reference to that question on the 
documents and undisputed facts; and the District Judge decided 
against the plaintiff ane dismissed the suit. In discussing the case 
he-came also to the conclusion that the decree of 1866 was binding 
-on the plaintiff. ; o’ 

, The plaintiff appealed to the Judicial Commissioner. Among 
other BNaygds of complaint was the ground that the District 
Judge, while pr ofessing to decide the suit on the question of limi- 
tation, had in effect, without taking full evidence, decided another ` 
issue, viz., that-the plaintiff was bound by the decree of 1886. 
The Judicial Commissioner finding that the record sufficed for ` 
deciding the point of limitation, overruled the plaintiff’s objection, 
which has not been renewed here; and he confined his decision ‘to 
the one point of limitation. His opinion is that the decree of 1886 
established Afzal as the owner of a sub-proprietory right; that he 
thereby became entitled either toa settlement or a sub-settlement ; 
that-such-a position is and must be adverse to any one claiming to 
be Talookdar or superior proprietor of the same estate; and that 

, possession taken in virtue thereof is a possession adverse to all the 
world. Therefore as the defendant’s possession dates back to 
1866 at latest, and as the suit was not brought till 1887, the lapse 
of time is fatal to it. 

Tt was urged. in the Court below that the decree of 1866 was- 
made by collusion between Afzal and Hidayat. But the plaint 
makes no such charge, no issue was framed upon it; the District 
Judge does not mention it; and the Judicial Commissioner rightly 
refused to ‘take it into consideration. 


"The only new argument OT to “their Lordships by 
Mr. Mayne is founded on the heading of the decree of 1866, which . 
is, “claim, sub-proprietory title as mortgagee,” Thereupon it 
is argued that Afzal took with an admission that he was mortgagee 
only. ‘hat is at best a slight ground for the desired conclusion. 
It is not easy to explain the heading; but it cannot refer to the ` 
mortgage by Hafiz Ali to Tafazzul because that was unknown to the- 


parties till more-than ten -yearslater, and it is quite inconsistent 
e 
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with the claim made by Afzal in his plaint, and with the solehnama 
or deed of compromise on whioh the decree, is founded. 
There is in fact no answer to the reasoning of the Judicial 


Commissioner. It is not necessary ‘to discuss what would have 
been the plaintiff's position as against Afzal if he had known his 


rights against Hidayat during the suit of 1865- 66, and had inter-. 


vened then ‘or immediately after the decree. Time has run ‘against 
him and his appeal must be dismissed with ‘costs. Their Lord- 
‘ships ‘will bumbly advise Her Majesty in sboordancd wil, this 
opinion. 


IN THE PRIVY COUNCIL.* 


> Present :— Lord Hobhouse, Lord’ Mae Naghton, Lord Morris 
and Sir Richard Couch. 


PETRER the High Courtof Joania forthe N gah weet 
isis, geri 


Jivan Singh 4... 7... wee aes Appellant 
v. a EL Te 


Misri.Lal ... ey. ea aas i bd Respondent, 


Hindoo Law—Dayabhaga —Alienation by widow and mother—Nearest sapinda— Con- 
ourrence of—Suit by—Reversioner. 


A Hindoo family governed by the Dayabhaga law consisted of an unole J and a 
nephew K. K died leaving him surviving his wife, his mother and his “uncle “J. 
After the death of K, his wife and his mother gave a power of attorney io J 
authorising him to sell K’s share on their behalf and J sold the property accordingly 
to J.B. The sale-deed stated thatthe vendors “ put the vendee in possession of the 
share sold instead of us, like ourselves” and that “the vendee has become an absolute 
owner of the.share sold from the date of the sale.” It was signed as follows “ by 
wife, and N. mother, heirs af K by the pen of J. Sarkar “akar and Mukhtar.” There 
was no evidence to show that J was benefited by the sale or that there was any 
inducement for him to concur in it so as to forego his: reversionary right, `G. K’s wife 
died in'1880 and in 1890. 'M.L. .the great coe “son of T' ; brought a suit to recover 
‘the estate of K from the hand of JIS. - A 


Held :—That-the etate of the wite and the sapihan alone passed by the sale 
deed which-was-executed ad Won their ‘behalf and that the as was entitledto 
Tecover. u Me 
-42-0 i + - 9th Desember T895, -= a t a 








Jivan Singh 
v 
Misri Lal. 
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The following judgment was ‘delivered by 


Sir Richard Couch:—The property in question in this appeal 
formerly belonged to one Sita Ram who died leaving two sons, Baldeo 
Das and Jaikishan Das. Baldeo Das the elder died leaving the 
widow Mussammat Nabbo and an adopted son Kashi Ram. The latter 
died without children leaving a widow Gomti who thereupon took by 
inheritance the estate of a widow under the Hindu Law. Nabbo 
who took nothing; died in 1878 and Gomtt died on the 8th of 
March 1880. Jaikishan Das had two sons Bhabut Ram and Kashi. 
Bam Sheawas adopted by Baldeo Das. Bhabut Ram who survived 
his father died in Ths lifetime of Gomti leaving a son Meghraj who 
survived Gomi and died on the 22nd of May 1881, leaving a son, 
the respondent Misri Lal. Consequently on the death of Gomi, 
` Meghraj became entitled as heir of ‘Kashi Ram to possession of the 

property which consisted of one third of a Murzab called Begpur 
Kanjaula, Paryana Koel. 


On the 7th of February 1890, Misri Lal then a minor by his 
guardian brought a. suit against the appellant Jivan Singh, wha 
was in possession of the property, to recover possession of it and ~ 
mesne profits. 


The defence in the written statement was that after the death 
of Kashi Ram, Jaikishan Das sold the property to Kewal Ram for 
-Rs. 1,500 and a deed of sale in respect of it was executed by 
Jaikishan Das on behalf of Nabbo and Gomti under his super- 
vision and registered by his special power of attorney, dated 17th 
September 18633 that Gomti adopted one Ranchhore Das as her 
son with the consent of Jaikishan Das; that the adopted son be- 
came the possessor of the property and money left by Kashi Ram ; 
that a dispute arose between Gomti and Ranchhore Das which was 
compromised by part of the property left by Kasht Ram being 
taken by Gomi, part by Ranchhore. Das and the remainder being 
presented to Sri Maharaj Parsotwm Dasji ; and that after the death 
of Gomtt, Meghraj brought a suit on a bond which wis given to Gomtt 
.under the compromise and did not claim the property in the 
possession of Ranchhore Das and Gusain Parsotum Das; there 
was no proof of the adoption and no evidence of any legal neces- 

sity for the sale, The defence must rest upon the effect of the 
é e & a 6 
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deed of sale and the conduct of Jaikishan Das with regard to it. 
The deed admitted in evidence for the plaintiff purported to be 
made by Nabbo and Gomti and to sell one third share of the 
village Beghur Kanjanla with all the rights‘and interests pertain- 
ing thereto for Rs. 1,500; it stated that the vendors “ put the 
“ vendee in possession of the share sold ins#ead of us like our- 
“selves ;”’ and that “the vendee has become absolute owner of 
“the share sold from the date of sale.” It was signed as follows, 
“ Mussammat Gomti, Lamhardar, wife and Mussammat Nabbo, 
“pattidar, mother of Kashi Ram, heirs of Kashi Ram? the 
“pen of Jaikishan Das Sarharakar and Mukhtar.’ Itis gated 
the 17th of September 1863 and there was a power of attorney of 
the same date from Nabbo and Gomti to Jaikishan authorizing 
him to execute the deed and get it registered which he did. Gomti 
only had an estate in the property, Nabbo had none, Ifthe effect 
of the deed was to. pass only the estate which Gomti-had as widow, 
Misri Lal would be entitled to recover possession. Upon the 
evidence in the suit the question appears to their Lordships to be, 
was itso clear that more than Gomiti’s beneficial estate in the 
property, the estate which she might have sold if there had been a 
legal necessity for it, passed by the deéd, that Jaikishan Das must be 
taken to have consented to its passing ? The Subordinate Judge 
who dismissed the suit does not appear to have considered this 
question. He seems to l:ave assumed that this eslate would 
pass. When the case came before the High Court on appeal, 
the two learned Judges were of opinion that only the estate of 
widow passed by the deed. In the judgment they say “ There 
“is not a word in the sale-deed which is inconsistent with 
“the transfer being limited to the life-interest of the widow- 
“vendors. There is no expression suck as is usually employed, 
“to intimate that ap absolute tittle was conveyed. ... the 
‘single member of the family, who helped and assisted in 
“the making of the transfer, is not shown by a little of evi- 
“ dence to have consented to any transfer beyond the life-interest 
of the widows.” This view of the transaction is supported by the 
fact that there is no evidence that Jaikishan Das received any 
part of the Rs. 1,500 or was in any way benefited by or had any 
inducement to concur in a sale which would destroy his right as 
the apparent reversionary. Their Lordships do not think it is 


t 
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necessary for them to give any opinion upon the construction of 
the deed. The opinion of the High Court which has been quoted 
is conclusive that it cannot be so clear that the whole estate 
passed by the deed, that Jaikishan Das. must be taken to have con- 
sented to its passing. The answer to the other part of the defence 
is that Jaikishan Da®was no party to the compromise in June 
1871 and that Meghraj’s claiming on the death of Gomti the share 
of the property which she took under it, is not inconsistent with 
‘the claim’ in this” suit but the contrary. It was necessary for 
the appallant to displace the title by inheritance of Misri Lal 
by satisfactory prodf that the whole estate and not only the es- 
tate of Gomtt as widow was sold to Kewal Ram. He has failed 
to do this and Their Lordships will humbly advise Her Majesty. 
to affirm the decree of the High Court in favour of the respon- 
dent and dismiss.the appeal. ; 





IN THE HIGH COURT ÓF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Parker. 


Ramachandrier i ats ... Petitioner (Plaintiff.)* 
v. 
Muthukaruppa Pillai sie <... Respondent (Defendant). ` 
See 7 , Mofuesil Small C. C, Act IX of 1887. S. 25— Civil Pro. Code, Act XIV of (1882) 
v S. 203— Points for determination. 
Muthu- 


The Judgment of a Court of'Small Causes must contain the points for deter- 
mination and the decision of the Court thereon; otherwise it is liable to be set 
aside. 

Petition, under Section 25 of Act IX of 1887 praying the High 
Court to revise the decree of the District Court of Trichinopoly in’ 
Small Cause Suit, No. 127 of 1892. 


In the Court of the District Judge of Trichinopoly, the plaintiff 
sued the defendant for the recovery of Rs. 885-0; being the balance 
due in the matter of sale of certain lands. The Judge delivered'the 
following judgment. “ Plaintiff fails aad the suit is dismissed ; but 
under the circumstances, each party will bear his own costs.” The 
plaintiff then applied to the High Court under S. 25 of the Pro- 
vincial Small C. Courts Act to revise the proceedings of the District 
Judge. 


karuppa Pillai 





#C. R. P. No. 310 of 1894. 15th August 1895. 
. ‘ É 
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E. V. Keshagiri Aiyar for: :Petiticner.. . 
V. Krishnaswami diyar for Counter Petitioner. 


The Court delivered the following Judgment.—The Judge has 
not stated the points for decision nor his decision upon them. The 
decree is set aside and the suit remanded for hearing ; costs will 
follow the result. 7 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


aw 
Present :—-Sir Arthur J. H. Collins, Kr., Uhief Justica, and 


Mr. Justice Davies. i A 
Muthu N arayana Reddi  ... Ser Appellant (Plaintif. )* : 
v. 
1. Rayalu Reddi and 2 others ... Respondents (Defendants). 
(Act XIV of 1882), §§ 42 and 43—Cause of action—Relinquishment—Omission— Muthu 
Adverse possession. i Narayana 


A sued B first in ejectment as a trespasser, and the suit was dismissed. One of Bay ae Reddi 
the grounds of dismissal was that B was entitled to a charge of Rs. 100 on the lands 
in dispute ond that A was fully aware of it atthe time of the suit. A then 


sued to redeem B on payment of his charge. 


Held :—That the second suit was opposed to §§ 42 and 43 of the Code of Civil 
Procedure (Act XIV of 1882) and § 43 was aclear bar to the suit as it must be taken 
that A relinquished or abandoned his claim on the real cause of action when he 
brought his firat suit on another known to him to be false. 


Second appeal against the decree of the District Court of 
South Arcot in Appeal Suit, No. 102 of 1894 confirming the decree 
of the Court of the District Munsif at Cuddalore in O. S. No. 678: 


of 1893. 
CO. R. Pattabhiram Atyar for appellant. 
M. A. Rangacharigr for respondent. 
R. Shadagopachariar for 2nd and 3rd respondents. 
The Court delivered the following. 
JUDGMENT “Tie following are the simple facts of this 


case :—In 1878, the 3rd defendant’s father was put in possession 
of the plaint land by the owner, 1st defendant, under an agreement 








%§, A. No. 181 of 1895. A 4th March 1896, ` 
2 l . 
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to sell, if not an actual sale. In 1881, the present plaintiff bought 
the land from the same 1st defendant outright and sued in 1885 to 
eject the 8rd defendant’s father as a trespasser. That suit was 
dismissed on the ground that 8rd defendant’s father was put in 
possession by lst defendant in pursuance of an unfulfilled contract 
of sale and that he hekd a charge on the land of Rs. 100 advanced 
by him for the purchase, and it was further found that plaintiff was 
aware of these circumstances, and, therefore, his purchase was not 
binding or the 8rd defendant’s father. The plaintiff now sues again . 
upon his old purchase of 1881 to recover the land from the 3rd de- 
fendant (his father being dead) on payment of the (Rs. 100) charge 
that he holds upon the land as decided in the former suit. The 
plaintiff contends that his present cause of action is different from 
his former cause of action, and so his suit is not barred under section 
43 of the Code of Civil Procedure. The facts show that tho plaintiff 


“was now in exactly the same capacity and under the same title that 


he sued before, and for the same relief, namely, the recovery of pos- 
session of the land, and that the only difference is that he sued the 
defendant before as a trespasser while now he sues him as a person 
holding a redeemable charge upon the land which plaintiff offers to 
pay. But when he brought his former suit, it was found that plain- 


tiff knew of this charge, and he ought, therefore, to have then sued 


to redeem it. Instead of that he falsely sued the man in possession 
as a trespasser, and having lost that case, now brings this one. 
We are clearly of opinion that he is barred from bringing this 
fresh suit by section 48 of the Code of Civil Procedure, as it must 
be taken that he abandoned or relinquished his claim on the real 
Gauise of action when he brought iton a false one; in other words, 
that there was only one cause of action and plaintiff omitted to 
sue upon it, and substituted a false one in its place. It would be 
opposed to section 42 of the Code as well as to- section 43 to allow 


a second suit to be brought in such a case.” Apart from this, we 


take the effect of the finding of the Lower Court to be that the 
sale to 8rd defendant’s father in 1878 was completed by the trans- 








*Note: See per Oontra:—Naro Balvant v. Ramchandra Tukdev 1.L.R. 

13. B., 326; Shridar Vinayak v. Narayan Valad Babaji 11 B. H. ©; 
224 p. 230; Amanat Bibi v. Imdad Husain 15 Ind. App. 106. 

The decision might perhaps be supported under S. 13 Explanation 


II of the civil procedure code &c., Kameshwar Pershad v. Raj Kumari 
Rattan Koer, I. L. R, 20 C. p. 79 P, C. ; 
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fer of.possession to him on h-s part-payment of the purchase-money 
with the intention that the lend should remain with him as vendee. 
As all this was before the ccming into operation of the Transfer of 
Property Act which requires a registered deed to pass the property, 
we think that upon the fasts found the sale was complete, and 
the property passed to 3rd defendant’se father in 1878, the 
present suit being brought in 1893 was, therefore, also barred by 
limitation owing to the 8rd defendant’s adverse possession for 
. more than twelve years, even supposing that his title was not good 
as against the -plaintiff’s. We dismiss the second appeal with 
costs. - : = 


IN THE PRIVY COUNCIL* 


Present :—Lord Watsor, Lord Sn, Lord Shand, Lord 
Davey, Sir Richard Couch. 


(On appeal from the High Court at Madras.) 
‘Sri Raja Papamma Rao... .. Appellant 


v. 


Sri Vira Pratapa Korkorda, H. V. 


Ramachandra Razu, and another, | Respondents. 


Mortgagor. and mortgagee—Suit by mortagee for sale—Construction of mortgage 
bond—Oonstruction of mortgage decres—Possession under mortgage decree. ; 

A simple mortgage bond of the year 1870, after stipulating for the payment 
of the mortgage debt by instalments, provided that, in case of default, “you 
should recover the same by means of the mortgaged property and the crops of our 
Kamatham and our other property and from our person according to your wish.” The 
mortgagee brought a suit on this boad for payment of the debt and for realization of 
it from the property. The Court gave him a decree in the following terms :—“ In ac- 
cordance with the custom prevailing in the Courts in this Presidency three months 
time will be allowed to the defendaats within which to pay up the whole sum now 
decreed, priricipal and interest and costs, failing which tho plaintiff shall be put in 
possession of the immovealfle and-moveable property specified in the bond sued upon 
and in the plaint and schedule as provided in the terms of the bond.” The mort- 
gagee executed this decree and go! into possession in 1880. The mortgagor then 
sued to redeem the property as or a subsisting mortgage and for accounts to be 
taken since 1880. 


Heid :—Affirming the decree of the High Court that under the former decree 


the relationship of mortgagor and mortgagee was not put an end to and that the 
mortgagee must submit to be redeemed, 


* 6sh March 1896, 





ty 


Raja Papam- 
ma Rao. 
v. 
Ramachandra 
Razu, 
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The respondents were the plaintiffs in the court of first instance. 
The appellant was the 3rd defendant. On the 15th July 1870, plain- 
tiffs’ father and elder brother executed amortgage of the plaint 
property (Khandrika Sitaramavaram) to the Ist and 2nd defendants’ 
grandfather for Rs. 2,011 and interest, (Exh. A). At the date of the ` 
mortgage the mortgaged property was in the enjoyment of the 1st 
and 2nd defendants’ grandfather under a lease from the mortgagor 
which stood in the name of Evathuri Nagayya. Wah. A provided 
inter alia that “ the entire village consisting of about 125 kathis of 
land were placed in “your possession, &c. If the debt is not 
discharged “according to the instalments you should recover the 
same “by means of the mortgaged property and the crops of our 
Kamatham andur other property and from our person according to 
your wish”, On'tue 27th June 1876, the 1st and 2nd defendants’ 
grandfather brought original suit 10 of 1876, on the deed of 
mortgage for recovery of the mortgage amount from the plaintiffs 
and their father and by sale of the mortgaged property. The court 
passed a decree in favour of the plaintiff in that suit in these terms. 
cc The court doth order and decree that the defendants do pay plain- 
tiff within 3 months, the amount sued for with interest, &., failing 
which the plaintiff shall be putin possession of the immoveable and 
moveable estate specified in the bond sued on and in the plaint and 
schedule as provided in the terms of the bond.” This decree was 
passed on the 16th September (876. The decree holder applied - 
for execution claiming possession of the mortgaged property on 
the Ist of August 1879. The judgment debtors objected to the 
execution on the ground that the decree was quite against the terms 
of the bond and the prayer in the plaint. The objection was dismis- 
sed and the execution was allowed by order dated 21st November 
1879, and the decree holder was placed in possession in accordance 
with the terms of the decree. 


Meanwhile, the judgment-debtors also put in a petition for review 
of the decree in O. S. 10 of 1876 and prayed that the provision in 
the decree as to the judgment-debtors giving up possession in case 
of default in paying within 3 months be cancelled. This application 
for review was dismissed on the 10th November 1879. From the 
year 1880, the present 1st and 2nd defendants’ grandfather and after 
him the 1st and 2nd defendants remained in possession of the plaint 
property till 1883. On the 27th Juné 1883 the 1st and 2nd defend- 
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ants sold it to Raja Vellanki Venkatabrishna Row for Rs. 5,500 who 
in turn sold it on the 24th h Apr il 1884 to the present 8rd defendant 
for Rs. 6,000. 


The plaintiffs sued to redeem the property as upon a subsisting 
motgage and for an account of the profits from the year 1880 aud 
for payment to them of the balance after “ded ucting the amount 
due to the defendants. 


The Subordinate Judge of Ellore held that the plaintiffs lost 
their rights to the property according to the terms of the decision 
in O. S. 10 of 1876, and that the 8rd defendant was neb in posses- 
sion as mortgagee, and dismissed the suit with costs. s; 

On appeal to the High Court by the plaintiffs, Muthusami Iyer 
& Handley, JJ., reversed the Sub Judge’s decree and remanded the 
suit to the sub-court to take account of the profits and dispose of 
the suit according to law. 

The 8rd defendant appealed to the Privy Council against this 
decree of the High Court. Leave to appeal was granted by the 
High Court by order, dated 5th December 1893. 
~ The following judgment was delivered by 4 

Lord Hobhouse :—The plaintiffs in this suit, who are respond- 
ents in the appeal, represent the mortgagors of the property in dis- 
pute ; and the defendants who are appellants, represent the mort- 

, gagees. The present question is, what was the effect of a decree of 
the District Judge which was passed on 16th September 1876, and 
which directed that the mortgagees should.be put into possession 
of the property ? 

The mortgage was effected by deed, dated 15th July 1870, for 
securing Rs. 2,011 and interest. The debt was to be paid by 
four instalments. On failure to. pay “you should recover the 
same by means of the mortgaged property, the crops of our culti- 
vation, and our other property, and from our. person.” Though 
it is not here expressed that the mortgagee’s remedy is to be by 
sale under decree, the mortgage falls within the class of “ simple 
mortgages ”, as classified in Sir A. Macpherson’s Work on Mor tgages, 
page 12, andin the Transfer of Property Act, 1882. In such a 
mortgage there is no transfer of ownership, and the mortgagee 
must enforce his charge by judicial sale. - 

In the year 1876, the mortgagee, being unpaid, filed a plaint, 
and prayed for a decree directing the mortgagors to pay debt and 
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costs and interest until realization of the money by property.. 
That is precisely the relief to which a simple mortgagee is entitled, 
whether before the Act of 1882 or since. 


The difficulty has arisen from ‘the decree which the Court 
thought fit to make on this plaint. After affirming the mortgagee’s 
right to a decree for the money, the District Judge said that—‘‘ In 
accordance with the custom prevailing in the Courts in this l 
Presidency, three months’ time will be allowed to the defen- , 
dants within whith to pay up the whole sum now decreed, 
principal and interest and- costs, failing which the ‘plaintff shall 
be put in possessién of the immoveable and moveable property 
spécitied in the bond sued upon and in the plaint and schedule 
as provided in” the terms of the bond.” And*he made a decree 
accordingly. 


That decree was not according to law. In default of pay- 
ment, a simple mortgage gives to the mortgagee a right, not to 
possession, but to sale, which he must work out. in execution pro- 
ceedings. In referring to a Madras custom, the District Judge i 
probably meant only a practice of the Courts to give three months. f 


for payment. If he meant a custom to give possession on a simple ; : 


mortgage, as the High Court think le did, there is no such custom. - 
And Mr. Mayne frankly admitted that the mortgagee was not 
entitled to the relief given ; and that there. is no ground for think- 
ing that the decree was agreed on in Court, or consented to by the 
mortgagor. 


The mortgagor, however, did not appeal, and did not seek relief 
by way of review until it was too late. The decree therefore stands, 
and is binding on the parties, and the mortgagee took possession ` 
under it. He has since sold the property, but that does not affect 
the rights of the mortgagor. The question is in what character 
was the possession taken ?- If in the character of a mortgagee, the 
mortgagor had aright to redeem, which was not barred by time 
when this suit began. 


Mr. Mayne contends that the decree was intended as a fore- 
closure, and is so in effect. The only other kind of possession 
which can be suggested is usufructuary possession, lasting until 
the debt is discharged by the profits of the estate ; and Mr. Mayne 
urges that there is nothing in the judgment to suggest such 
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a possession, and that “the terms of the bond” do not warrant 

possession of any kind. All this is true ; bat it does not compel the 

inference that the decree amounts to = foreclosure. There is 

nothing in the judgment to-suggest a fcreclosure any more than 

usufructuary possession ; nothing indeed to throw light on the terms 

_ of the decree. All we know is that possess.au was given, and given 
under some error. 


If it were necessary to speculate nicely on the meaning of the 
Judge, their Lordships would be disposed to agree with the High 
Court, who consider that when the Judge used the expressioa “ as 
provided in the terms of the bond,” he was thinking that the right 
given by the mortgage to recover by means of the ynortgaged pro- 
perty and the crops meant aright to enter and take the profits. 
That is certainly more in accordance with = the terms of the bond” 
than is a foreclosure ; which is not a recovery of the debt by means 
of the property, but a substitution of the property for the debt. 
lf, indeed, the matter were new, it might reasonably be argued that 
. the terms of a simple mortgage justify rsufructuary possession, 
but long practice, now embodied in a statate, has settled that the 
remedy of the mortgagee is a judicial sale 

It is, however, hardly necessary to foLow the High Court into 
this speculation. It is sufficient that the mortgagee, not being 
entitled to foreclosure, and not asking for it, got a decree which 
did not purpose to work foreclosure. It parported to give posses- 
sion “ as provided in the terms of the bond.’ That was impossible ; 
for there were no such terms ; but it purpo-zted to do that, and did 
not purport to put an end to the bond and to the relations of mort- 
gagor and mortgagee altogether. It coald, though subject to 
correction on appeal, give possession, and cid so. The mortgagee 
thereupon became mortgagee in possessio, and as such he must 
submit to be redeemed. 

Their Lordships will humbly advise Her Majesty to dismiss 
this appeal. 


Somasunara 


astri, 
v. 
Sankara- 
bharathi- 
Garu. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Davies. 


Mawidi Somasundava Sastri Gara... Appellant (Defendant.)* 
v. 
Srimat Paramahamsa Parivajaka, etc., 
Sankarabharathi Gawu, Swamilavam > Respondent (Plaintif). 
and 4 others. 
Torts—Defamation—Religious head of Mutt. 


"A Srimufham or bull issued by the religious head of a Mutt or of a community 
to the effect that a certain caste or sub-division of the community is not entitled 
to use certain®ites or ceremonies, is not in itself defamatory or in any way action- 
able, and no suit lies at the instance of any particular individual of that caste 
or sub-division in the absence of an allegation that any special reference was made ' 
to him in the Srimukham or that any thing was done as against him in consequence 


of it. 
Appeal against the decree of the District Court of Vizagapa- 


tam in Original Suit No. I of 1893. 

Plaintiff’s case was that the first defendant in his capacity as 
religious head of the Hindu community, issued a Srimukham (or 
bull) on the 8rd May 1889, in which he stated that Vaisyas, a 
class to whom the Plaintiff, a Comati, belonged were entitled to 
perform the religious rites enjoined in the Vedas, and that subse- 
quently, issued another Srimukham in which he stated that the 
Vaisyas in the present age (Kaliyuga) were not entitled to perform 
the Vedic ceremonies and that the public action of this second bull 
caused disgrace and vamage to the plaintiff who was a Vaisya. 
He, therefore sued for three things (1) to have the bull of May 1889 
declaiming to be entitled to perfurm Vedic rites ratified (2) to cancel 
the bull of June 1892. (8) and for ‘damages. There was no per- 
sonal reference to the plaintiff in the Srimukam nor did the plaintiff 
allege any individual grievance apart from that which the Vysia 
Community in general had on account of the Srimukam. The 
defendant among other things pleaded that the suit was not cog- 
nizable by a Civil Court and that no cause of action was disclosed 
in the plaint. The District Judge of Vizagapatam held that the 
suit was not one of a civil nature and so not cognizable by a Civil 
Court and that there was uo cause of action for the plaintiff 
individually to sue. The plaintiff thereon appealed to the High 


Court. 





# A. No. 192 of 1894. 4th November 1895. 
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J. G. Smith and S. Guruswamt Chetti for appellant. 
‘CO. R. Pathabhiram Aiyar for Ist Respondent. 
T. V. Seshagiri Aiyar for 2nd td 5th Bespondents. 


The court delivered the fol-owing. 


JUDGMENT :—In our judgment the plaint does not disclose 
any cause of action. It is said that a Patrika has been issued by 
the defendant stating that Vaisyas are not, entitled to perform 
Vedic rites, that this Patrika is improper ands maliciotis and that 
great disgrace’and damage have resulted to the plaintiff. The 
plaint does not say and it is 20t suggested, that the Patrika makes 
any special reference to the plaintiff, nor is it said that any “thing 
was done as against the plaintiff in consequence Sf it. In them- 

selves the words are not defametory or in any way actionable. It 
is not alleged how a general expression of opinion can have caused 
any damage to the individual p-aintiff. 


We do not think the case is one in which amendment ought 
to be allowed. ‘lhe appeal is dismissed wish costs. 


There will be two sets of Respondents’ costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 
Vengu Padiyachi and 4 others .., Appellants (Defendants.) 
vu 
Ragava Chetty and 3 others... Respondents (Plaintiffs.) 
Bans tor) and tenani Ejeotment—Notice to quit prarequisite—occüpancy right— Vengu Padi- 
assertion of—objection as to non-joinder of parties—Civil Procedure Code 534. yachi 
In a suit in ejectment by a landloré `against his tenant, notice to quit is gene- Regava 
rally an essential prerequifite. ` Chetty. 
The setting up of an occupancy right by a tenant :s not such a disclaimer of his 
landlord’s title as to disentitle him to e notice to quit in determination of the ` 
tenancy. ‘ 
Unhamma Devi v. Vaikunta Hegde. I. L. R. 17 M. 213; followed. 
All objections as to nonjoinder of parties must be taken at the earliest possible 
opportunity and before the first hearing and any objecsion not so taken will be dis- 
allowed. . 


#5, A, No. 140 31st January, 1896. 
3 e 
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Second appeal against the decree of the District Court of 
Chingleput in appeal suit No. 165 of 1893, presented against the 
decree of the court of the, District Munsif of Chingleput in 
0. S. No. 689, of 1890 respectively. 

The Plaintiffs arethe Zemindars and Mirasdars of Marutheri vil- 
lage in the District 8f Chingleput.. The defendants are their 
tenants. The suit was brought in ejectment in the District 
Munsiff’s Court at Chingleput. The defendants’ ancestors had 
been let in on the‘plaintiffs’ Jands under a lease deed by which 
they had aggeed to surrunder the lands whenever demanded to do 
so. The plaintiffs now complained that the defendants had not . 
been paying thg melvaram and thundu to them regularly, that they 
had set up an occupancy right in themselves, and that they had 
alienated their rights in the lands in assertion of their occupancy 
rights. They therefore sued to eject the defendants and they did so 
without previously giving them notice to quit. After the 1st 
witness for the plaintiffs was examined it was discovered that there 
were other persons besides the plaintiffs who were interested in the 
prosecution of the suit but as it was then too late, the objection as 
to non-joinder of parties was disallowed by the Munsiff. The 
Munsiff held that no notice to quit was necessary and decreed 
the -plaintiff’s suit. On appeal the Districs Judge confirmed the - 
decree of the Munsiff. The defendants then preferred a second 
appeal to the High Court. 


0. R. Paitabhiram Aiyar, T. V. Seshagiri Aiyar and M. E. 
Sin angachariar for Appellants. 

C. Ramachandra Row Sahib, for R. EE and v. 
Krishnaswami Aiyangar for Respondents. l 


The Court delivered the following 


JUDGMENT :——The plaintiffs are both Zamindars and ` 
Mirasdars in the village, and as far as the miras pangus are 
concerned are entitled to melvaram as Zemindars, and to thundu 
and Kuppatham in their capacity of mirasdars. It appears that 
there are others, who have joint rights with plaintiffs, and no 
doubt they should have been joined in the suit either as plaintiffs 
or defendants in order that the present defendants—if successful 


—should not be harassed by further proceedings,—but the courts: - 


below held that the defendants did not take the objection at the 
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proper time (Section 34. ©. C. P.) and hence -that defendants 
must take their risk of further proceedings. We are not prepared 
to overrule this decision. e 


It is admitted that defendants have been tenants in posses- 
sion since 1857, and are described as “ Sukhavasi”’ tenants. Tt 
was held in special appeal No. 129 of 1876 from the Chengleput 
District Court that a Mirasdar in a Shrotriem village was not 
entitled to eject the sukhavast for non-paymept of msrast dues, 
and the Court (Morgan, ©. J. and Innes, J.) observed that the 
primary meaning of the word Sukhavasi “ a person living in com- 
fort” militated against the idea of his being liable to be turnéd out 
at the will of the mirasdar. On the other hand, the language of 
exhibits M & N expressly provides that the tenants shall surrender 
the lands, if they are required for the Zemindars’ home-farm. 
Apparently, however, the lands were only to be surrendered, when 
they were “karunilam,” ùe., out of the cultivation season. The 
plaint does not allege any notice to quit, and, ordinarily speaking, 
reasonable notice is a prerequisite to suit. See Subba v. Nagappa 
I. L. R., 12 M 358; Abu Bakar Saiba v. Ventataramna Vishveshvar 
18 B. 107. It is urged that in the present case, defendants forfeited 
their right to notice, since they had denied their landlord’s title, 
Their plea, however, and their previous sale to 5th Defendant is 
not a denial of title so much as an assertion of occupancy right, 
and in Unhamma Devi v. Vaihkunta Hegde I. L. R. 17 M. 218 it 
was held that the setting up of mulgeni right by a tenant is not a 
disclaimer of title such as disentitles him toa notice to quit 
in determination of the tenure. There is no finding whether 
any and what notice to quit was in fact given, the Courts 
below having held that notice was, under the circumstances, 
unnecessary, but the third issue as framed implies that no notice 
was given, and it was not alleged before us on second appeal 
‘that any notice had been given. In any case it would take a 
great deal to justify a suit brought in the harvest season for the 
immediate ejectment without notice of tenants, who had held for 
thirty three years continually. 


Objection was also taken that, in coming to the conclusion 
that exhibits M and N were genuine the District J udge overlooked 
documentary evidence which showed the“previops attempts made 


cones 62 THE MADRAS LAW JOURNAL REPORTS. [VOL,-VI. 


by the plaintiffs to eject other tenants on similar documents had 
failed and it was also urged that it was not shown that the suit lands 
were part of the masi pangu. Exhibit G was referred to as show- 
ing that there were Kaipathu lands in the village seperate from 
mirasi pangu lands and that plaintiffs had purchased such seperate 
lands. In the view tltat we take af the case it is not necessary to 
determine these points. Assuming for the purposes of this second 
appeal that exhibitssM and N are genuine and that the plaint lands 
are held under them, the suit must still fail since the tenure has 
not been legally terminated by a notice to quit. On'this ground, the 
the decree of the céurts below must be reversed and the suit dis- 
missed with all costs throughout. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sir Arthur Collins, Kt., Chief Justice and Mr.Justice 


Parker. ki f 

Thayyil Kunhi Mamod Sa ... Appellant (1st Defendant. )* 
v. ; Bo 

Thayyil Kunhi Moidin Kutti ... Respondent (Plaintif’.) 


Tha Kun- Mahomedan Law—Renunciation of right by a son in property of mother living— 
hi farhod Validity of such renunciation. ` 


Thayyil Kun- U, a Mahomedan female’ had four sons and was possessed of moveable and 
Kutti. immoveable properties. In 1862 she divided her properties among her sons after 


reserving some portion for herself. Two of the sons died after the partition and 
U. died after them in 1890. In 1884 M. K. one of the sons received a sum of Rs. 150 
and released his right in the share of the properties reserved to U, and which would 
fall to his lot after her death. After U.’s death M. K. sued K. M., the other sur- 
viving son of U. forthe recovery of his half share in the properties of their deceased 
mother U. 

Held :—That the release given by M. E. 1884 was valid and that he had no right 
to claim any share in the properties of his deceased mofher. 

Second Appeal against the decree of the Subordinate Judge’s’ 
Court of Calicut in Appeal Suit No. 535 of 1894 modifying the 
decree of the Court of the District Munsif of Betuinad in O. 5, 
No. 482 of 1892. 


The plaintiff and the leading defendant were sons of one 
Ummayya Amma who died in 1890 and were Mahomedans by 





# S, A. No.el32 of 1895, 24th January 1896, 
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caster The plaintiff sued for partition and for recovery of his half 
share of the properties left by their deceased mother. Ummayya 
Amma had four sons, one of them Suppi died in 1874 and another 
Kunhalvi died in 1878. In 1862 during her lifetime, Ummayya 
Amma divided all her moveable and immoveable properties to .her 
four sons—the plaintiff Moidir Kutti, and the defendant Kunhi 
Mamod, Suppi and Kunhalvi—and took written acknowledgements 
from them. In this partition she reserved, some properties for 
herself. In 1884, the plaintiff pressed his mother to give him the 
share to whichs he would become entitled on her death in respect 
of the properties reserved to her. In compliance with his request 
the value of his share was fixed at Rs. 150 and was paid to him and 
he in return executed an avakasa patram or release deed acknow- 
ledging satisfaction of all his claims and admitting that he had 
no longer any right whatever to her properties. The release ran 
thus—“ The amount fixed this day in the presence of mediators for 
my right of share in the properiy reserved for you when partition 
was made of your property before this is Rs. 150. Out of this 
the amount due by me to you before this Rs. 49-15-4 is deducted 
and the balance Rs. 100-2-3 has been received by me in cash this 
day and I have had satisfaction for all rights. I have therefore 
hereafter no right whatever to any of your properties in future.” 
The Sub Judge of Calicut, the Lower Appellate Court, in confirm- 
ing the decree of the District Munsif of Betutnad held that the 
release made by the plaintiff in 1884 was invalid as the right in his 
mother’s property was not vested in him at the time, and decreed 
plaintiff’s suit but at the same time ordered the plaintiff to bring 
into hotchpot the sum he had received in 1884 in lieu of his share. 
The defendant preferred a Second Appeal to the High Court. 


K. R. Subrahmania Sastri for appellant. 


The respondentewas not represented. 
The Court delivered the following 


JUDGMENT :—The courts below have allowed plaintiff a 
share in items 1, 3, 5, 6, 7 and 9 in Schedule A on the strength of 
the decision in Mussummant Khenam Jan v, Mussummant Jan Beebee 
IV S. D. A. Bengal p. 210 referred to at page 89 MacNaghten’s 
Mohommedan Law 2nd Edition. We havereferred to the report 
itself and are of opinion that the case is noh one of any great 
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authority. It is true that the majority of the Mahommedan- Law 
Officers expressed the opinion that the renunciation was not 
valid on the ground that the right had not vested, but the opinion 
was not unanimous, and eventually the Sadr Court held that the 
receipt of the money had not been satisfactorily proved. Here, 
however, it is not dented that plaintiff received the money, and ` 
there’ is the further difference that the right had vested.* But 
that provision was made for the mother by setting apart some 
property for her maintenance for her life,—after which the plaintiff ` 
accepted the money value of his share. Prima facie there is 
nothing illegal in the transaction and in the absence of clear 
proof that it is ‘forbidden by Mahommedan law we think plaintiff 
should be held to be bound by it. 


The only other point taken’is as to the moveables—but this is 
a question of fact on which the Subordinate J udge has given a 
finding though the evidence upon which it is based i is rather vague: 


The decree must be modified by disallowing plaintiff's claim 
to items 1, 3, 5, 6, 7 and 9'in Schedule = ana in other respects 
confirmed. ; : 


The anelat will be allowed iise costs of the appeal, 


We do not interfere with the award of costs in the courts 
below. 4 





IN THE HIGH COURT OF J UDICATURE. AT MADRAS. 


Pegon: :—Sir Artur J. H. Collins, Kt., Chief Justice and - 
Mr. Justice Benson. 


Ran gammal e e - Appellant (Plaintif) .t 


.C. Venkatachari... . .., si Respondent (Defendant.) 


Appeal against the decree of the High Court of J udicature in 


the exercise of its ordinary original Jurisdiction in C. S. No. 69 . 
of 1534: 


# Vide statement of facts above extracted fram the pleadings., 
To S. A. No. 51 of 1895 a - - 16th-March 1896, 
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a Fradulent conveyance—Fraud ‘on creditors—Collusive decree—Fradulent purpose 
carried out—suit by legal representative to set aside such conveyance. 


Where a person, with the unl&wful intention of screening his property from 
the hands of his creditors allows a collusive decree to be passed against him at the 
instance of a sham creditor, and transfers his property to such creditor in satis- 
faction of the decree and thereby defrands his creditorain a substantial manner, 
he is not entitled to set aside his alienation by provingehis own fraud. And any 
perso’ claiming through him subsequent to such conveyance, e.g., his legal répresenta- 
tive is in the same positioun and cannot claim any relief though he may not have 
been pergonally a party to the frand. š 

The plaintiff was the widow of one Veerasamy who traded 
and carried on business in Madras and in the Mofussil. She 
alleged that Veerasamy got into debt about the year 189] and in 
orderto screen hisproperty from the-hands of his credatars, executed 
“in his favour on the 3rd June 1891 in collusion with the defendant 

a mortgage deed for Rs. 3,740 and a pro-note for Rs. 5,442, 
without receiving any consideration for either of them, and 
allowed the defendant to bring a suit on the pro-note and obtain a 
decree thereon and executed a sale deed of a house on the 14th 
March 1893 in part-satisfaction of the decree. She now sued to set 
aside (1) the mortgage (2) the decree and (8) the sale-deed and for 
an injunction to restrain the defendant from enforcing the mortgage 
and the sale and from executing the decree. The defence was that 
‘the mortgage, the pro-note, the decree, and the sale-deed were all 

obtained bona fide and for consideration. The suit was originally 
tried by Mr. Justice Subrahmania Aiyar. 

Sundra Sastri for plaintiff. 

The Advocate General Spring Branson and J. G. Smith for 
defendants. 


On the facts the learned Judge found (1) that the mortgage 
was executed bona fide and for consideration and (2) that the pro- 
note wasasham and executed without consideration, that the 
decree obtained thereSn was collusive and that the sale-deed 
executed in part satisfaction of such decree was fradulent. Then 
on the question of law whether the plaintiff was entitled to set aside 
the decree and the sale the learned Judge proceeded as follows :-— 

First as to the decree, the authorities are distinctly against 
the proposition that the plaintiff is entitled to impeach it, Venkatram- 
anna v. Viramma I. L. R., 10 M, 17 Chenvirappa v. Puttappa I.L.R., 
11. B, 708. In the former case A had obtained a decree against B in 


Rangammal 


v. 
C., Venkata, 
chari, 
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execution of which he was put in possession of certain land by pro= 
clamation ,the land being inthe possession of tenants. A subsequently 
sued B and the tenants to recover possession of the same land. 
B pleaded that the decree obtained by A was the result of collusion 
between himself and A in fraud of B’s creditors. It was held that . 
t was not open to B “bo raise this plea. Parker J., there said, 
“although when a contract or deed is made for an illegal or 
“immoral purpose, a defendant against whom it is sought to be 
“ enforced may not for his own sake but on grounds of general 
“ policy (Per Lord Mansfield,) “in Holman v. Johnson Cowper, 348 
“ and Luckmidas Khimji v: Muljt Canji I. L. R., 5 B, 295 show the 
“turpitude of both himself and the plaintiff, it is otherwise when a 
“ decree has been obtained by the fraud and collusion of both the 
“parties. In such a case it is binding upon both, Ahmedbhoy 
€ € Hudibhoy v, Vulleebhoy Cassumbhoy I. L. R., 6 B, 703 and 
“< Prudham v. Phillips 2 Ambler 763.” 


In the other case cited by me above, the Gati who sought to 
get rid of the fraudulent decree was the plaintiff, and the facts and 
the decision there were, so far as the point I am now dealing with 
is concerned, these. In 1874 the plaintiff Puttappa bought a house 
from G. but caused the conveyance to be executed by G. in the 
defendant Chenvirappa’s name. This was done with the object of 
pr otecting the property against the claims of the plaintiffs creditors, 
The plaintiff occupied the house, ostensibly as tenant of the defen- 
dant, for a nominal rent. In 1880 the defendant brought a suit 
against the plaintiff to recover possession of the house, and obtained 
an exparte decree. He applied for execution of the decree, but 
allowed the execution proceedings to drop. In 1888 he made a 
fresh application for execution. Thereupon the plaintiff filed a suit 
for a declaration of his title to the house in question and of his 
right to retain possession alleging that theedefendant was a mere 
benamidar ; that the sale deed and ew-parte decree were sham and 
collusive transactions in fraud of the plaintifi’s creditors. It was 
held that the plaintiff was bound by the decree passed in 1880 
in the defendant’s favour though it was a collusive decree 
and that the plaintiff could not get the judgment set aside which 
the defendant had obtained against him by his own contrivance. 
After an elaborate examination of the authorities on the point, 
West and Birdweou J. J., who decided the case. just cited, con- 
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clude with the observation that a party to a collusive decree is 
bound by it, ‘‘ unless possibly when some other interest is concerned 
that can be made good only through his.” No such interest beingr 
at stake in the case before me, I must hold that the plaintiff is not 
entitled to set aside the decree, even though she was not person- 
ally a party to the fraud, inasmuch as she stands in the shoes of 
Virasami through whom she claims and by whose contrivance 
and collusion the defendant was enabled te obtain the decree 
sought to be set aside, The dictum in Mathew v. H anbury 2 Vern ; 
187 in favour vf the proposition, that in such cases the legal 
personal representative of a party commitiing the fraud stands 
in a better position than the latter has been held to be erroneous 
by Lord Selborne, L. C., in Ayerst v. Jenkins. 


With reference also to the sale of the 14th March 1898, 
it seems to me that the plaintiff is inlaw not entitled to any relief. 
Before stating the specific ground which disentitles her to relief, it 
is necessary to notice briefly the state of the law on the point. 
The result of the authorities may be summed up thus. -The mere 
fact that an assignment has been made for an illegal purpose 
does not of itself, prevent the Court, from interfering at the instance 
of the assignor. Where the purpose, for which the assignment 
is made is not carried into execution and nothing is done under - 
it, the mere intention to effect an illegal object when the assignment 
is executed, does not deprive the assignor of his right to 
recover the property from the assignee who has given no con- 
sideration for it. But it is otherwise where the illegal purpose 
orany material part of it is carried out (May on Fraudulent and 
Voluntary disposition second edition, pages471 and 472 ; Ohenvirappa 
v. Puttappa I. L. R., 11 B, 708 already cited, and Kearley v. Thom- 
son L. R., 24 Q. B. D, 742. In stating the law thus, I have not 
omitted to consider the cases of Sreemutty Debia v. Bimola Soonduree 
- 21 W. R., (C. Ri) 422 424 and Bykunt Nath Sen v. Goboollah Stkdar 
24 W. R. (C. R.) 3891. If they were intended to lay down a rule 
differing from that enunciated above, those decisions cannot, be 
accepted as correct. The unqualified language used by Sir R 
Couch O. J. in the former case and by Markby J. in the latter 
has been commented upon in Chenvirappa v: Puttuppa I. L. R., 
11 B, 708 already referred toand when the question under con- 


sideration is discussed in all its bearings. Refersing to those cases, 
4 
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West and Birdwood J. J. observe.—“ These decisions go a” long 
way towards enabling a party to a dishonest trick, by which his ` 
“ creditors may have been defrauded to get himself re-instated 
“when his purpose has been served” and again “amongst the 
‘** English cases from which the principles stated in the Calcutta 
‘decisions have been edrawn, it would not be easy to find any in 
“which a plaintiff seeking to, have his ownsolomn act set aside 
“simply and solely in his own interest, has succeeded in getting 
“the formal act tô be replaced by the real intention when that 
intention involved a fraud on third parties” Nearly all the reported 
English cases up to 1887 when Chenvirappa v. Puttappa I. L. R., 

11 B°708 was decided are noticed by West anà Birdwood J. J. but 
Kearly v. Thomson, L. R., 24 Q. B. D, 742 which lays down a 
more qualified rule than that apaes aki adopted by the said 
learned Judges had not been decided then and may be considered 
here. Then Fry L. J. who delivered the judgment of the Court 
“said, “I hold therefore, that where there has been a partial 
‘carrying ‘into effect of an illegal. purpose in a subtantial 
“manner, it is impossible, though there remains something not 
“performed, that the money paid under that illegal contract can 
“ be recovered back,” and he made the following remarks which 
“geem to show that the tendency of judicial opinion is in favour of 
“making the rule even stricter, there is suggested to usa third 
“ exception, which is relied on in the present case, and the authority 
“for which is to be found in the judgment of the Court of Appeal 
“in the case of Taylor v. Bowers L. R., 1 Q. B. D. 291. In that 
“case Mellish L. J. in “ delivering judg ment says at page 300 :— 
«< if money is paid, or goods delivered for an illegal purpose, the 
“ person who has so paid the money or delivered the goods may 
‘recover them back before the illegal purpose is carried out. It is 
‘remarkable that this-proposition is, as I believe, to be found in 
“no earlier case than Taylor v. Bowers L. R.,el Q. B. D. 291 which 
“occurred in 1867 and notwithstanding the very high authority 
“ of the learned Judge who expressed the Law in the terms which I 
“ have read, I cannot help saying for myself that I think the extent 
“ of the application of that principle, and even the principle itself 
“ may, at some time hereafter, require consideration if not in this 
‘court, yet in a higher tribunal. I am glad to find that in express- 
“ing this view I have the entire concurrance of the Lord Chief 
“ Justice.” It is clear, therefore, that the terms in which the 


PART III. | THE MADRAS LAW JOURNAL REPORTS, 69 


Calcutta decisions referred to above are expressed are too wide 


tobe accepted as containing a strictly accurate exposition of the 
law on the question under consideration. N 


x 


The only plausible argument in fayour of NG that the 





Courts ought not to decline to grant relief, even if thaillegal purpose 
has been completely or partially carried out is that etherwise 
“ they would be assisting in a fraud for they would be giving an 
“estate to a person when it was never intended thatehX. should 
“have it,” (Sreemutty Debia v. Bimola Soonduree) 21 Ñ. R, 
(C. R), 422 424. The answer is that this objection ie allowedy2ot 
for the sake of the defendant, but on grounds of genera? pol NG 
which the defendant has the advantage of conérary to the rea 
justice as between him and the person seeking the relief by accident 
as it were, (Holman v. Johnson) Cowper 341, 348. In such* 
cases the court (to borrow the language of Story) “ cannot but 
leave the guilty plaintiff to the consequence of his own iniquity 
and decline to assist him to escape from the toils which he had studi- 
ously prepared to entangle others.” (Equity Jurisprudence, 
page 697). The remarks of Fry, L. J., quoted above, would seem 
to throw a doubt even upon the proposition that the formal act 
may be relieved against by reference to the real intention of the 
parties in cases in which the transaction is still incohate and the 
transferor still retains a locus pænitentiæ. 





But to lay down that when that stage has passed and the 
illegal purpose has been fully or partially carried out, the transferor 
. is nevertheless entitled to claim relief would not only remove the 
risk of the sham transferor loosing his property which Operates as 
pointed out by Westand Birdwood J.J. in Chenvirappa v. Putiappa 
I. L. R., 11 B, 708 asa check upon knavery, but also stain the ad- 
ah of justice and make the Courts active instruments for 
securing to the guilty plaintiff the fruits of his successful frand—a 
position whichit is hardly necessary to say,is absolutely indefensible. 
It is clear, therefore, that assuming that the first part of the state- 
ment of the law made by me above is still open to reconsideration. - 
as suggested in Kearley v. Thomson L.R., 24 Q. B. D-, 742 the 
second part of it is not only supported by authority; but is also sound 
in principle. 


I hold that the sale of the 14th March 1893 falls within the 
second part of rule, itasmuch as the fraudulentwbject of Verasamy 


¥ 
e . 
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was gained with referer{ce to two of his creditors as proved by the 
plaintiff’s third and fifth witnesses,and there has been at least a par- 
tial carrying into off of an illegal purpose in a substantial manner 
within the meani ip of Kearley v. Thomson L. R., 24 Q. B. D ; 742. 








essrs. Sundaram Sastri and Kamarasami for appellant. 
e 
Messrs. Branson and Branson for respoudent. 
7 e 


The Court delivered the following 


JUDGMENT :—We have no doubt that the finding of the 
Court below on both tke issues raised before it, is corgéct, and that 
the legal inferences drawn therefrom are also correct. It is urged in 
appeal that the appellant was materially prejudiced by the absence 
of an issue as to whether or not the fraud of the appellant’s late hus- 
band was accomplished in a substantial manner. We cannot admit 
this plea. It was the appellant’s case that her late husband’s acts 
were without consideration and were done with a view to defraud 
creditors. The evidence of the appellant’s own first, third and fifth 
witnesses shows that he was successful, and induced his creditors - 
thereby to give up their claims to large sums of money. It seems to 
us to be clear that the deceased could not, if now alive, come into 
Court and claim to have his own fraudulent acts set aside. But it" 
is argued that the appellant, as his widow, is in a better position ` 
and may claim relief against the consequences of her late husband’s ` 
fraudulent transfers. We are unable to admit that, in the present 
case, the widow is in a better position than her husband would be, 
if alive. It is argued that the widow hasa right to maintenance 
out of her husband’s property, and has, therefore, an interest there- < 
in which ipso facto gives her a right to impeach its alienation, l 
independently of the interest which she takes as widow and repre- 
sentative of the late owner. The case Ramanadan v. Kangammal 
reported in I. L. R. 12 M, 268 is relied on in support -of this con- 
tention. In regard tc this plea, we think it enough to observe 
that there is no question of maintenance in the present case. We 
offer no opinion as to whether a widow might successfully maintain 


nA 
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The. Subordinate Judge referred to several text-writers and 
cited a number of authorities to prove, that according to the law 
still i in force in England and according to the law as administered 
in India before the date of the Indian Succession Act 1809, an 
executory gift such as that contained in the testator’s will would. 
have effect in the event: of the first taker dying sonless at any time. 
Then turniug to the Act he held with some hesitation that it was 
not the intention of the Legislature to alter the law in India by 
-departing from the law of England, ‘The leayned Judges of the 
High Court on, appeal reversed the decision of the Subordinate 
Judge. They held that the Act of 1865 had ,altered*the law and 
that according to S. 111 of that Act as explained by illustgation 
(b) the original gift to the three sons in equal shares became inde- 
feasible on the testator’s death. 


It is hardly necessary for their Lordships to do more than 
express their concurrénce with the judgment of the High Court. 
But they think it may be useful to refer to some observations in a 
recent case before the Hours of Lords as to the proper mode of 
dealing with an. Act intended to codify a particular branch of tho 
law. “I think” said Lord Herschell in the Bank of England v. 
` Fagliano 1891 A. C., 107 è the proper course is in the first instance 

“to examine the language of the statute and to ask what is its 
“ natural meaning, uninfluenced by any considerations derived 
“from the previous state of the law, and not to start with enquir- 
“ing how the law previously stood, and then assuming that ib was 
‘probably intended to leave it unaltered, to see if the words of 
“the enactment will bear an interpretation in conformity with this, 
“view. Ifa statute, intended to embody in a code a particular 
“branch of the law is to be treated iu this fashion, it appears to 
“me that its utility will be almost entirely destroyed, and the very 
“6 ‘object with which if was enacted will be frustrated. The purpose 
‘of such a statute surely was that on any point specifically dealt 
“with by it, the law should be ascertained: . by interpreting the 
“language used instead of, as before, roaming over a vast number 
“te of authorities in order to discover what the law was, extracting 
“ by a minute critical examination of the prior decisions re ri 


The learned Judges of the High Court fave taken the line 
which: Was approved of in the House of Lords. The Subordinate 
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Judge followed exactly the opposite course. His judgment with 

much display of learning and research is a good example of the 

practice which Lord Herschell condemns and the-mischief which . 
the Indian Succession Act of 1865 seems designed to prevent. To 

construe one will by reference to expressions of more or less doubt- 

ful import to be found jn other wills is for the most part an unprow 

fitable exercise. Happily that method of interpretation has gone 

out of fashion in this country. To extend it to India would hardly 

be desirable. To search aad sift the heaps of cases on wills which 

cumber our English Law Reports in order to understand and inter- 

pret wills of people gpeaking a different tongue trained in different 

habits of thought and brought up under different conditions óf life 

seems almost alêsurd, In the Subordinate Courts of India such a 

practice if permitted would -encourage litigation and lead to idle 

and endless arguments. ‘I'he Indian legislature may well have 

thought it better in certain cases to exclude all controversy by | 
positive enactment. At any rate in regard to contingent or ex- 
ecutory bequests the Indian Succession Act of 1865 has laid down a 
hard and fast rule which must be applied wherever it is applicable, 
without speculating on the intention of the testator. 


Twò points were urged by the learned Counsel for the appel- 
lants which do not seem to have been argued in the Courts below. 
In the first place it was suggested that in S. 111 of the Act of 1865 
the qualification or proviso “unless a contrary intention appears 
by the will” is to be understood. In some sections of the Act 
those words are to be found. Ful) effect must be given to them 
where they occur. But where the qualification is not expressed 
there is surely no reason for implying it. The introduction of such 
a qualification into 8. 11] would make the enactment almost nuga- 
tory. Thenit was argued that in the present case the fund is not 
“ payable or distributable” within the meaneng of the enactment 
until the testator’s younger sons attain their majority. But in 
their Lordships’ opinion that is not the. effect of the will. The 
period of distribution is the death of the testator. It would be 
impossible to hold that period is to be postponed by reason of the 
personal incapacity of some of the beneficiaries, 


The view of the High Court that S.111 applies to bequests 
of al) descriptions of property, there being no differénce in India 
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between real and personal property was not impugned in the 
argument before their Lordships. 


Their Lordships will humbly advise Her Majesty that the 
appeal ought to be dismissed. ‘The appellants will pay the costs 
of the appeal. f 


. 


IN THE PRIVY. COUNCIL.* 
Present :—Lord Watson, Lord Shand, Lord Daveys Sir Richard 


Couch. . 
Jogeswar Narain Deo ae “Appellant. 

v. l 
Ram Chand Dutt and others sie Respondents. 


“(On appeal from the High Court of Judicature at Fort William 
in Bengal.) 


Hindu Will—Construction of—Gift to mother and son—Joint tenancy~-Severance 
of joint tenancy by alienation. 


A Hindu made a will by which he bequeathed somo properties to his younger 
wife and her son in the following terms :— The remaining four annas share I give 
to you Srimati Rani Doorga Kumari and the son born of your womb, Jogeswar 
Narain Deo, for your maintenance.” His intention with regard to the interests 
which were to pass, under that gift, to the mother and son, was declared as 
follows:—‘ Upon my death you and your son and grandsons &c., in due order of 
succession, shall hold possession of the zemindariée, . . . . . Andl give to 
you the power of making alienation by sale or gift. 


Held :~“'That the mother and son took equal interests under the will each to an 
estate of inheritance to the extent of a two annas share in the zemindari and that 
“the mother was entitled to alienate her two annas share at her discretion without 
any regard to any body else. 
Vydyanada v. Nagammal, (I. L. R., 11 M. 258) overruled. 
The practice of importing technical rules of English conveyancing e. g. that of 
joint tenancy and survivorship into Indian Law deprecated. 


A conveyance or an agreement to convey his or her personal interest by one of 
two joint tenants operates as a severance of the joint tenancy under the English 
law. 


. The facts of the case will appear sufficiently from the judg- 
ment of their Lordships which was delivered by 


ad * 22nd February 1896, 


Jogeswar 
Narain Deo. 


v. 
Ram Chand- 
Dutt. 
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|. LORD WATSON :—The appeal depends upon the construction 
of certain provisions made by the will of the late Raja Moktnd Narain 
Deo, in favour of the Rani Doorga Kumari, his youngest wife, and , 
_ of their son Jogeéwar Naraiu Deo, the appellant ; at the time of his 
‘death in November 1870, the’ Raja was possessed of an impartible 
paternal raj called Ploolkoosma,. and also of a six annas share of 
the Zemindari of Silda, and which he had inherited from his 
maternal grandfather. i 


_ The will, which was executed by the deceased on the 156h 
March 1896,* appears to have been dictated by the apprehension 
that hfs youngest wife and her soa would be unable to live peace- 
ably with the ekler son, Jubraj. Soonder Narain Deo, and the other 
members of the family after his death, and by his desire to prevent 
disputes arising between them after that event. The testator 
thereby directed that his elder son, now Raja Soonder Narain Deo, 
should remain in possession’ of the whole 16 annas ‘of his paternal 
estate of Phoolkoosma, subject to these conditions, that Rani 
Doorga Kumari and the appellant should get for their maintenance 
villages yielding at.income of Rs. 300, and should also retain pos- 
session of certain buildings which had already been assigned to. 
them for their separate residence. Two of the six annas share of 
- gemindari Silda, were bequeathed by him to his ‘successor in the 

raj. No question as to those provisions of the will is raised in, this 


suit, . 


The remaining four anuas share of zemindari Silda was dis? 
posed of by the testator in the following terms:— . À 


v ©The remaining four aunas-share I give to you Srimati Rani 
“< Doorga Kumari and the sori born of your womb, Jogeswar Narain 
“ Deo, for your maintenance.” 


j r n e 
“ His intentions with regard to the respective interests which- 
were to pass, under that gift, to the mother ‘and son, were declared 


as follows :— 


“Upon my death you and your sons and grandsons &c., if 
due order of succession,. shall hold possession of the zemindari 
« &,, according to the above distribution of shares. And I give to 
“you the power of making alienation by.sale or gift.” X 


Arty 


| E Se 
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He was not “disputed ee par by that’ the ‘expression, 
“ee ue to the above distribution òf- shares” refers to the above 
“distribution of the six’ annas share between Raja Soonder Narain 
‘Deo, où the ‘one hand, and the appellant: and his mother on the 
other: ` It was also admitted’ that thé-words “ you” and “ yours” 


omnia in ‘those ‘Passages of the will lead quoted, are Gala 


At the death SE the testator. the appellant was a minor, and 
his mother, who was appointed manager of his property until he 
attained Majority, entered into possession of the four annas share 
of zemindari Silda which had been bequeathed to them. _Onthe : 
20th’ Janiary’ 1879, the Rani, in consideration of a sim of 
Rs. 25,000, paid to her by Ram Chund Dutt, and the other respon- 
dents in this appeal, executed in their favour a Mowrassi Mokurrari 
Pottah i in perpetuity of what is therein described as her own two 
annas share of .the four annas slfare of zemindari Silda bequeathed 
to herself and ‘the appellant. Upon_his attainin g majority, the 
appellant brought the . present suit, for the purpose of having it 
judicially declared that the pattah thus granted by his mother was 
null and ‘void in so far as it extended beyond her own lifetime. 
The only ground of action disclosed in his plaint was, that accord- 
ing to the true construction of the’ will, the Rani took a right to 
maintenance out of the four annas share in question, for the period . 
of her life, whilst the appellant took an estate of inheritance in the 
whole four annas share, pile only to the burden of his mother’s s 
right. >> ts ; 


The 6th-7th ‘ia Sth of the. issues framed. for the trial of the 
action are the only ones-having: any relation to-its merits. They 
are in’ these terms ;— 


- 6. What right. Roorga Kumari lias acquired under thie will of 


her late husband Raja Mokund Narain Deo, and whether in terms 
of the will the mokurrari pattah granted by her is Wholly, nyald] ? 


7. Whether the .Rani:has- aegaired absoluto right to two 
annas ‘ahari of Silda? Be ay 4 ute. Pear Od 


ae ae ee Ronee tan Be i 
8. ‘te ‘he def êndang be entitled to: ‘a , share only proportionate 
to the amount of the. Rani’s maintenance, then. what-.amount - “can 
properly be fixed for the maintenance of the Rami? 


3 
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The Subordinate Judge of Midnapore found that the Rani took 
no interest beyond a right of maintenance; and he accordingly 
decreed that. the pattah granted by her to the present respondent 
should stand good for her lifetime to the ext ent of three Gundahs 
and 2 Krants share, and that as regards the remaining portion of 
the said 2 annas share,the pattah be set aside. On appeal to the 
High Court, that decision was reversed by O’Kinealy and Amir’ 

“Ali J.J., who held that the appellant and ‘his mother took the same 
interest ufider thee will, each to the extent of a two annas share 
and on that ground din ied the suit with costs. » ; 


Their Lor dships hava had no difficulty in coming to the- con- 
clusion that thg judgment of the High Court ought to he affirmed. 
-It is no doubt true that the gift of the four annas share of Silda 
bears to be made to the Rani and the appellant, “for your main- 
tenance ;” but these words are quite capable of signifying that 
the gift was made for the purpose of enabling them to live in com- 
fort, and do not necessarily mean that it wag to bè limited toa 
bare right of maintenance. That no such limitation was intended 
by the testator appears from the language of the gift, which ‘clearly. 
shows that the interest given is an estate of inheritance, with 
express power to the donees of making alienation by sale or gift. 
- Then the gift to both is made, not in similar language merely, but 
under the very same words. If there had beena gift to the Rani 
alone, in these terms, there could hardly have been a doubt that it 
would have conferred upon her an estate of inheritance, with 
power of alienation; and their Lordships cannot understand why 
the same. terms, when equally applied to her and the appellant 
should ba held to confer upon her any less interest. 


In this argument for the appellant, Mr. Branson raised a new 
point, which is not indicated in the plaint, and was not submitted. 
to either of the Courts below.. He maintained upon the authority 
of Vydyanada v. Nagammal, (I: L. R., 11 M 258,) that, by the terms 
of the will, the Rani and the appelant became, in the sense of 
English law, joint-tenants of the four annas share of Silda, and 
not tenants-inscommon ; and that her alienation of her share before 
it was severed, and without the consent of the other joint-tenant, 
. was ineffectual. The circumstances of that case appears to be on 
all-fours with ae ciroumstances ae occur here? ; and, if well 


AM, 
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decided, it would be a precedent exactly in.pomt. There are two 
substantial reasons why it ought not to be followed as an authority. 
In the first place, it appears to their Lordships that the learned 
Judges of the High Court of Madras were not justified in importing 
into the construction of a Hindu willan extremely technical rule - 
of English conveyancing. The principle ef joint- tenancy appears 
to be unknown to Hindu law, except in the case of coparcenary 
between the members of*an undivided family.» In the second place, 
the learned Judges misapprehended the law of England, because, 
it is clear, according to that law, that a conveyance, or an agree- 
ment to convey his or her personal interest by one of thg joint- 
tenants, operates as a severance. 

Their Lordships will humbly advise Her Maia to affirm the 
judgment appealed from, and to dismiss the appeal. The appellant 
must pay the costs of the respondents who have appeared to 
oppose this appeal. 





IN THE PRIVY COUNCIL.* 


Present :—Lord Watson, Lord Hobhouse, Lord Davey, Sir 
Richard Couch. 


Bhaiya Ardawan Singh oes Appellant, 
v. 
Raja Udey Partab Singh an Respondent. 
On appeal from the Court of the Judicial Commissioner of Oudh, 
Lucknow. 


Talukdar—Confiscation—Estate granted for ‘maintenance—Nature of estate— 

Puttehs Authenticity of—Presumption in favour of—Quasi-judicial acts of arbitrators ee 
—Evidence, v. 
' A Taluk was confiscated during the mutiny but was subsequently restored in Patih. Sigt 
1859 to R. K. the eldest malo member of the family. The present plaintiff, the des- 

cendant of R.K. to whom the taluk originally belonged sued the respondent, a cadet 

of the family, for possession Of two villages belonging to the taluk or in the alterna- 

tive, that the respondent was bound to relieve him of the revenue payable to the 

Government in respect of the villages, on the ground that, they were granted for 

maintenance to the respondent’s father and were resumable after his death. It 

appeared that subsequent to the restoration of the estato in 1859, disputes arose 

between R. K. and the respondent's father with respect to these villages and that the 

matter was referred to certain arbitrators who passed an award to the “effect?” that \ 

the two villages, given as maintenance, be declared in favour of the plaintiff = 
(to contiuue) as heretofore.’ It appeared also that respondent’s father and hig 








* Sth Mareh 1896, . 
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ancestors had always on occasions of dispute rested their claims to the two yillages 
on two puttahs one of 1804 and’ the other of 1808, which purported to grant these 
villages rent free and no objection had ever-been taken to such allegation by 
plaintiff or his ancestors and that previous to the mutiny the revenue due to Govern- 
ment on the villages had always been paid by the Talukdar for the time being and 
that after the award the parties had acted up to its provisions.’ 


Held :—That the origina grant, though for maintenance was hereditary in the 
ondets’ family in. direct lineal male succession and that upon a true construction 
of the award the plaintiff, was bound to pay the Government revenue as had been 
previously dose by his ancestors, 


That in coming to a conclusion- as to the nature of the estate held by the 
respondent in ilf villages itis legitimate to refer to the quasi-judicial proceedings | 
before gRe arbitrators and also to evidence of possession antecedent to the award. 


There is a lega? presumption in favour of authenticity of puttahs, 


The facts of the case will appear sufficiently from the judg- 
ment of their Lordships which was delivered by 


LORD WATSON :—The parties to this appeal are lineal 
descendants, through males, of Raja Sheo Singh who, ab the 
beginning of this century, possessed the taluka of Bhinga; the 
respondent being the descendant of Sarabjit Singh his eldest, and 
the appellant of Umrao Singh, his second son. At the time of 
the Mutiny, the taluka was confiscated; but it was subsequently 
restored to the family, and was settled in 1856-57, and again in 
1858-59, upon Raja Kishen Dutt, the son of Sarabjit. Raja 
Kishen Dutt died in 1862, and was succeeded by the Respondent. 


` Jabraj Singh, father of the appellant, who was the son of 
Umrao Singh, died in 1881; and, in March 1887, the present suit 
was brought by the respondent, in which he claims proprietary 
possession of two villages within the taluka, Gutwa and Basthanwa, 
which are also known by the common name of Sochouli, and, in 
the alternative, that the Appellant is bound to relieve him’ of the 
revenue payable to Government ‘in respect Of these two villages. 
The only ground of action disclosed in the plaint is, that the title 
upon which Jabraj held possession of the villages was a grant for 
maintenance, resumable by the talukdar upon his decease. 


It is not disputed that, in point of fact, the villages in question 

' were successively possessed by Umrao and his son Jabraj, from a 
period long antecedent to the date of the Mutiny ; and that, during 
their possession, revenue duty was invariably paid by the Raja. 


e = 
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On the resettlement of the taluka after the Mutiny, various dis- 
putes arose between Raja Kishen Dutt, on the one hand, and 
Jabraj, on the other, with regard to the nature and extent of the 
interest which the latter had in the taluka. These disputes were 
submitted by Jabra] to a body of Oudh talukdars, with the late 
Maharaja Sir Maun Singh at their head,,known as the British 
Indian Association, who had undertaken the amicable decision of 
claims preferred by cadets of a family against their talukdar. 
Raja Kishen Dutt became a party to the submission; aiid the pro- 
ceedings which followed upon it are of material importance in con- 


sidering the merits of the present case. . 
e 


Jabraj insisted, before the arbiters, in a claim for no iste than 
32 villages, including the two now in suit, and a third which was 
alleged to have been granted to him by the Raja “as a reward, by 
reason of his accidentally killing a tiger.” The arbiters adjudicated 
upon his claim for these three villages, but declined to entertaia 
his claim for the remaining 29, kolding that it did not relate 
to any right by cadetship,. constituting an incumbrance upon 
the taluka belonging to the head of the family, but asserted an 
absolute proprietary title adverse to him, and therefore ought to be 
enforced by an action at law. They rejected the claim of Jabraj 
for the village said to have been granted to him by way of reward ; 
` and, in regard to the subjects now in controversy, they found 
“that the two villages Gutwa and Basthanwa, given as mainte- 
nance, be decreed in favour of plaintiff (to continue) as hereto- 
fore.” That deliverance was confirmed by. Maharaja Sir Maun 
Singh, on the 6th July 1869. 


The award was thereafter approved by the Financial Commis- 
sioner, and was filed in Couri upon the 16th July 1869, which was 
more than six months after the passing of the Oudh Estates Act 
No. I. of 1869 ; and if therefore did not come within the provisions 
of Section 33. of the Act, which, if the award, with the Commission- 
er’s approval, had been fled ten days earlier, would have made it 
“enforceable as if a court of competent jurisdiction had passed 
judgment according to the award and a decree had followed 
upon such judgment.” But the award was not on that account 
invalid. It did not constitute res judicuta, in the ploper sense of 
that term ; yot it was obligatory upon both parties to the submission 
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and upon those whose interests they represented. Raja Kishen 
Dutt at that time represented the Taluka, and had power to submit 
the dispute to the Association, so as to bind his successors ; and the 
award, if it gives the appellant a right to possess these two 
villages, is available to him in any question with the present Res- - 
pondent. ‘The real cgntroversy in this appeal turus upon the 
construction of the deliverance issued by the British Indian 

- Association. It conglusively determines “that the villages were 
“given as fhaintenance”’; and the parties mainly differ as to the 
true import of the expression “(tó continue) .as heretofore,” 
According to*the appellant’s argument, it signifies that he was to 
take sy succession the same right of possession which had been 
previously enjoyed by his father and grandfather. The Respondent 
maintains that it merely gave Jabraj a right of possession for 
his lifetime, determinable on his death by the talukdar for the 
time being. 

The appellant has in this suit produced two puttahs or deeds 
of grant, which were also produced by Jabraj in the submission as 
his title to the villages, dated respectively in 1804 and 1808, and 

_ bearing to be executed by the Raja Sheo Singh in favour of his son 
Umrao Singh." The first contains a grant of the village Gutwa and 
the second of the village Basthanwa, both grants being “ rent-free.” 


The District Judge of Fyzabad held that the award, though 
per se invalid, was binding upon the parties because they had 
accepted and acted upon it; but he came to the conclusion that, 
although the appellant was entitled to retain possession of the 
villages, the respondent was no longer bound to pay the govern- 
ment duty seeing that the award was silent upon that point. He 
accordingly dismissed the respondent’s suit in so far as it prayed 
for proprietary possession, and decreed that the appellant should 
pay to him annually the amount of revenue assessed upon the 
villages. On appeal, the Additional J udicial Commissioner of 
Oudh reversed that decision, and gave the respondent decree for 
proprietary possession, in terms of the first alternative of his plaint. 
He was of opinion that the interest of Jabraj Singh in these villages 
before the Mutiny was nothing more than a right of maintenance 
during his lifetime ; and that the award had merely the effect of 
keeping alive the sendon right of Jabraj, and conferred no interest 
whatever upon the appellant. ` 


. l ore e 
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The District Judge held that thet two puttahs of 1804 and 1808 
were receivable in evidence, as ancient documents coming from the 
proper custody. On the’ other hand, the Additional Judicial 
Commissioner found that these documents had not been proved 
either “by evidence or by presumption of law”. In that finding 
their Lordships cannot concur. Legal pgesumption appears to 
them to be in favour of the authenticity. of the puttahs, and, so far 
as the terms of the grant which they contain are expressed, they 
are entirely consistent with the facts of the case which tire aliunde 
admitted or proved. They expressly state that the grants to 
Umrao Singh were of the two villages in question, afd that under 
them the possession of ‘these villages was to be rent-free ; antl ib is 
either proved or admitted that since the date of *the grants, the 


villages were, successively possessed by Umrao and. the next male - 


descendant of his body, the revenue duty boing paid by ‘the 
talukdar. 


It is no doubt true that the grants made by these puttahs are, 
in some respects, as indefinite as the award of 1869. They do not 
state that the grant was confined to a right for maintenance ; and 
they do not specify whether such grants, if given for maintenance 
only, were to Umrao Singh personally, or were to be inherited by 
his descendants. ‘Uhey are conceived in general terms, which are 
quite capable of being construed in either of these ways, and - 
according to ‘the nature of the possession which was had under 
them with the assent of the talukdar. In the present case, their 
Lordships are of opinion that the state of possession which followed 
upon the grants, in the absence of any clear words of limitation, 
support: the contention of the appellant. 


In construing the final award of the British Indian Association, 
which determines that the right of maintenance then held by 
Jabraj Singh shall thénceforth continue as it had previously existed, 
| their Lordships are of opinion that it is legitimate to refer, not only 
to evidence of antecedent possession bearing upon that point which 
is indepencent of the procee ling in the submission, but to these 
quasi-judicial acts of- the ar biters. upon which their ultimate award. 

was based. All the evidence: derivable from either of these sources, 
leads, in their opinion, to the inference that the or ‘iginal grants to 


Umrao Singh, although intended for maintenance only, were ‘not 
` e 
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limited to him personally, but were in réality grants to him and 
his direct lineal descendants through males in the order of primo- 
geniture; and, consequently, that the villages will not revert to 
the talnkdar until that line of descendants has become extinct. 


The Respondent argued that it ought to be presumed as matter 
of fact that, on the feath of Umrao, the right which he had. 
oblained from Raja Sheo Singh ceased to be operative, and that 
his son Jabra] then feceived a new grant for his life-time from the 
talukdar. There is no evidence, oral or documentary, tending to 
suggest thatsuch a transaction ever took place. “The possession 
of the appellant's ptedecessors has been persistently ascribed, both 
in the pleadings in this suit, and in the submission proceedings, to 
the puttahs of 1804 and 1808, yet, neither the respondent, in this . 
. case, nor his predecessor, in the proceedings before the British 
Indian Association, ventured to meet that statemeut by the asser- 
tion that Jabraj’s right to possess the villages was derived from a 
grant of later date, made to him after the death of Umrao. The 
arbiters have recorded the fact that, before them, Beni Singh, the 
Rajah’s Agent, objected to the puttahs, when-produced as his title 
of possession by Jabraj, not that there was another and later grant 
to which his possession was attributable, but that the puttahs had 
probably been forged by him, as he had at one time the seal of the 
Raja under his control. The arbiters subsequently recorded their 
own opinion of Jabraj’s claim, holding that he was entitled to the 
two villages, Gutwa and Basthanwa “by right of primogeniture,” 
or in other words, because he was the eldest son of Umrao. That 
finding was obviously the basis of their final award, which was 
merely delayed-until they inquired how far the claims of Jabraj were, 
“adverse” to the Raja, when they decided that they were of that 
character, and beyond their jurisdiction, in so far as relating to the 
29 villages. 


In that state of the facts, their Lordships- have had libile difi- | 
culty in coming to the conclusion that Jabraj possessed the two 
villages in Succession to Umrao, and under the same grant. To, 
that extent, they concur in the result. arrived at by the District 
J udge. But they are unable to assent to his view that the terms 
of the award are insufficient to confer upon the appellant a right 


to possess the villages rent-free. The award expressly bears that 
e 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. 85 


the right of possession, whatever its quality might be, was to 
continue as before, which plainly imports that, so long as it may 
be held to exist, the extent and incidents of possession under it 
are to be precisely the same as they were before the mutiny. It 
is beyond dispute that one of the incidents of possession under the 
right before that time was, that the burden,of paying revenue for 
the two villages fell apon the talukdar. 


Their Lordships will for these reasous hpmbly advise Her 
Majesty to reverse the judgment appealed from, and to dismiss 
the respondent’s snit with costs in both the Courtshelow. The 
respondent must pay to the appellant his costs of this appeak., 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Subrahmania 
Aiyar C. I. E. 


‘Muthu Pillai and 2 others Appellants (Defendants 1, 2 and 4.)* 
v. 


Sivasankara Konan and 2 others Respondents (Defendants5 6 & 8). 


Land Acquisition Act X of 1870 Ss 14, 15, 32—Land Acquisition Act of 1894 Ss. 2, 
54- Appeal against award of compensation—Civil Procedure Code (Act XIV of 1882 
S. 57)—General clauses Act of 1868, Section 6. 


The passing of a new enactment does not take away the jurisdiction of a court 
to hear an appeal properly presented to it under tho repealed enactment, 
although under the new rules no appeal lies to such court. 

Appeal against the decree of the Subordinate Judge’s Court of 
Palghat in Land acquisition case No. 2 of 1603. 


The Head Assistant Collector of Palghat referred the present 
case in which the right to certain land was disputed between two 
conflicting claimants to the Subordinate Judge of South Malabar 
under S. 15 of the Land Acquisition Act X of 1870. The Sub- 
Judge passed a decree in favour of the 5th and 8th defendants on 
the 22nd December 1893. Some of the other defendants thereon 
preferred an appeal to the District Court of South Malabar. The 
appeal was presented on the 28th February 1894 at a time when 
an appeal lay to that court under S. 89 of Act X of 1870. On the 


# A. No. 70 of 1895. 28th February 1896. 





Muthu Pillai 


v 
Sivasankara 
Konan, 
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lst of March 1894, the new Act of 1894 came into force. Seetion 2 
of the new Act provides that “all proceedings commenced under 
the Act of 1870 shall, as far as may be, be deemed to have been 
commenced under the new Act.” The District Judge passed the 
following judgment and returned the memo of appeal. “ If the 
present suit or appeal has been commenced under the Act of 1814, 
the appeal would, under S. 54 of the Act, lie to the High Court, and 
not to the District Cpurts, S. 2 says that the present appeal and suit 
must be deemed to have been commenced under the present Act. 
l do not think that the words “so far as may he” in S. 2 save 
the jurisdiction of this court in regard to this appeal. : 

F must therefore, return this appeal memo, for presentation 
to the proper c@urt under S. 57 Civil Procedure Code.” 


The appellants then presented this appeal to the High Court. 


U, Krishnan for appellant. 

P. R. Sundara Aiyar for 1st and 3rd respondents, 

The Court made the following N 

Order :—At the time when the appeal was filed, the law allow- 
ed an appeal to the District Court and the appeal was properly 
presented. 

|" The appeal was a proceeding commenced under the repealed 

Act and could not, under the General Clauses Act be affected by 
the repeal of the Act. The proceeding must clearly be allowed tó 
go on, as if the law remained unaltered. The special section of the 
new act does not prevent the District Court hearing an appeal once 
properly presented. 

The order of the District Judge is therefore wrong. The 
appeal must he returned for presentation to the District Court. 
Costs to abide the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Davies, ` . 
Paguluri Naganna ... Appellant.* 
Nannapaneni Venkata Krish-] Respondents (Pltf. 2nd to 4th 
namma and 4 others Deft & 1st Dett’s. representative) 


#5, A, No, 155 of 1895. 3rd February 1896. 
e 
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Civil Procedure Code Act XIV of 1632 Ss. 540, 541, 561—Appeal against favourable 
decree—Appenl against finding inadmisible—Memo of objections inadmissible where 
appeal is inadmissible. 


No appeal lies at the instance of a party te a suit when the whole or any part 
of the decree appealed against does n-t go against the said party and is entirely in 
his favour. Where an appeal is inadmissible in law for the above mentioned 
reason, any memorandum of objecticns filed by the rgspondént is also nadi bio 
and cannot be heard and decided. 

Second Appeal against she decree ‘of the District Court of 
Krishna in Appeal Suit No. 14 of 1893 against the deeree of. the 
court of the District Munsif oÈ Bapatla i in Original pa No. 442 of 
1891. 


The suit was for confirming plaintiff’s title to the plain? land 
and for its possession with loss of profits. : 


The first defendant in tke suit had made over the land to the 
third defendant on a usufructuary mortgage. Afterwards the first 
defendant executed a registered mortgage hypothecating the said 
land to the second and fourth Jefendants. The first defendant after 
the abovementioned transaczions again by a registered sale deed 
conveyed the land to the plaintiff, ‘The plaintiff was obstructed by 
the mortgagee where he went to take possession of the land and 
filed this suit for possession. The suit was brought in the District 
Munsif’s Court at Bapatla. The first defendant admitted the 
plaintif’s claim, The 8rd DeZendant pleaded that his usufructuary 
mortgage has not been sat-sfied and the second and the fourth 
defendants pleaded that their mortgage was for consideration and 
was binding on the plaintiff. 


The District Munsif fouad that the mortgage of the second and 
the fourth defendants had no consideration and was a sham transac- 
tion, but he also found that the plaintiff's sale deed had no consi- 


Naganna 


v. 
Venkata 
Krishnamma. 


deration and in the result dit missed the Wani suit. He gaveno 


finding on the third defendent’s claim. 


The second and the fourth defendants thereupon appealed to 
the District court of Masulipatam and contended that their mort- 
gage had consideration and made the plaintiff third defendant and 
the representatives of the frst defendant (then deceased) respond- 
ents in the appeal. The p aintiff then preferred a memorandum 
of objections against the decree of the lower court dismissing his 
suit. No notice of his objections was served on the third defendant 
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who was a cor-respondent. The District Judge following the- deci- 
sions reported at Jamaitunnissa v. Lutfunnissa I.L. R., 7 A, 606 
' Anusuya Bat v. Sakharam, Pandurang I. L. R, 7 B, 464 
D. Narasamma v. D. Kanaya, I. L. R., 4 M, 134 dismissed 
the appeal preferred by the 2nd and the 4th defendants and 
allowed the memo of eobjections of the plaintiff. But as no 
finding had been given by the lower court on the third defendant’s 
 elaim and as no notice of the plaintiff’s inemo of objections had 

. been served on the third defendant the Judge ordered notice to be 
issued to him, and remanded the case to the Munsif’s court for a 
. finding, on the question; whether the third defendant’s mortgage 
had or had not been satisfied out of the usufruct of the property. 
The Munsif returned a finding that the mortgage had been satis- 
fied. The J udge accepted the finding and confirmed it and decreed 
the plaintiff’s suit. The third defendant then pr eferred this second, 
appeal to the High Court. 


C. R. Pattabhiram Aiyar for appellant. 
K. Naraina Rao for 1st respondent. 


The court delivered the following 


JUDGMENT :—The Judge allows that the appeal of 2nd and 
4th defendants should not have been admitted because it was in- 
admissible in law, and we agree in that view. There was nothing 
in the decree against which those defendants could appeal, for it 

| was entirely in their favour, dismissing as it did the plaintif suit 

with costs. The appeal then being inadmissible in law, as it did 

‘not lie, the Judge has no jurisdiction to hear it or to receive the 

memorandum of objections in connection with it. His whole pro- 

ceedings were accordingly null and void and they are set aside 

and the decree of the court of first instance restored. The Ist 

l respondent (plaintiff) must pay the appellant's s (third Sener) 
costs throughout. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Davies. 
Penujuri Naranappa and another Appellants* (2nd and 3rd Defts), 


a, be v 
Peddupalli Sama Charlu Respondent (Plaintiff). 
#5, A, No, 12 of 1895 - With February 1896, 
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‘Transfer of Property Act (Act IV of 1882 Ss. 2 CI. C, 99—Sale in execution of money 
decree obtained previous to 1882—Validity of sale. 


A mortgagee obtained a money-decree jin November 18-1 on a simple bond 
against his mortgagor. He got the mortgaged property attached in March 1882 
and in April 1882 he obtained orders for sale and with the previous sanction of the 
court purchased the property himeslf in 1884 subject to his mortgage. The Transfer 
of Property Act came into force on the 1st of July 1882... . 

Held:---That the sile of, the mortgaged property was valid and that 8. 99 of 
the Transfer of Property Act had no application to the-sale in question. 

x hi e 


“A legal relation ” within the meaning of Cl. C. B. 2 of the Transfer of Property 
Act had been constituted, before the uct came into force, by the proceedings in 
execution of the decree of 1881, so as to take the case out*of the operation of the act. 


Dinendra Nath v. Chundra Kishore, I. L. K., 12 0, 436 referred to.and followed, 
e 


Second Appeal againsi the decree of the District Court of 
Bellary in Appeal Suit No. 104 of 1893 presented: against the 
decree of the Court of the District Munsiff of Penukonda in Original 


Suit No, 648 of 1892. 


M. O. Parthasaradhi Aiyangar and T. A, Narasimha Chariar 
for appellant. 
V, C. Seshachariar for V. Bashyam Aiyangar for respondents. 


Suit to cancel an order setting aside an attachment by the 
plaintiff of certain properties of the 1st defendant. 


The 2nd defendant in the suit had obtained a money decree 
against 1st defendant in Original Suit 456 of 1881 and in execution 
got certain lands of the Ist defendant attached and obtained orders 
for sale in March and April 1882. These very lands were under 
mortgage to him under a mortgage deed of the 6th October 1875. 
Tn execution of his decree of 1881 the 2nd defendant actually sold 
the properties in 1884 and with the previous sanction of the court 
purchased them himself. ‘The plaintiff who was also a holder of a 
money decree against the Ist defendant attached these properties 
and the attachment was raised in November 1892 at the instance 
of the 2nd defendant and his alienees. The plaintiff sued to cancel 
this order and sought for a declaration that the properties still 
belonged to the 1st defendant and were capable of being attached 
under his decree. He vontended that the sale brought about by 


the 2nd defendant under his decree was invalid under S. 99 of the 
e 


Naranappa 
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“Transfer of Property Act. The suit was brought in the District 
Munsiff’s court at Penukonda and the District Munsiff held that 
the sale of 1884 was valid and dismissed the plaintifi’s suit. ‘The 
plaintiff then appealed to the District Court at Bellary and the 
District Judge reversed the decree of the Munsiff and decreed the 
plaintiffs suit. The 2nd defendant and his alienees then preferred 
this second appeal against the decree of the District Judge. 


The Court deliyéred the following 


JUDGMENT :—Sufficient attention has not béen paid to the 
dates in this case. Before the first of July 1882 when the Transfer 
of Property Act came into force the appellants had obtained their 
decree dated 28th November 1881 ; they had got the property 
attached ‘on the 9th March 1882 and in the month of April had 
obtained orders for sale. 


This being so, we are of opinion that a legal relation was con- ` 
stituted between the appellants and their judgment-debtor before 
the act came into force and that out of this relation arose a right 
to have the order for sale carried out. They are entitled to sell 
under the order, whereas if 8. 99 of the Transfer of Property Act 
is applicable, they ceased to be so entitled when the act came into 
force, We are therefore of opinion that the plaintiff is not entitled 
to rely on S. 99 and we are supported in this view by the decision 
in Dinendra Nath v. Chandra Kishore, I. L. R. XII C. 486. 


The decree of the District Judge must be reversed and that of 
the District Munsif restored with costs in this and in the Lower 
Appellate Court. 


me bd 
İN THE HİGH COURT OF JUDICATURE AT MADRAS: 
Present i—Mr. Justice Subrahmania’ Aiyar C. 1. E. 
Narayanasaimy Pillay a ..., Appellant. 


Vs 


Kuppusami- ` ua die .. Respondent, 








# A.A. O, No. 75 of 1896 80th Maroh 1896, 
° 
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; ; é (We 
'. Succession Certificate, Act Act VII! of 1889) 5, 7 el. £ Joint Certiticate— “Rival a 


complaints. A 


Ordinarily, tader „the succession certificate act, no certificate ought to be granted 
to rival claimants: jointly. 


* N.claiming to be the adopted son of S (deceased) applied for a*certificate to 


collect, a debt due to S,to the exclusion of K who clajmed to be the adopted son of. 


N (also | deceased) undivided brother: of S. It appeared that the question .of the 
validity of the adoption of K was inlitigation in another suit. 


Held roThat under these circumstances the grant, ofea joint ceftificate in the 
names of K-and N was not improper. $ 


Petition under S. 6 of the Indian Succession Certificate Act 
VII of 1889. The petitioner Narayanasami Pillai applied® for a 
certificate to collect a debt of Rs. 119-13-6 due*to his deceased 
adoptive father Sattaya Pillai. The counter-petitioner Kuppusami 
Pillai- claimed to be the adopted son of Nagalinga Pillai (also 
deceased) undivided brother of Sattaya Pillai. The petitioner dis- 
puted -the adoption of the counter-petitioner and this matter was 
the subject of another suit brought to set aside a previous adjudi- 
cation made in favour of Kuppusami. Under these circumstances 
the District J udge ordered a joint-certificate to issue in the names 
of both Narayanasami and er Narayanasami thereon 

appealed to the High Court. 


Appeal against the order of the Distr ict Court of Tanjore in 
C. M. P. No. 299 of 1895. 


P. R. Sundara Aryar for appellant. 
V. Krishnaswami Aiyar for réspondent. 


‘The court delivered the following 


JUDGMENT :—The first contention on behalf of the dale 
lant was that the debt mentioned in the appellant’s application for 
the certificate was the property of the appellant’s father Sattaya 
Pillai. But, as Sattaya Pillai, the appellant and the respondent 
were members of an undivided family, the presumption is that the 
„debt was one due to the jomt'' family and. there is nothing on the 
record to rebut this pr sie ae . 


The next coatention was that the judge should not have direct- 
ed the grant of the certificate in the joint names of the appellant 
and the respondent. No doubt the cases in Shitab Deiv. Debi 


a 


Küppaańi. 


3 T ip 
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l Prasad I. L. R, 16 A, 21 and Lonachand v. Uttamachand L L. R., 


Somasundara 
Mndaliar 
Y. 
Vythilinga 
Mudaliar. 


15 B, 684 shew that ordinarily certificates should not be granted 
to rival claimants jointly.. Bab in the present case it is clear 


that the real object of the application for certificate was to raise 


questions as to the validity of the adoption of the respondent, a 
matter which was the Subject of litigation for many years (Naraya- 
nasami v. Kuppusami (1.L.R., 11 M, 48) and which, the appellant’s 

vakil states, is now tlso the subject of a suit brought to set aside 
the adjudication “made in favour of the respondent. In these 


circumstances, I do not think it proper to interfere with the order 
of the, District Judge. 


I reject thes appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present ;—Sir Arthur J. H. Collins Kt., Chief Justice and 
Mr. Justice Benson. 
T, Somasundara Mndaliar Ge. ... Petitioner.* 
: v. 
Vythilinga Mudaliar, minor represented 
by the Collector of ‘Tanjore and agent Reaves TN, 
to ihe Court of Wards and the Collector P 
of Tanjore. 
Religious endowments Act Act XX of 1868 Ss 4, 5, and 20—Order under S. 5 of Act XX 
of 1868—No appeal from such order—Civil Procedure Code (Act XIV of 1882) S. 622, ~ 


` . No appeal lieg from an order passed under S.5 of the Religious Endowments 
Act .20 of 1863.. Sultan Akeni Saheb v. Shaik Bava Malimiyar I. L. R., 4 M 295 
dissented from Minakshi Naidu v. Subramanya Sastri 1. L, R., 11 M, 26 referred 
to and followed. i 


Where a person claims to succeed to the office of trustee in an institution on the 
ground that the office is hereditary and he is opposed ky the defendant there is a 
dispute respecting ““ the right of succession to” the office within the meaning of S. 6 of 
Act 20 of 1863, and the conrt has jurisdiction to pass a summary order thereon, pros 
vided it is admitted or proved that the institution in respect of which the office 
claimed is one falling under S. 4 of.the samo Act. 4 


Petition under S. 622 of the Civil Procedure Code praying 


_the High Court to revise the order of the District Court of Tanjore 


passed on O. M. P. No. 639 of 1895. 
“0. R. P. No. 34 of 1896. 9th March-1896. 


| 
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V., Bashyam <Aiyangar, V. Krishnaswami Aiyar and V. C. 
Desikachariar for petitioner. 


S. lt, Ramasubbaiyar for respondents, 
Petition presented under 8. 5 of Act XX of 1863. 


The Collector of Tanjore and Agent of the Court of Wards 
acting as guardian of the minor sons of one Bava Chokkappa 
Mudaliyar deceased applied under S. 5 of the Religions Endow- 
ments Act to be appointed a trustee on behalf gf the minors of the 
Sri Tyagarajaswami Temple, Tiruvaloor. It was alleged in the peti- 
tion that the office was a hereditary one and thaé Chokkappa 
Mudali held it as hereditary trustee, till the “date of his death in 
1894 and that the minors were the proper heirseof the deceased 
and that the petitioner as representing their person and estate was 


entitled to be appointed trustee of the temple on their-behalf. The 
counter petitioner who was another trustee of the temple opposed 
the petition and contended that the office was not hereditary. The 
District Judge of Tanjore passed-an order appointing the petitioner 
as trustee of the Temple on behalf of the eldest son of the deceased 
Chokkappa Mudaly. The counter petitioner then filed a petition 
in the High Court under S. 622 of Code of Civil Procedure. 


The court delivered the following 


JUDGMENT :—Mr, Ramasubbaiyar for the counter-peti- 
tioners in this court raises the preliminary objection that an order | 
under S. 5 Act XX of 1863 is appealable and that an application 
for revision under S. 622 of the Civil Procedure Code is therefore 
inadmissible. He relies on the case reported in Sultan Akeni Sahib 
v. Shaik Bava Malimiyar I. L. R., 4M, 295; bub we are of opinion 
that this case is, in effect, overruled by the decision of the Privy 
Council reported in Minakshi Naidu vi Subramania Sastri I. L. R., 
11 M, 26 (5. C. 14 Indian app., 60). That decision was, no deii 
given with reference to an order made under S. 10 of Act 20 of 
1863 ; but we think that the principle on which that decision was 
based, is also applicable to an order like the present, made under 
S. 5 of Act 22 of 1863. 


Weare therefore of opinion that no appeal lies. 


We have now to consider whether we should interfere under 
8. 622, Civil Procedure Code. 


Eo a ; gaT 
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The petitioner inthis court coutends that the District Judge 


had no jurisdiction to pass an ordér under S. 5, Act 20 of 1863 on 


the ground that no dispute, respecting the right of succession 
to the trusteeship had arisen,- and that the office was not hereditary 
and that there could, therefore, be no. right of successsion, The 
record does not show clgarly what is the constitution of the trust, 
but the counter-petitioner,.in his petition to the lower court clainied 
“the office as hereditary trustee and his daim was opposed.by the 
petitioner. ° We think that this constituted a dispute respecting 
the right uf succession to the office aud it is admitted that the 
: institution i is bne falling under S. 4 of the Act. The District Judge 
therefore; had jurisdiction to make the appointment... It has dlso 


been suggested that, as two trustees still remain, there is not such ` 
` a vacancy as is contemplated by S. 5. We, however, are of opinion ° 


that as there were three trustees for many years prior to the death 


of the counter-petitioner’s father in 1894, a vacancy such as is... 
~ contemplated by the section arcse when that death opeurred. SG 


Siy 


It is also argued that the Judge acted with material i irregu- ™ 


larity in not having held an enquiry as to whether the office was ` 


of an hereditary character or not. 


Looking at the fact that thé counter-petitioner’s father and 
grandfather before him held -the office of trustee, and that the | 
Judge’s proceeding was of a summary character, intended merely ~-: 
_ to provide for the vacan¢y pending the decision by regular suit of ” 
the right of ‘succession, we are unable to hold that the enquiry- 
was defective or that our interference uuder S. 623 Civil Proce- 


- dure Code is necessary. © + IRR 


- The petition fails and is dismissed with costs. 


. 
kad . 


PARTS V & V1] THE MADRAS LAW JOURNAL REPORTS, PEN 3 


(UNITED STATES CIRCUIT COURT. WESTERN-DISTRICT 
| OF ARKANSAS, DECEMBER 16, 1895.) - 


- Davis v. United States: 
Prosecution for murder—Defense of insanity—Burden of proof, . 2 D è 
avias 


1. Ona prosecution for murder, where the defens@is insanity, and the fact of Unito a States 
the killing with a deadly weapon is clearly established, defendant is entitled to an 
acquittal of the specific crime oltarged if, upon all the evidgnce, there is reasonable 
doubt whether he was capable in law of committing orime, , . : 


2. The presumption of law that every one is sane merely authorizes the jury 
to assume at the outset that the accused is criminally responsible fof his acts, 


Asst. Atty. Gen. Dickinson, for the United States. 
* e 
Mr. Justice Haran delivered the Opinion of the Court. - 


‘Dennis Davis was indicted fòr the crime of having, on the 
18th day of September, 1894, at the Creek Nation, in the Indian 
Territory, within the Western district of ‘Arkansas, feloniously, 
wilfully, and of his malice aforethought killed and murdered one Sol 


Blackwell. 


He was found guilty of the charge in the indictment. A 

.. Indtion fora new trial having been overruled, and the Court, 
“having adjudged that the accused was guilty of the crime of 
murder, as charged, he was sentenced to suffer the penalty of 


death by hanging. 


“At the trial below, the government introduced evidence which, 
if alone considered, made it the duty of the jury to return a verdict 
of guilty of the crime charged. , 


But there was evidence tending to show that at the time of 
the killing the accused, by reason of unsoundness or weakness of 
mind, was not criminalty responsible for his acts. In addition to 
the evidence ofa practicing physician of many years’ standing, 
and who, for the time, was physician at the jail in which the 
. accused was confined previous to) his trial, “ other witnesses,” the 
bill of exceptions states, “testified that they had been. intimately ` 
acquainted with the defendant for a number of years, lived near 
him and had been frequently with him, knew his mental condition, - 
and thab he was weak-minded, and regarded by his neighbors and 


| 
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people as being what they called ‘half- crazy. Other witnesses 
who had known the defendant for 10 or 20° years, witnesses who 
had worked with him and had been thrown in constant contact 
with him said he had always been called half-crazy, weak- 
minded ; and, in the opinion of the witnesses, defendant was not of 
sound mind,” . 


The issue, therefore, was as to the responsibility of the accused 
on the killing alleged and clearly proved. 


In its elaborate charge the court instructed the jury as to the 
rules hy which they“ were to be guided in determining whether the 
accused took’ ‘the life of the deceased feloniously, wilfully and with 
malice aforethought. “Where, ” the Court said, “8 man has been 
shot to death, whore the facts, as claimed by the government here, 
show alying in wait, show previous preparation, show the selection 
of a deadly weapon, and show concealment to get an opportunity to 
do the act,—where that state of case exists, if there is a mental 
condition of the kind that renders a man accountable, why, there is 
crime, and that crime is murder.” 


Referring to the evidence adduced io show that the accused 
was incompetent in law to commit crime, the Court observed : 
“Now, whena man ‘premeditates a wicked design that produces 
death, and executes that design, if he is a sane being,— if he is 
what the law calls a sane man, not that he may be partially insane, 
not that he may be eccentric, and not that he may be unable to 
control his will power if he is in a passion or rage because of some 
real or imaginary grievance he may have received,—I say, if you 
find him in that condition, and you find these other things attend- 
ing the act, you would necessarily find the existence of the uttri- 
butes of the crime of murder known as ‘ willfullness ’ and ‘ malice 
` aforethought.’” But the court said, the faw “presumes every 
man is sane, and the burden of showing itis not true is upon 
the party who asserts it. The responsibility of overturning that 
presumption, that the law recognizes as one that is universal, is 
with the party who sets it up as a defense. The government is 
not required to show-it. The law presumes that we are all 
sane; therefore the government does not have to furnish any 


evidence to show that this defendant is sane. It comes in here 
re . 


. P ê 
h 
t 
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with the fact established in legal contemplation until it is over- 
thrown. The government: takes and keeps that attitude until 
the evidence brought in the case overthrows this presumption of 
sanity. Now, let us see whet t the nature of this defense is. Tho 
defendant interposes the plea of insanity, and he says by this plea | 
that he did the killing, but the act is no3-one for which he can be 
held responsible; i in other words, that the act was and is excusable 
in the law, because he* was. insane at the time of its commission. 
Now, I say.to you in: this connection, and it is a facte admitted in 
argument by the counsel, that under the avidence there is nothing 
that justifies the act of the killing; nor was jj such*an act that the 
law upholds it or mitigates it, or reduces it to a grade lower than 
murder. If it was committed by the defend@t while he was 


actually insane, it is excusable”. 


Again: “Now, I will undertake or endeavor to tell you, and . 
I bespeak your most earnest attention, especially upon this proposi- 
‘tion of ‘insanity’. The term ‘insanity,’ as used in this defense, 
means such a perverted and deranged ccndition of the mental and 
moral faculties as to render a person izcapable of distinguishing - 
betwen right and wrong, or unconscious at the time of the nature 
of the act he is committing ; or where, though conscious of the 
nature of the act, and able to distinguish between right and wrong, 
and know that the act is wrong, yet his will—by which I mean the 
governing power of his mind—has been, ctherwise than voluntar ily, 
so completely destroyed that his actions are not subject to it, but 
are beyond his control. Such- insanity, if proved to your 
reasonable satisfaction to have existed atthe time of the commis- 
sion of the act—that is the test—at the. time of its commission, is 
in the law an excuse for it, however brutal or atrocious it may 
have been. For a person to be excused from criminal responsibility, 
it is not necessary that he be a raving maniac, but ordinarily it 
requires something more than mere ecoentricity of a ngbural 
character. Such insanity does not excuse.’ 
. l 
Later iu the charge d e Court recurred to the defense of 
insanity, and said: - “ Now,j as I have already told you, the law 
presumes every person who has reached the years of discretion to 
be of sane mind, and this presumption continues until the contrary 
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is shown. So that when, as in ‘this case; insanity is interposed as 
a defense, the fact of thé existence of such insanity at the time of 
the commission of the offense charged must be established by the 
evidence to the reasonable ‘satisfaction of a jury, and the burden 
of proof of the insanity rests with the defendant. Although you 
may believe and find from the evidence that the defendant did 
commit the act charged against him, yet, if you further find that 
at the time he did sọ he was in such an énsane condition of mind, 
that he did not and could not understand and comprehend the 
nature of the act, or that, thus knowing and understanding it, he 
< was so far déprived.of his will, not by his own passion, conceived 
for thé purpose of spurring him on to commit the violence, not by 
his own passign of mind engendered by some real or fancied 
grievance, but that he was so far deprived of his will by disease 
or other cause over which he had no control as to render him 
“unable to control his actions,—-then such killing. was not a mali- 

cious killing, and you will acquit him of the crime charged against 
him.” 


In concluding its charge the Court thus summarized the 
principles by which the jury were to be guided in their 
deliberations : 


“Now, gentlemen, the propositions are few in this case. 
First, inquire whether there was a killing; then whether the act of 
killing was done by the defendant; and what was his condition of 
mind under the law at that time, as I have given if to you. See 

-what his mental condition was at that time under the law as [ have 
given it to you, and if he is to be held responsible for his actions. 
If so, you are then to take a step further, and see whether these 

‘attributes of the crime of murder existed as I have defined them 
to you; that is that the killing was done willfglly, and with malice 
afdrethought. 


“Gentlemen, I have given you the law in the case, and you 
are to. take it as the law, and by this law and the testimony you are 
to make up your verdict. You are to be satisfied beyond a 
‘reasonable doubt of the-- guilt of this defendant before you 
convict., When you start into a trial of a case, as I have already 
` told you, you ee in with the presumption of sanity, - Then 


r 
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comes in the responsibility resting upon ‘the defendant to show 
his condition ; to.show his irresponsibility under the law. He is re- 
quired to show that—to your reasonable satisfaction, I say, to your - 
reasonable ‘satisfaction—that it is a state’ of case where he is 
excusable for the act.” , -> 


; ; i 4 

These extracts from the charge of the Court present this 
important question : Ifit appears that the deceased was killed by 
the accused under circumstances which—nothing else*appearing— 
made a case of murder, can the jury properly return a verdict of 
guilty of the offense charged, if, upon the 3vhole ‘evidence, from 
whatever side it comes, they have a reasonable doubt whether, at 
the time of killing, the accused was mentally compefent to distin guish: 
between right.and wrong, or to understand the nature of the act 


he was committing ? If this question be answered in the negative, 


the judgment must be revised ; for the court below instructed the 
jury that the defense of sanity could not avail the accused unless 
it appeared affirmatively to the reaso.able satisfaction of the jury 
that he was not criminally responsible for his acts. The fact of kill- 
ing being clearly proved, the legal presumption, based upon the com- 
mon experience of mankind that every man is sane, was sufficient, 
the Court in effect said, to authorize a verdict of guilty, although 
the jury might entertain a reasonable doubt upon the evidence 
whether the accused, by reason of his mental condition, was 
criminally responsible for the killing. in question. In other words, 
if the evidence was in equilibrio as to the accused being sane,— 
that is, capable of comprehending the nature and effect of his acts,— 
he was to be treated just as he would be if there were no-defense 
of insanity, or if there were an entire absence of proof that he was 
insane. 


This exposition eof criminal law is not without support by 


-adjudications in England and in this country. In Reg. v. Stokes, 


3 Car. & K. 185, 188,—a case of. murder—Baron Rolfe said: “Tf 
the prisoner seeks to excuse himself upon the plea of insanity, it is for 
him to make it clear that he; was insane at the time of committing 
the offense charged. The onus-résts on him, and the jury must 
be satisfied that he actually: was insane. If the matter is left in 
doubt, it will be their duty to-convict him ; for every man must be - 
presumed to be responsible for his acts until thescontrary is clearly 
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shown.” The same Judge, in Reg. v. Layton 4 Cox, Cr. Cas.-149, 
155, which was also a case of- murder and the defense insanity, 
after observing that in cases of that description it was a cardinal 
rule ‘that, the burden of proving innocence rested on the party 
accused,” said that the question forthe jury was “not whether 
the person was of seund mind, but whether he had made out to 
their satisfaction that he was not of sound mind.” | 


But the most deliberate and careful statement of the doctrine 
in the English courts is to be found in MIN aghten’s Case, 10 
Clark & F. 199, 203, 210, decided in 1843. The accused having ~ 
“ beensfound not giilty, on the ground of insanity, his trial became 
the’ subject of discussion in the House of Lords, and much was said 
about insane delusions and partial insanity as giving or not giving 
immunity for acts which, being committed by sane persons, were 
punishable criminally. The Judges were summoned to give their - 
‘opinion on that question, although there was no case pending 
_ before the house. 67 Hans. Deb (3d Series)714-743. Among the 
l questions propounded to the Judges were these: “ What are the i 
proper questions to'be submitted to the jury when a person alleged 
to be afflicted with insane delusions respecting one or wore l 
particular subjects or persons is charged with the commission of a. 
crime (murder, for example), and insanity is set up as a defense ? 
In what terms-ought the question to be left to the jury as to the 
‘person’s state of mind at the time when the act was committed ?” 
Mr. Justice Maule delivered a separate opinion, in which he 
‘expressed great difficulty in answering the questions put to the 
Judges, because they did not appear to arise out of, and were nots. 
propounded with reference to a particular case, or for a particular’ 


d 


“< purpose, which might explain or limit the generality of these 
terms, and also because he had heard no argument, at the bar 
_or elsewhere, on the subject referred toein the questions. He 
expressed fear that any answers made would embarrass the 
-administration of justice in criminal cases. He nevertheless said: 
‘that, “to render a person irresponsible for crime on account of 
- unsoundness of mind, the unscundness should, according to law as 
it has long been understood: and held, be such as rendered him 
incapable of knowing right from wrong ;” and that the Judge, in 
-the particular case on trial, should employ such terms in his 
instructions as jn his discretion, would be proper to assist the 
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jury in coming to a'right-conplusion’ as to the guilt of the accused. ` 
Lord Chief Justice ‘Tindal, speaking for himself and. the other 
Judges, said, in response: td. the questions propounded, that the 
jurors ought to be told in all. cases. where insanity is set up as a 
defense that “every man is presumed to be sane, and to possess 
a sufficient degree of reason to be responsible for his crimes, until 
` the contrary be proved to their satisfaction ;'and that to éstablish 
a defense on the ground ‘of insanity it must be clearly proved that , 
at the time ofthe committing. of the. actthe ‘party avcused was ` 
laboring under such a defect of reason, from disease of the mind, 
as not to know the.nature and-quality of the acb he was doing ; or, 
if:he ae “know it, that- he did not know he was doing what was 
wrong.” 

In Com. v. Rogers, (18844) 7 Mete. (Mass.) 500, 504, 506, it 
was said by Chief Justice Shaw, in his charge to the jury, that : 
“The ordinary presumption is that a person is of sound. mind 
until” the contrary. appears; and in order -to shield one from 
criminal responsibility the presumption must be rebutted by proof 
of the. contrary satisfactory to the jury. Such proof may arise 
either out of the evidence offered by the prosecutor to establish the 
case against the accused or from distinct evidence offered on 
his part. .In either case ib must be sufficient to establish the 
fact of insanity ; otherwise, the presumption will stand.” The jury, 
- after being in consultation for several hours’ came into court, and 
asked whether they mist be satisfied beyond a doubt of the insanity 
of the prisoner to entitle him to an acquittal. The court responded 
- that, if the preponderance of the evidence was in favor of the 

insanity of the prisoner, the jury would be authorized to find him 
insane. A verdict “was returned of not guilty, by reason of 
‘insanity. In Com. v. York, (1845) 9 Mete. (Mass.) 93, 116, the 
-charge was murder and the defense, provocation or mutual combat, 
making the offense at most only manslaughter. The Court held 
that the guilt of malicious - ‘homicide. was established beyond 
reasonable doubt, by proof beyond reasonable doubt of the fact of 
voluntary killing, without. excuse or justification apparent upon 
. the evidence introduced’in behalf of the prosecution ; that in such 
case the proof must perponderate in favor of the fact of sudden 
and mutual combat in order to justify a finding i in favor of the 
prisoner in respect to the fact, it not being Enfficient to raise a 
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doubt, even though it be a reasonable doubt, of the fact of-extenua- | 
tion. In that case Mr. Justice Wilde dissented in an able opinion, . 
holding that “the burden of proof in every criminal case is on the.. 
commonweath to prove all the material allegations in the indictment ; 
and if, on the whole evidence, the jury have a reasonable doubt 
whether the defendant js guilty of the crime charged, they are . 
bound torcquit him. Page 134. In Com: v.Eddy; (1856), 7 Gray,’ 
584, in which the crime charged- was mifrder, and the defense , 
insanity, Mr? Justice gi is speaking for himself:and Justices 
Bigelow and Merrick, said :. “The burden is on-the-common- . 
wealth to prove all that is necessary. to constitute the crime of 
murder?” And as that crime:can be committed only. by a reasonable 
being,—a person “of sane mind,—the burden is on the common- 
wealth to prove that the defendant was.of sane mind when he 
committed the act of killing. But it is a presumption of law that: 
all men are of sane mind, and that presumption of law sustains 
the burden of proof, unless it is rebutted-and ‘overcome by satisfac- 
tory evidence to the contrary. In order to overcome the presump- 
tion of law and shield the defendant from legal responsibility, the 
burden is on him to prove, to: the satisfaction of the jury, bya. 
preponderance of the whole evidence in the case, that at the time 
of committing tle homicide he. was not of sane mind.” 


It would seem that later cases in Massachusetts do not go to 

. the extent indicated by the above cases. In. Com. v. Heath, 11 . 
. Gray, 308, which was tried before Justices Dewey, Metcalf, and. 
Thomas, the charge was murder and one question. was whether 
the defendants were of sufficient intelligence to be responsible for 
a homicide. Upon this point, and: as to the burden of proof, the 
Court said © “The law presumes men and women of the age of 
the prisoners to be sane, to be responsible agents. Where, there- 
fore, a homicide is proved to have been comrfitted in such way 
and under such circumstances as, when done by a person of sane 
mind, would constitute murder, the presumption of law, as of com- 
mon sense and general experience, supplies that link. It presumes 
men tobe sane till the contrary is shown. The presumption of 
law stands until it is met and overcome by the evidence in the 
case. “This evidence may. come, of course, as well from the wit- 


nesses for the government as the - -witnesses for the defense ; and 
e 
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when the evidence is all in, the jury must be satisfled, in order to 
convict the prisoner, not: only of the doing of the acts which con- 
stitute murder but that they proceeded from a responsible agent, 
one capable of committing the offense. This is the rule to be 
applied to a case where the defense is idiocy, an original defect, 
and want of’ capacity. _Whether the rula is modified where the 
defense relied upon is insanity, disease of the mind, or delusion 
itis not necessary now to inquire.” In respect to that case we 
observe that upon principle the rule as to th8 burden of proof in 
criminal cases cannot be materially different where ithe defense is 
insanicy, disease of the mind, or delusion, from the rule obtaining 
when the défense is an original defect and want of capacitf. In 
Com. v. Pomeroy, 117 Mass. 143 (reported in Whart. Hom. [2d' 
Ed.] Append.), which was tried in 1875 before Mr. Justice Gray 
(then Chief Justice of the Supreme Judicial Court-of Massachusetts) 
and Mr. Justice Morton, after ‘wards’ Chief Justice‘of the same court, 
it was contended by the “prosecution that the question of sanity 
raised: by the defendant was to be determined by the preponderance 
- of proof; that the commonwealth was not bound to prove the 
sanity of the accused beyond a'reasonable doubt. But the court 
said ; “The burden is upon the government to prove everything ` 
essential beyond reasonable doubt; and that burden so far as the 
matter-of sanity is concerned, is ordinarily satisfactorily sustained 
by the presumption that every person of sufficient age is of sound 
mind, and understands the nature of his acts. But when the 
circumstances are all in on the one side and on the other, on the 
one side going to show a want of-adequate capacity, on the other 
side going to show usual intelligence, —when the whole is in, the 
burden rests where it was in the beginning, upon the government, 
to prove the case beyond a reasonable doubt.” 


is Aida Spenter (1846) 21 N. J. Law, 196, 202, 212, which 
was a case of murder, tried before Chief Justice Hornblower, it 
was said that “ when the evidence of sanity on the one side and of 
insanity on the other leaves the scale-in equal balance, or so nearly 
poised that.the j Jury have a reasonable doubt of his sanity, then a 
man is to be considered sane, and responsible for what he does ;”. 
and that the “proof of insanity at the time of committing the act 
ought to be as clear and satisfactory, i in order to acquit him on the 

. 9 


s 
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ground of insanity, as the proof of committing the act ought to be 
in order to find a sane man guilty.’ Again, in the. same: case :- 
“If, in your opinion, it is clearly proved that the prisoner at the 
bar, at the time of the homicide, was unconscious that what he did 
was wrong, and that he ought not to do it, you must acquit him on 
the ground of insanity, but if, in your opinion, this is not clearly 
` established beyond a reasonable doubt, then you must find him 
guilty of the act, and proceed to investigate the nature of the 
| homicide.” “There dre other cases to the same general effect, some 
of them holding that the presumption of sanity will prevail, and 
that the jury may properly convict, unless the defense ‘of insanity 
ig established beyond a reasonable doubt ; others, that it is the duty 
of the jury to” convict unless it appears by a preponderance of 
evidence that.the accused was insane when the killing occurred. 


We are unable to assent to'the doctrine that in a prosecution 
for murder, the defense being insanity, and the fact of the killing 
with a deadly weapon being clearly established, it is the duty of 
the jury to convict where the evidence is equally balanced on the 
issue as to the sanity of the accused, at the time of the killing. 
On the contrary, he is entitled to an acquittal of the specific crime 
charged if, upon all the evidence, there is reasonable doubt whether 
he was capable in law of committing crime, 


No one we assume, would wish either the courts-or’ juries, 
when trying a case of murder, to disregard the human principle, 
existing at common law and recognized in all the cases tending to 
support the charge of the court below, that, “to make a complete 
crime cognizable by human laws there must be both a will and an 
act; ” and “ as a vicious will without a vicious act is no civil crime, 
so, on the other hand, an unwarrantable act without a vicious will 
is no crime at all. So that, to constitute a Crime against human 
laws, there must be, first, a vicious will; and, secondly, an 
unlawful act, consequent upon such vicious will.” 4 Bl, Comm. 
91, All this is implied in the accepted definition of murder, for it 
is of the very essence of that heinous crime that it be committed -by 
a person of “sound memery and discretion, ” and with “ malice 
aforethought,” either express or implied. 4 BI. Comm. 195; 3 — 
Inst. 47; 2 Chit. Cr. Law, 476. Such was the view of the court 
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below, which took care in its charge to say that the crime of 
murder could only be committed by a sane being, although it 
instructed the jury thata reasonable doubt as to the sanity of 
the accused would not alone protect him against a verdict of 
guilty. 

One who takes human life cannot be said to be actuated 
by malice aforethough}, or to have deliberately intended to take 
life, or to have “a wicked, depraved, and malignante heart,” or a 
heart “regardless of society. duty and fatally bent on mischief,” 
unless at the time he had sufficient mind to cemprehend the 
criminality or the right and wrong of such an act. Altheygh the 
killing of one human being by another human being with a deadly 
weapon is presumed to be malicious until the contrary appears, 
yet, ‘‘in order to constitute a crime, a person must have intel- 
ligence and capacity enough to have a criminal intent and purpose; 
and if his reason and mental powers are either so deficient that he 
has no will, no conscience, or controlling mental power’ or if, 
through the overwhelming violence of mental disease, his intel- 
lectual power is for the time obliterated, he is not a responsible 
moral agent, and is not punishable for criminal acts.” Com. v. 
Rogers. 7 Metc. (Mass.) 501. Neither in the adjudged cases nor 
in the elementary treatises upon criminal law is there to be found 
any dissent from these general propositions. All admit that the 
crime of murder necessarily involves the possession by the accused 
of such mental capacity as will render him criminally responsible 
for his acts. 


Upon whom, then, must rest the burden of proving that the 
accused, whose life itis sought to take under the forms of law, 
belongs to a class capable of committing crime ? On principle, it 
must rest upon those who affirm that he has committed the crime 
for which he is indicted. That burden is not fully discharged, 
nor-is there any legal right to take the life of the accused, until 
guilt is made to appear from all the evidence in the case. The 
plea of not guilty is unlike a special plea ina civil action, which, 
admitting the case averred, seeks to-establish substantive grounds 
of defense by a preponderance of evidence, It is notin confession 
and avoidance, for it isa plea that controverts the existence of 
every fact essential Lo constitute the crime charged, Upon that 
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plea the accused may stand, shielded by the presumption of his 


innocence, until. it appears that he is guilty ; and his guilt cannot, 


in the very nature of things, be regarded as proved, if. the jury 
entertain a reasonable doubt from all the evidence whether he was 
legally capable of committing crime. l 


This- view is not at*all inconsistent with the. presumption which 
the law, justified by the general experienge of mankind, as well as 
by: considerations of public safety, indulges in favor of sanity. If 
that presumption were not indulged, the government would always 
be under the necessity of adducing affirmative evidence of the sanity 


of an g¢cused. - Buta requirement of that character.would seriously 


delay and embagrass the enforcement of the laws’ against crime, 
and in most cases be unnecessary. Consequently, the law presumes 
‘that every one charged with crime is sane, and thus supplies in 
the first instance the required proof of capacity to commit. crime. 
It authorizes ‘the jury to assume at the outset that the accused is 
criminally responsible for his acts, But that is not.a- conclusive 
presumption, which the law, upon grounds of public policy, forbids 
to be overthrown or impaired by opposing proof. It is a disputable, 
- or, as it is often designated, a rebuttable, presumption, resulting 
from tke connection ordinarily existing . between certain facts such 
connection not. being “so intimate nor so nearly universal as.to 
render it expedient that it should be. absolutely and imperatively 
presumed to exist in every case, all evidence to the contary being | 
-rejected ; but yet it is so general and so nearly, universal that the 
law itself, without the aid of a jury, infers the one fact from the 
proved existence of the other, in the absence of all opposing 
evidence.” I Greenl, Ev. § 38. It is therefore a presumption 
that is liable to be overcomes or-to be so far impaired, in a 
part ticular case that ib cannot be safely or properly made the basis 
of action in that case, especially if the inquiry involves human life. 
Tn a certain sense it may be true that, where the defense is insanity, 
and where the case made by the prosecution “discloses nothing 
- whatever in excuse or extenuation’ for the crime charged, the ac- 
cused is bound to produce some evidence that will impair or weaken 
the force of the legal presumption in favor of sanity. But: to 
hold that such. presumption must absolutely control the jury until 
it is overthrown or impaired by evidence sufficient to establish 
the fact of insanity beyond all reasonable doubt, or to the 
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reasonable satisfaction of the jury, is in effect to require. him to 
establish his innocence’ by proving that he is not, , guilty of the 
crime charged. ` 

In cònsidering the distinction between the presumption of 
innocence and -reasonable doubt, this Court, in Cofin v. U. S., 
158 U. S.. 432, 459, 460, upon full consideration, said: “ The 
presumption of innocence is a conclusion drawn by the law in favor 
of the citizen, by virtue whereof, when broyght toérial. upon a 
criminal charge, he must be acquitted, unless he is proven to be 
guilty. In other words, this presumption is an instrament of proof 
created by the law in favor of one accused, whereby his inagcence 
is established until sufficient evidence is introduged to overcome 
the proof which the law has created. bis presumption on the one 
hand, supplemented by any other evidence he may adduce, and the 
evidence against him on the other, constitute the elements from 
which the legal conclusion of his guilt.or innocence is to be drawn.” 
Reasonable doubt, it was also said, was “the result of the proof, 
not the proof itself ; whereas the presumption of innocence is one 
of the instruments of proof, going to bring about the proof, from 
which reasonable doubt arises. Thus one is a cause, the other an 
effect. To say that the one is the equivalent of the other is, there- 
fore, to say that legal evidence can be excluded from the jury, aad 
that such exclusion may be cured by instructing them correctly in 
regard to the method by which they are required to reach their 
conclusion upon the proof actually before them. 


Strictly ‘speaking, the burden of proof, as "those words are 
| understood i in criminal law, is never upon the accused to establish 
his innocence, or to disprove the facts necessary to establish the 
crime for which he isindicted. It ison the prosecution from the 
beginning to the end of the trial, and applies to every element 
necessary to constitute the crime. Giving to the prosecution, 
where the defense is insanity, the benefit in the way of proof of 
the presumption in favor of sanity, the vital question, from the time 
a plea of not guilty is entered until the return of the verdict, is 
whether, upon all the evidence, by whatever side adduced, guilt is 

established beyond-reasonable doubt. ° If,the whole evidence, i in- 
cluding-that supplied by the presumption of sanity, ‘does not exclude 
beyond reasonable doubt the ee of insanity, of which some 


~d 
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proof is adduced, the accused is entitled to an acquittal of the 
specific offense charged: His guilt cannot be said to have been 
proved beyond a reasonable doubt—his will and his acts cannot be 
held to have joined in perpetrating’ the murder. charged—if the 
jury, upon all the evidence, have.a reasonable doubt whether‘he 
“was legally capable of committing crime, or (which is the same thing) 
whether he willfully, deliberately, unlawfully, and of malice afore- 
thought took the life.of the deceased. “As the crime. of murder 
involves sufficient éapacity to distinguish between right and wrong, 
the legal interpretation of every verdict of “ Guilty as charged” is 
that the. jury believe from all the evidence beyond a’ reasonable 
doub that the accused was guilty, and was- therefore responsible 
criminally for his acts. How, then, upon principle, or consistently 
with humanity, can a verdict of guilty be properly returned, if the 
jury entertain a reasonable doubt as to the existence of a fact 
which is essential to guilt, namely, the capacity in law of the 
accused to commit that crime ? 


The views we have expressed are supported by many adjudica- 
tions that are entitled to high respect. If such were not the fact we 
might have felt obliged to accept the general doctrine announced 

“in some of the above cases, for itis desirable that there be uniformity 
of rule in the administration of the criininal law in governments. 
whose constitutions equally recognize the fundamental principles 
that are deemed essential for the protection of life and liberty. 


In People v. McCann, 16 N. Y. 58,—a case’ of murder,—the 
jury were instructed that if any reasonable doubt existed as to the 
proof of the deed itself, the prisoner should be acquitted; “ but 
as sanity is the natural state, fhere is no presumption of insanity, 
and the defense must be proved beyond a reasonable doubt.” This 
instruction was held to be erroneous by theeunanimous judgment 
‘of the Court of Appeals of New York, of which, at the time, Judges 
Denio, Johnson, Comstock, and Seldon were members, The Judges 
who delivered opinions concurred in the view that, while there was 
` no presumption of insanity, and while the law presumes a sufficient 
understanding and will to do the act, the fact of the killing by the 
-accused being established by proof, the burden was upor the 
“prosecution to show from all the evidence ‘the existence of the 
T equisites or elements constituting the crime, one of which was the 
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sanity of the prisoner. In that case Mr. Justice Brown said: 
“Tf there be a doubt about the act of killing, all will concede that 
the prisoner is entitled to the benefit of it;.and if there be any 
. doubt about the will, the faculty of the prisoner to discern between 
right and wrong, why should he be deprived of the benefit of it 
when both the act and the will are necassary to make out the 
crime?” And; “If he is entitled to the benefit of the doubt in 
regard to the malicious intent, shall he not be-entitled to the same 
benefit upon the question of his sanity, his understanding ? For, if 
he was without reason and understanding at the time, the act was 
not his, and he is no more responsible for it than he would be for 

the act of another man.” Pages 67, 68. So in Brother rn v. 

People, 75 N. Y. 159, 162, Chief Justice Church, speaking for the 
Court after observing that crimes can only be còmmitted by human 
beings in a condition to be responsible for their acts, and that the 
burden of overthrowing the presumption of sanity and of showing 
insanity is upon the person who alleges it, says: “If evidence is 
given tending to show insanity, then the general question is 
presented to the Court and jury whether the crime, if committed, 
was committed by a person responsible for his acts; and upon this 
question the presumption of sanity and the evidence are all’ to be 
considered, and the ‘prosecutor holds the affirmative; and, if a 
reasonable doubt exists as to whether the prisoner is sane or not, 
he is entitled to the benefit of the doubt, and to an acquittal.” To 
the same effect are O. Connell v. People 87 N. Y. 377, 880, and 
Walker v. People, 88 N. Y-81, 88. 


- In Chase v. People, 40 Ill. 352, 358, reaffirming the rule 
announced in the previous case of Hope v. People, 31 Ill. 885, 892 
the Court, speaking by Chief Juste Breese, said: “ Sanity is an 
ingredient i in crime as essential as the overt act, and, if sanity is 
wanting, there can be no crime; and, if the jury entertain a reason- 
able doubt on the question of insanity, the prisoner is entitled to 
the benefit of the doubt. We wish to be understood as saying, as in 
that case, that the burden of proof i is on the prosecution to prove 
guilt beyond a reasonable doubt, whatever the defense may be. If 
insanity is relied on, and evidence given tending to establish that 
unfortunate condition of mind, and a reasonable, well-founded 


doubt ‘is thereby raised of the insanity of the accused, every- 
. 
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principle of justice and humanity demands that the accused shall i 
have the benefit of the doubt.” 


The same principle is recognized in New Hampshire. Bellows, . 
J., speaking for the Court, after observing that a plea of not 
guilty in a criminal cayse puts in issue all. the allegations of the 
indictment, said: “A system of rules, therefore, by which the 
‘burden is shifted upan the accused of showing any of the substantial 
allegations fre untrue, or, in other words, to prove a negative, is 
purely artificial and formal and utterly at war. with the humane 
principle which, in fgvorem vite, requires the guilt of the prisoner 
to be e&tablished beyond doubt.” Again, in the same case, after 
saying that, to gustify a conviction, all the elements of the crime 
charged must be shown to exist, and to a moral cretainty, including 
the fact of a sound memory, an unlawful killing, and malice he 
proceeded: ““ As to the first, the natural presumption of insanity 
is prima. fucie proof of a sound memory; and. that must stand 
unless there is other evidence tending to prove the contrary ; and 
then whether it come from the one side or the other, in weighing 
it the defendant is entitled to the benefit of all reasonable doubt, 


just the same as upon the point of an unlawfal killing or ‘malice. ., 


Indeed, the want of sound memory repels the proof of malice;it the 
same way as proof that the killing was accidental, in self-defense, 
or in heat of blood ; and there can be no solid distinction founded 
upon the fact that the law presumes the existence of a sound 
memory. So the law infers malice from the killing when that is 
shown, and nothing else ; but in both cases the inference is one of 
fact, and it is for the jury to say whether, on all the evidence. 
before them, the malice or the sanity is proved or not. Indeed, 
we regard these inferences of fact as not designed to interfere in 
any way with the obligation of the prosecutor to remove all 
reasonable doubt of guilt, but are applied as the suggestions of 
experience, and with a view to the convenience and expedition of 
trials, leaving the evidence, when adduced, to be weighed without ~- 
regard to the fact whether it comes from the one side or the other.” 
“The criminal intent must, be proved as much as the overt act, and 
without a sound mind such intent could not exist ; and the burden 
of proof must always remain with the prosecutor to prove both 
the act and criminal intent.” State v. Bartlett, 43 N. H. 224, 
231. 
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So in People v. Garbutt, 17 Mich. 8, 22, the Court, speaking 
by Chief Justice Cooley, after observing that tho prosecution may 
rest upon the presumption of sanity until that presumption is 
overthrown by the defendant’s evidence, said: “ Nevertheless, it 
is a part of the case for the governmert. The fact which it 
supports must necesssarily be established before any conviction can 
be had. And when the jury come to consider the whole case upon 
the evidence delivered to*them they must do so upon the basis that 

-on each and every portion of it they are to be feasonably satisfied 
before they are ut liberty to find the defendant guilty.” 


In Ounningham v. State, 56 Miss. 2697 the question, was 
carefully examiged, and the rule was stated by (halmers, J., to 
be that, whenever the condition of the prisoner’s mind is put in 
issue by such facts proved on either side as create a reasonable 
doubt of his insanity, it devolves upon the State to remove it, and 
to establish the sanity of the prisoner to the satisfaction of the 
jury beyond all reasonable doubt arising out of all the evidence in 
the case. 


In Dove v. State, 3 Heisk, 348, 371, Chief Justice Nicholson, 
delivering the unanimous Opinion of the Supreme Court of 
Tennessee, thus stated its view of the question : “ When the proof 
of insanity makes an equipoise, the presumption of sanity is neutra- 
lized ; it is overturned, 14 ceases to weigh, and the jury are in reason- 
abledoubt. How, then, can a presumption, which has been neutra- 
lized by countervailing proof, be resorted to to turn the scale? The 
absurdity to which this doctrine leads wiil be more obvious by 
supposing that the jury should return a special verdict. It would 
be as follows: ‘We find the defendant guilty of the killing 
charged, but the proof leaves out mind in doubt whether he 
was of such soundness of memory and discretion to have done the 
killing willfully, deliberately, maliciously, and premeditatedly.’ 
Upon such a verdict no Judge could pronounce the judgment of 
death upon tho defendant.” So in Pluke v. State, 121 Ind, 485. 
Judge Elliott, speaking for the Supreme Court of Indiana, said ; 
“If the evidence is of such a character as to create a reasonable 
doubt whether the accused was of unsôund mind at the time the 

‘crime was committed, he is entitled to a verdict of acquittal. 
Polk v. State, 19 Ind. 170; Bradley v. State, 31 Ind. 492; 
. > 


j 
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McDougal v. State, 88 Ind, 24.” To the same efféct are many other 
American cases cited in argument. The principle is accurately 
stated by Mr. Justice Cow, of the Supreme Court of the District of 
Columbia, as follows: “ The crime, then involves the elements, 
viz.: The killing, malice, and a reasonable mind in the murderer. 

But after all the evidance is in, if the j jury, while bearing in mind 
both these presumptions that I, have mentioned—i, . that the 
defendant, is innocent until he is proved guilty, aa ‘that he is 


‘and was sane, unless evidence to the contrary appears—and 


considering the whole evidence in the case, still entertain what is 
called g reasonable doubt, on any ground (either as to the killing 
or thé responsible condition of mind) whether he is guilty of the 
crime of murder’as it has been explained and defined, then the rule is 
that the defendant is entitled to the benefit of that doubt and to an 
acquittal.” Guiteau’s Case 10 Fed. 161, 163. 


Ib seems to us that undue stress is placed in some of the cases 
upon the fact that in prosecutions for murder the defense of insanity 
is frequently resorted to, and is sustained by the evidence of in- 
genious experts whose theories are difficult to be met and overcome. 
Thus, it is said, crime of the most atrocious character often go 
unpunished, and the public safety is thereby endangered. But the 
possibility of such results must always attend any system devised 
to ascertain and punish crime, and ought not to induce the Courts 
to depart from principles fundamental in criminal law, and the 
recognition and enforcemet of which are.demanded by every con- 
sideration of humanity and justice. No man should be deprived of 
his life under the forms of law unless the jurors are able, upon 
their consciences, to say that the evidence before them, by 
whomsoever adduced, is sufficjent to show beyond a reasonable 
doubt the existence of every fact necessary to constitute the crime 
charged. : : . i 

For the reasons datea, and without alluding to other mee 
in respect to which error is assigned, the judgment is reversed, 
and the sanse remanded, with directions to grant a new trial, and 
for further proceedings consistent with this Opinion. 





PARTS V ski] THE MADRAS LAW JOURNAL REPORTS. 113 


IN THE PRIVY COUNCIL.* 
(On appeal from the High Court of Judicature at Madras) 


Present :—Lord Watson, a Hobhouse, Lord, Davy and 


Sir Richard Couch: 
E. O. Muthusami Mudaliar and el Kel 


eo 
Muthukumarasami Madaliar ~ ae Respondent. 
Hindu Law—Inheritance—Randhu—Maternal uncle of half blood— Father’ paternal 


3 — 
aunts son: 7 


Under the Hindu law of inheritance a maternal nole, though of half-blood 
being an atma bonthw is entitled to succeed in preference to the son of the father’s 
paternal aunt who is only a piiru bandhu. The enumeration of atma bandhus in 
Mitakshara is not exhaustive, being only a classification by sample. e 


The facts of the case appear sufficiently fronP their Lor deni 
J udgment which was delivered by 


LORD HOBHOUSE :—'The question in this appeal is one of 
pure law relating to the inheritance of a Hindu gentleman who 
died in the year 1879. No.facts are in dispute. He had no issue 
except a daughter who died without issue in 1882; his widow who 
became his heir died in 1888; at that time when his inheritanco 
opened he had no colateral relative of the same gotra with him- 
self ; both parties claim as Bhandhus or cognates ; ‘the plaintiffs are 
the deceased’s first cousins once removed, being sons of his 
father’s sister; the defendant claims under a half brother of the 
deceased’s mother. 


The text of the Mitakshara which governs the question raised 
on these facts (hap. II, S. 6) is as translated by Colebrooke as 
follows :—‘ On failure of gotrajas, the bandhus are heirs. Bandhus 
are of three kinds: related to the person himself, (atma bandhu), 
to his father (pitru bandhu), or ta his mother matru bandhu) as 
is declared by the following text:—The sons of his own father’s 
sister, the sons of hiseown mother’s sister, and the sons of his own 
maternal uncle must be considered his atma bandhus; the sons of 
his father’s paternal aunt, the sons of his father’s maternal aunt, 
‘and the sons of his father’s maternal uncle must be reckoned as 
his pitru badhus. The sons of his mother’s paternal aunt, sons 
of his mother’s maternal aunt and: the sons of his mother’s maternal 
uncle must be reckoned as his matru bandhus. 


| # 9th May 1396, c 


Muthusami. 


Muthu- 
Kumarasami. 


j 


The Commentator then says- in the next verse:—Here by 
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|: reason of near affinity the’ bandhus of the deceased himself (his 


atma bandhus, are his successors in the first instance; on flue 


.of them his father’s bundhus (pitru bandhus) or if there > none hiis 


mother’s bandhus (matru bandhus). 


The plaintiffs being, the sons of the paternal aunt of the deceas-- 
ed’s fathér are expressly mentioned as falling within the second kind 
of bandhus who cannot succeed until after*failure of the first kind. 
‘They are thérefore reduced to contend that the quoted text contains 
an exhaustive list of bhandw successors and that as the deceased’s 
maternal unclb is ngt mentioned in it, he cannot succeed. Both 
the Cetrts below have decided against that contention. 


Their Lordships do not think it necessary to discuss the fanci- 
ful suggestion made in the Courts below, and refuted there’ with 
much care and learning, to the effect that the quoted text is ad- 
dressed to religious ceremonies’ of purification rather than to posi- 
tive rules of successions. To whatever extent rules of succession 
may have been founded on religious observances or may now be 
explained by them, it is clear that fixed rules of law for successions. 
have been established for ages and equally clear that the Mitak. . 
shara professes to express such rules in the quoted text. Taking 
it to mean what it says, the question is whether its omission to 
mention a maternal uncle signifies that he is excluded from the 
first class of bandhus or whether the writer-is not rather classify- 
ing by sample without attempting to specify every member of 
each class, 

Their Lordships are of opinion that even if the quoted text 
stood alone the only admissible construction would be the latter 
one: for no rational ground gan be assigned for excluding. the | 
maternal uncle of the deceased while his more remotely allied are 
admitted to succeed. But in fact the text <loes not stand alone 
aud whatever difficulty might at one time have been felt in apply- 
ing it, has now been removed by judicial decision. 


. In the case of Girdhast Lall Roy v. The Bengal Rosse mment, 
12 M.I. A. 448 the person claiming to be heir was the maternal uncle 
of the deceased’s father. . The High Court of Calcutta decided 
against his claim on the ground that he was omitted from the 
quoted text. On appeal this Board referred to a passage in the 

e 
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Mitakshara, which is not translated by Colebrooke, but which was 
translated and used for the purpose of that suit. In that passage 
which deals with the property of a trader dying abroad, his ma- 
ternal uncle is included among bandhus capable of succeeding, 
though the order of succession is not there stated. 

The Board also referred to a passage of the Viramitrodoya as 


a work of high authority at Benares and properly receivable to. 


explain things left doubtful by the Mitakshara. That passage 
states that maternal uncles are to be comprehénded in the quoted 
text; noting how objectionable it would be to exclude them while 
admitting their sons. This Board held thata grdud uncle fell 
within the same reasoning, and upheld the plaintiffs’ title. “e 

Tt is true that in that case the dispute was bet%veen the person 
claiming as heir and the crown claiming asin default of heirs. But 
tle grounds of the judgment apply equally to questions between 


nearer and more remote bandhus. ‘The decision is precisely in. 


point and as it entirely commands the assent of their Lordships, 
they examine this question no further. 

The only other question raised is whether a mother’s brother 
by the half-blood stands on the same footing as an uterine brother, 
This point also is decided in the Courts below against the plaintiffs 
on grounds in which their Lordships entirely concur. A half- 
brother may be postponed to an uterine brother; but there does 
not appear to be any authority and certainly there is no reason for 
holding that he should be postponed to more remote kinsmen. In 
fact the-point was not pressed by the appellant’s counsel at this 
bar. i < 

The result is-that their Lordships will humbly advise Her 
Majesty to.dismiss this appeal and the appellants must pay the 
costs. ` 


IN THE HIGHICGURT ÓF JUDICATURE AT MADRAS. 
Fresent :—Mr. Justice Shephard and Mr. Justice Subrahmania 
Aiyar. 
Chinna Rumanuja Aiyangar 
3 others 


R Appellants* (Defts 2 to 5). 


= v. e 
Anantha Padmanabha Pillaiyan Respondents (Plaintiffs 1 to 3 
and 4 others and 1st Deft, and another.) 


# A, No. 179 of 1804 24th February 1896, 


Chinna Rama- 
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Joint-lessor—Agreement among them that ole shall receive the rents—Notice of the 


nuja aiy angar. agreement to the lessee—Payment by lessee to another after notice of agreement ~No 
Ka paq. diseharge of debt. 


“ manatha 
Pillaiyan. 


A payment made by a debtor to sone of two joint-creditors between whom it has 
e been agreed that the other only shall receive the same, cannot, when made with 
notice of the agreement and in defiance of it, be treated as a valid payment in dis- 
charge of the debt. (Phillips v. Clagett, 11, M and W. 84 referred to. ` b 
Appeal. against the decree of the Subordinate Judge’s Court 
of Tinnevelly in Original Suit No, 40 of 1892. f 
The pħintiffseand' 1st defendant formed members of an 
undivided Hindu family and the 1st plaintiff was the head and 
managing mehhber of the family. They leased certain lands of the 
family on kattukoothayai to the defendants 2 to 18 who formed 
members of an dricultural association. 


At the time of the lease the plaintiffs and 1st defendant. eutered 
into an agreement by which it was agreed as amongst them that 
the Ist plaintiff was alone to be the head and manager of the 
family and was to receive the rents und profits of. the lands of the 
family and give rents for the same, he 2nd defendant liad - 


` attested this deed of agreement and was aware of its contents. 


Plaintiffs now brought the suit. to recover the vulue of the first 
instalment of rent payable in kind to the extent of about Rs. 9,000. 
Among other pleas the defendants contended that they had paid 
the rent to the Ist defendant. The Sub-Judge decreed the plaintiff's 
suit partially, found that about Rs. 2,000 had been paid by defen- 
dants 2 to 18 to the lst defendant and disallowed the plaintiff's 
suit with respect to that sum. The defendants preferred an appeal l 
with respect to the portion of the rent allowed against them and- 
the deféndants preferred a memorandum of objections against that . 
portion of the decree which disallowed a portion of the rent due 
as having been paid to lst defendant. Their Lordships dismissed 
the defendant’s appeal and delivered the following judgment on 
the plaintiff’s memo of objections. 
P. R. Sundara Aiyar for appellants. 
V. Krishnaswami Aiyar and R. Sivarama Atyar for respondents. 
. JUDGMENT ;—It is admitted by the 2nd defendant that a 
month after the arrangement made between his lessors, he became - 
aware of it and that in February 1892 the defendant had express 
notice of the samearrangement. The Sub-Judge also in effect finds 
A S es 


è wo, É ; 
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that the defendant was aware of it from the outset. But he observes, 
there is no evidence to show that this defendant or his co-lessees 
assented to the arrangement and agreêd to pay the rent to the plain- , 
tiff only and accordingly he holds that payments made to the Ist 
defendant are valid notwithstanding the arrangement. The Sub- ° 
Judge is in our opinion mistaken in supposing that the assent of the 
lessees was necessary and that otherwise they were at libérty to’ 
disregard the arrangement. A payment made by aj lebtor to one of 
two joint-creditors between whom it has been Agreed that the other 
only shall receive the sum, cannot when made witM notice of the 
agreement and in defiance of it, be treated as a valid payihent in 
discharge of the debt. (See Phillips v. Clagett, 11e M and W, 8 4). 
Such a payment may properly be described as made in fraud of . ee 
the person who was entitled. to receive the money. ‘The lessees 
other than the 2nd defendant were his partners and must be held 
to be bound by the-notice which he had. The plaintiffs have in their 
memo of sid bees claimed Rs. 4,590. They are entitled to the 
sum of Rs. 2,965 notwithstanding that on taking accounts between 
them and the Ist defendant, the latter may prove to be entitled to 
some part of it. Hach party will pay and receive proportionate 
the costs 

The memorandum of objections is therefore allowed. 





IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


Present: :— Sir Arthur J. H. Colins Kt. Chief Tustios 
and Mr, Justice Davies. ` 


The Collector. of Malabar on behalf of) l MA 
the Secretary of State for India in Ha ea (Defendant.)* 


Council. 


Viriathana Pathuvity Chern Nair) espondnts (Plaintiffs. 


. Revenue Recovery Act (Madras Act II of 1864) S. 3—J Jenmabhogam is Revenue— The Collector 
Jenmabogam is recoverable under the Act—Coercive process. of Malabar. 

Jenmabhogam is land Revenue and as such is recoverable by coercive process Cheran’ Nair, 
under the Revenue Becovery Act (Madras Act II of 1864. ) 


Second appeal against the decree of the District Court of ` 
N. Malabar in Appeal ‘Suit No, 293' of 1894 confirming the decree 
of the District Murisif of Vayitri in Original Suit No. 119 of 1898. : 


#8. A. No. 16 of 1895 6th February 1896. 
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The snit was (1) for æ declaration that the sale of’ certain: 
vessels belonging to the plaintiffs is illegal on the ground that" 
“they were sold for arrears of J gnmabhogam, under attachment made, 
*as if to recover a portion of revenue left unpaid and (2) for damages. 
‘The suit was bronght in the District Munsif’s Court of Vayitri 
which decreed for theeplaintiffs. The ‘Secretary of State (the 
defendant) thereupon preferred an appeal to the District Court of N. 
Malabar and the’ District Judge in confirming ihe decree of the - 
Munsif, passed the following judgment, . ey. Shas ees 


to 
. 


1. - Defgndant appeals. 
o .& Second plaintiff's Puttah B shows as due by 2nd plaintiff to 


Government Rupees 53-5-4 as “ Government Assessment ‘Sirkar Nigudi”. 
Rupees 7-0-2 as Jenmabhogam payable to Government, Rupees 6-10-8 


as cesses and Rupees 67-0-2 as the “total Government demand.” 


“ The attachment list E shows that property was attached for 
Rupees 7-0-2 and the receipts © and D show that 60 rupees were paid’ 
on account of Assessment and Local Fund. 


a There is therefore no doubt that the Rupees 7-0-2: mentioned in 
E. ig the Rupees 7-0-2 mentioned in the Puttah as due for Jenmabhogam. 


3. The question is whether Jenmabhogam can be collected under 
the coercive procegs allowed by Act II of 1864. What may be collected’ 
by attachment’and sale under that act is “ Revenue.” no 


-4. The total sum payable by 2nd plaintiff to Government is 
made up of three heads under the Puttah, the first head is “ Govern» 
ment Assessment Sirkar Nigudi,” the second head is Jenmabhogam.: The 
fact that Government Assessment and Jenmabhogam are entered ‘in two 
distinct coloumns of Pattah shows that Jenmabhogam is distinct from 
Government Assessment, the third head is ““lesses,” which are Public 
Reyenue for the purposes of Act IJ of 1864 (S. 1.) 


5. It is of course not disputed that Government can charge _ 
whatever sum they think fit as land revenue for assessment without 
interference by the Civil Courts under 9. 58, but the question in the 
present suit is whether Government have in fact charged Jenmabhogam’ 
as land revenue or assessment and the Puttah clearly shows that Gov- . 
ernment treat Jenmabhogam as something distinct from Government 
Assessment. 


6. Government in Malabar is entitled to receive such sùm as it 
may see fit to impose as public revenue from all lands whether belong- 
ing to Government. or not ; when the Jenmi of lands js vested in Govern- 
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ment, Government clainis from ‘the occupier a further payment called 
Jenmabhogam in acknowledgement of the Jenmi title of Government 
and in lien of the rent, which the occupier would otherwise pay to the 
Jonmi, . . - 
-If Gorana thought fit iy-adding this amount to the assess- 
ment to levy a consolidated assessment from the occupier, the Civil 
Courts could not interfere under S. 58, but’ as long as Government 
distinctly treats Jenmabhogam as one thing and Assessment as another 
thing, it seems to me that the officers of Governniept are nat entitled to 
collect Jenmabhogam under Act II of 1864 as if it were assessment. 
7. On this view the decision in XV Madras 217 sWows that S. 59 
. of Act II of 1864 does not apply as the sale was nota proceeding pander 
Act IL of 1864. 


5 ° 
8. This appeal is dismissed with costs. 


` The defendant then preferred this second appeal to the High 
Court. 


The Government Pleader (E. B. Péwell) for appellant. 
C. Krishnan for respondent. , 

_ JUDGMENT :—The Jenmabhogam is a due payable on the 
land as mentioned in the puttah. Being a due payable to Govern- 
ment as* Government it becomes revenue and being due upon the 
land it is land revenue, and as such there is an obligation to pay it 
under §. 3 of Madras Act II of 1864. It is therefore recoverable 


under that act. Reversing the decrees of the Courts below, we 
dismiss the suit with costs throughont. 


IN HE HIGH COURT OF JUDICATURE AT MADRAS. 


* Present Sir Axwthur J. H. Collins, Kr., Chief Justice, and 
Mr. Justice Davies. Pe : 


K.-Narasimha Charla... or sie Appellant (Plaintif t 
Day o ; 
ane | Respondent (2nd, 3rd g 
; sa Char $ = 
G. Srinivasa Charlu and 2 others 4th Defendants). 
* No, not as Government but ng Jenmi, vide judgment of the District Judge. . 
t5. A, No. 1768 of 1894 | 4th February 1896, 
° 4 
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Enfranchisoment of Inam by Hindu female—Nature of estate acquired—Alienation 
by Hindu female—Suit by reversioner.. ; z 

1. Where a Hindu female who under an inam pattah confirming a life estate 
grahted to her by government, holds certain lands previously held by her father» ` 
under a similar tenure, enfranchises the land by payment of a consolidated sum of 
money to government, it must ba taken that ay enfranchises it for the benefit of 
the family of the male holder of the inam. 2. She does not acquire any absolute 
right to the property by the entr anchisement ; and if she alienatəs the enfranohised 
property, the reversionary heir of the last male holder can sue to have the alienation 
declared invalid beyond tho widow’s lifetime. 

Obiter :—And w. hero the widow has alienated the property tor a consideration 
which consists either partly or wholly of money borrowed for thô purpose of enfran: 
chising, the reversionarpheir can recover possession of the property after tbe death 


of the widow only on payment of tue amount borrowed by her for the enfranchisement, 


Second appeal against the decree of the District Court of 
Bellary in Appeal Suit No. 71 of 1893 presented against the decree 
of the Court of the District Munsif of Gooty in Original Snit 
No. 807 of 1891. 


The Suit was by a Hindu reversioner for a declaration that a 
certain alienation by a female in possession of certain property is 
invalid beyond her life-time. The lst defendant, a childless widow, 
was in possession of certain inam land which was originally in the 
possession of her father also as an inam. In 1861 during the Inam 
inquiry, this inam was confirmed to her forlife, But she got it 
enfranchised in 1883 by payment of a sum of Rs. 88 which she 
borrowed from the 21d defendant and in the same year she sold it 
to the 2nd defendant for a sum Rs. 238 which included her ‘previous 


’ loan from him of Rs. 88. ‘The plaintiff who was the nearest rever- 


sioner to the estate of the Ist defendant’s father instituted this suit 
in 1898 in the District Munsiff’s Court at Bellary for a declaration 
that the alienation by the Ist slefendant was not binding on him 
beyond her life-time. The District Munsiff dismissed the plaintiffs 
suit and passed the following judgment. . 


“Tho 2nd issue is about the “validity of the alienationg, Let 
us first deal with the land No. 316. This land was confirmed dur- 
ing the Inam inquiry to Ist defendant for life only in the year 
1861. But.the lst defendant got tho Inam freed from the above 


, condition, by paying ruptes 88-0-0, arrears of quit-rent on 9th 


August 1883 and got the new title deed Exhibit I (vide also the 
remark in Exhibit B). On the 9th August 1883, the Ist defendant 
e 
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sold the laud to 2nd defendant under sale deed Exhibit VII for a 
sum of rupees 288-0-0 said to consist of rupees 150-0-0 due on a 
prior registered mortgage bond (Exhibit V) and rupees 8&-0-0 


borrowed from the vendee for paying the arrears of quit-rent for” 


converting the land into free-hold. Had the Ist defendant not 
converted it into free hold by the payment of the arrears of quit- 
rent, the plaintiff would have no sort of reversionary right, for the 
land would then have reverted to Government by the very condi- 
tion of the grant. The evidence adduced by, plaintiff ‘Goes to show 
that Ist defendant had a net income of rupees 10-0-0, but plaintiff 
estimated it in the plaint at rapees 5-0-0 ande defendants pleaded 


that the plaint estimate was an exaggeration. I think tlat the’ 


net income may be set at rupees 75-0-0. The {St defendant has 
been blind of both eyes since about 12 years, so it is nut possible to 
hold that she saved anything from her income. I therefore find 
that the sum of rapees 88-0-0 wherewith she paid the arrears of 
quit-rent aud converted the land into free-hold, was really borrowed 
from 2nd defendant. Such being the case I hold that plaintiff’s 
position must be the same as if the land were one not converted 
into free-hold estate, and I hold that plaintiff’s claim for the land 
No, 316 is not maintainable.” On appeal by the plaintiff the 
District Judge confirmed the decision of the Munsif and made the 
following observations with respect to the rights acquired by the 
woman by the enfranchisement. “As to the plea that the plaintiff 
is entitled to a declaration of his reversionary right to land No. 316 
on his paying Rs. 88 to the 2ud defendant, it appears that in 
1861 this land was granted to the Ist defendant for life only, but 
that in November 1883, on her paying up the arrears of quit-rent 
the Inam was conferred upon her as her own absolute property to 
hold or dispose of as she might thtuk proper, subject to payment 
of the quit-rent (Exhibit II). The Ist, subsequently, sold the land 
to the 2nd defendant*and an endorsement to be found in Exhibit IL 
shows that, in July 1837, the title deed was transferred to the 2nd 
defendant by the Collector. It is clear that under these circum- 
stances the plaintiff has no reversionary right in so far as No. 316 
is concerned and consequently cannot claim to be entitled to a 


declaration of such a right subject to the payment to the 2nd_ 


defendant of rupees 88. This appeal must be dismissed with costs, 
The plaintiff then preferred this second appeal to the High 


Court, ; . 
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Bi. Norton for appellant. _ ; 
O. Ramachandra Row Sahib tor 1st respondent. ae 
The Court delivered the following 


‘JUDGMENT ;— With reference to the land No. 316, which is 
the only question in second appeal we are referred to the, case 
Narayana v. Chengalamma, I. L. R., 10M, 1. That is a clear 
authority for holding that the. effect of the inam puttah granted 
` by Government was hot to- confer on the grantee any new estate, 
but, merely as between the crown and the owners of the estate, to 
release the reyersionary right of the crown. The inam pattah in 
that case and in- tlis. case appear to be identical. It has been 
found in this case by the Munsif, and that finding has tiot been 
‘disputed before the judge, that the land in question was family 


property. The right. of enfranchisement equally with the right of 
a life estate conferred by the deed were therefore rights conferred 
upon the family. It must. be taken that the holder of the life 
estate when exercising the further right of enfranchisement.oxer- 
cised it for the benefit of the family. It was only by virtue of her 
having a family right to the life estate, that she had the power of 
exercising the right of enfranchisement. So far then as land 
No. 316 is concerned we reverse the decision of the Lower Court, 

` and declare that the plaintiff-is the reversioner to that land-on the - 
death of 1st defendant but wil] not be entitled to take possession 
of it-until he pays Rs. 88, the cost of the enfranchisemant, or his 
successors in title. The decree of the Lower’ Court will be modified 
to this extent. f ire 

The par ties will bear their < own’ | costs in second appeal. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"Present :—Mr. J ustice Parker and Mr, Justice Davies. 


Va Syed Sevai Rowtan .. Appellant (Céunter Petitioner)... 


v, 
ithe Thasildar, of Periakulam - Respondent (Petitioner). Ja 
Sovai Rowtan, ~ Land Acquisition Act (Act X of 1870,—Act 1 of 1894) $. 2—Tyial of suit with the aid 


The Tha sildar of assessors—Esisting Prccedure applicable to suits instituted under the old law, 


of Periakulam. Where a suit is instituted under a particular Act aud that Act is subsequently 
replaced by another the rules of procedure applicabie to the cor duct of the Sait are 
the rules prescribed by the new Act. = 


-* A, No, 53 of 1805. > 11th November 1895. ' 
e ; 


7 t 
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Appeal against the order of the District Court of Madura 
passed on C. M. Petition No. 231 of 1883: 


The appellant was owner ‘of certain lands in the District of 


Madura which were’ compulsorily acquired by Government for 
public-purposes. The Revenue authorities of the place offered the 
appellant a certain price for the lands as*compensation which the 
latter was not willing to accept. Under these circumstances the case 
was referred on the 5th of November 1895 ‘to the Djstrict Judge 
of Madura for decision, by the revenue authorities, under S; 15 of 
Act XX of 1870. But before the case came‘on for hearing, Act I 
of 1894 had come into force, and the new Act had changed the pro- 
cedure under the'old Act in-as-much & there was, Lo provision for 
the trial of a suit with the aid of assessors for the purpose of fixing 
the aihount of compensation to be awarded. The District Judge 
heard and decided the ‘case without the aid of assessors. ‘The 
uppellant preferred this appeal to the High Court against the 
decree of the District Judge on the ground amongst others that 
the Judge ought to have tried the suit with the aid of assessors 
as the suit was one instituted when the old Act was in force. 


V. Krishnaswami Aiyar for appellant. 
| The Bona nment Pleader (E. B. Poell) for respondent. 
JUDGMENT —We think the District Judge . was right i in 


ir ying the reference without the aid of assessors, The reference, . 


though made under Act X of 1870, must be taken under S. 2, Act 1 
of 1894 to have been commenced under the latter Act. Had Act I 
of 1894 provided for the appointment of assessors, the nomination 
of the assessors already made would have been. deemed to have 
been made, under that Act. But the nomination was merely preli- 
minary to trial and under the new law the procedure has been 
changed. When the matter is one of procedure only the new Act 
will apply. See Papa Sastrial `v. Anantarama Sastrial I. L R.,8 M, 
98 and the remarks of Blackburn J. therein quoted. 


On the merits, the evidence is exiremely meagre. We are 
mot prepared to hold that appellant has satisfactorily established 
that the tender of the Thasildar was inadequate or unreasonable,. 


The appeal is dismissed with costs. 


ax? 
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JL. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : - My Justice Shephard and Mr. Justice Subrahmania 


e Aiyar, f - : i 
? i kaans <3 ARS ` 
- P. R. M. A. Alagappa Chetti and 8 Appellants* (1 to 9 Defts). 
` others A | af: f 
V. T. M. Muthia Chetti Respondent (Plaintif). 
a è. pra 
Alagappa Legal Practitionev’s Act—Rates framed under—Fees paid to pleader’ to examine 
Cheti. witnesses on commission—Costs of suit. : i 
Muthia Chetti 


According to the res framed under the Legal Practitioner's Act (Act XVIII 
of 1879), fees paid to a pleader tésxamine witnesses on commission out of the juris- 
diction of the court fre not costs in the suit recoverable from the losing party. 
` Appeal against the decree of the Subordinate J udge’s Court 
of Madura (East) in Original Suit No. 84 of 1893 in so far as it oe 
does not award to appellants, counsel’s fee paid by them in Rangoon- 
when witnesses were examined on commission. l 


‘Plaintiff sued the defendants who are members of an undivided. Ta 
trading family carrying on partnership business in Rangoon, for. e 
Rs. 6,000, being principal and interest due- on a pro-note, The ay 
defendants denied the genniness of the note and the suit-was even- 
tually dismissed with costs, In the course of the suit the defen- i 
dants had to examine certain witnesses in Rangoon on commission .~ 
aud the Sub-Judge refused to add to the costs in the suit the fees 
paid by the defendants to counsel in Rangoon to examine his 
witnesses on commission. The defendants preferred this appeal to 
the High Court with respect to the matter of costs. 





F. C. Desikachariar for appellants. © 


K Srinivasa Aiyangar for respondent, a os Tee 
in < e 


The Court delivered the following 


JUDGMENT :—According to the rules framed under: the 

Legal Practitioner’s “Act, the fee allowed for prosecuting and 
defending a suit is strictly limited, and although it may be reason- 

able to retain more than one vakil or pay more than the maximum, 

z fee, no sum in excess can be charged against the losing party. ‘The 


'# A, No 47 of 1895 27th February 1896, 
‘ e = 
A) 
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question is whether any sum can'be allowed on account of fees 
paid to pleaders to examine witnesses on commission ont of tke 
jurisdiction. No exception is made in favour of such costs and we 
cannot accele to the contention that they can be treated on any” 
other footing than that of fees payable to a pleader. 


We dismiss the appeal with costs. e 


IN THE HIGH COURT OF JUDICATURE AT*MADRAS. 
Present:—Mr. Justice Shephard. / 


Vasudeva Upadyaya TA .... Appéllant (2nd Deft.)* 
v 4 6 
Visvaraja Thirthasami and another ... Respdt. (PHF. & 1st Deft.) 
Civil Procedure Code (Act XIV of 1882) S. 244—Parties to suit in which decree was 


passed— Decree with several reliefs against several defendants—Civil Precedure Code 
Act. XIV of 1882) Ss. $32, 385—Fresh suit by party against whom no decree passed, 


Where a decrce contains two reliefs, one relief againat one defendant and the other 
relief against another defendant, any question relating to the execution of the decree 
between the decree-holder and one of the defendants is not as between him and 
the other a question arising between the parties to the suit in which the decree wes 
_ passed within the meaning of 8, 244, and any defendant ina suit whose property 

‘has heen cold in execution of a portion of the decree which is not against him can 
proceed under S 882 and if he fail in it, bring a fresh suit to establish his right to 
the property sold. 

Appeal against the order of the District Court of South Canara 
in Appeal Suit No, 279 of 1893 remanding Original Snit No. 188. 
of 1892 ta the court of the District Munsif of Mangalore. l 
The facts of the case appear sufficiently clear from the judg- 
ment of their Lordships. 
‘KC Naraina Row for appellant, 
C. Ramachandra Row Sahib for respondents, 
< The court delivered the following l 
JUDGMENT :—Tho respondent being plaintiff in the snit, 
claims certain property in virtue of a sale effected in 1879 by the 
appellant’s uncles in his favour. ‘he appellant claims the same 
property as purchaser at a subsequent sale held in execution of a 
decree dated the 9th Jely 1877 and passed in a partition suit m 
mhich the appellant was plaintiff. In that suit the appellant’s 
father and unclés were defendants and the respondent was also 








* ALA O No. 66 of 1895. 25th february 1896, 


ee 


Vasudeva 
Upadyaya. 
di 


Visvaraja, 
Thirthasami. 


“ 
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joined as a mortgagee of part of the family property. By the 
decree in the partition suit, the respondent was made liable with 
his co-defendants for cortaip moneys payable to the appellant; 
“there were other matters'in the decree in" regard to which the 
defendants other than the respondent were made liable. In 1889 
application was made bg the appellant for execution of the decree 
as against all the judgment- debtors including the respondent ; and 
„in pursnance of that application the above mentioned property was 
sold to satisfy the appellant’s claim as against the judgment- debtors 
other than the respondent The respondent took objection to this 
and made a claim which was unsuccessful. Accordingly the pre- 
sent shit was brought to rêke the question whether the property 
claimed by the respondent belongs to him in virtue of his purchase 
or whether it was the property of the judgment-debtors and as 
such liable to be seized and sold in execution of the decree against 
them. It is contended on the appellant’s behalf that this question 
is one relating to the execution of the decree to which both appel- : 
lant and respondent are parties and that therefore ‘it cannot be 
made the subject of a fresh suit. On the other hand, it is: pointed 
, ont by the respondent’s vakil that the particular application which | 
led to a sale of the property was not directed against the respond- 
ent but against other persons, and the decision in Nagamuthu 
v. Savirimuthu 1. L. R., 15 M, 227 was cited. In my opinion 
the present case is not in principle distinguishable from the case 
cited. I do not think it makes any difference that the application 
for execution was made at one and the same time against the res- ` 
pondent and the other judgment-debtors. The liability of the 
latter under the decree in discharge of which the sale took place 
was a distinct liability which did not in any way concern the 
respondent’, The case Nagamuthu v. Savirimuthu in I. L. R. 
15 M, decides that, if as against one defendant there is ‘no 
liability under the decree, any q Jestion arising oat of the execu- 
tion against the other defendants is not, as between the first named 
defendant and the decree-holder, a question relating to the execu- 
tion of the decree within the meaning of S. 244 of the Code of Civil 
Procedure. In the preseat case the decree was capable of being 
executed against the respondent. He was not a stranger to the 
execution proceedings altogether but it was an. accident that he had 
notice of the application which led to, the sale. Ít might have 


tates 
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happened that he had no notice, or again that against him the 
decree might have.been satisfied before the application against the 
others was made. In. the latter case, I conceive it could not be 
said that there was any question as ‘between him and the decree- e 
holder as to the execution of the decree. The District Judge s 
refers to the language of Ss. 332 and 335 and suggests that these e 
sections should be read with S. 224. The suggestion appears to 
me a sound one and 16 ¢bafirms me in the view taken of the law 
in Nagamuthu v. Savurimuthu I. L. R., 15 M, 226. ° 
Lam of opinion that the suit being fnstituted by one who was 
no party to the particular proceeding in exeeution’ is not, barred 
by the S. 244 of the Code. I therefaf dismiss the appeal’ with 
costs. 


IN THE PRIVY COUNCIL,* 
(On appeal from the Court of the Judicial Commissioner of Oudh.) : 
Present :—Lord Watson, Lord Davey, and Sir Richard Couch . 
Mabeshar Baklish Singh gua ... Appellant.* i 
v. 
Ratan Singh and others... .. Respondents. 


“ Hindu law—Widow’s estate,uature of—Alienation by widow for lawful purposes—Onus 
of proving such lawful purpose—Naturo of proof. 
A Hindu widow who, on the death of her husband, succeeds to his estate, takes Ratan ‘Bingh. 
the estate as full owner for her life ; but her power of alienation as against the next 


padan Singh 


heirs of her husband is a qualified one, being limited to certain purposes which the 
law authorises. 

Where a widow borrows money alleging some legitimate purpose (i,¢., to pay’ 
off the debts of her husband) and alienates property (e.g., mortgages it), the onus is 
on the mortgagee who seeks to enforce the mortgage to prove the affirmative of the 
question whether the money was borrowed for the purpose alleged. To prove this, 
spetific evidence must bg given connecting the mortgage with any debt of the 
husband or showing the particular purpose for which it was contracted. General 
evidence that the husband was deeply indebted at the time of his death and that the 
widow borrowed money at a lower rate of interest to pay off debts carrying higher 
rates and so on, is insufficient. ' 


The facts of the case appear sufficiently from their Lordships’ 


JUDGMENT :—The suit in this appeal was brought upon a 
mortgage of a village called Sadhopur in the district of Sitapur part ° 








# 20th March 1893. 
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of the property of Thakur Munnu Singh who died childless in 1874 
leaving Umrai (or Umrao) Kunwar his widow... On his death she 
succeeded to his estate as his heir. The mortgage is dated the 12th 
June 1884 and was executed*by Umrai Kunwar.- It states that 
she had borrowed Rs. 7,000 from Thakur Pertab Rudr Singh, 
Talukdar of Rampur, at an interest of 13 annas per cent. per men- 
sem payable in three years in order to liquidate the debts due to 
bankers, and in lieu -thereof had hypotheeated the entire village 
Sadhopur which was ‘in her proprietary possession and enjoyment 
without a co-sharer. Thqmortgagee Pertab Rudr,Singh-died’ on 
the 18th Octeber 1885 and the appellant—the plaintiff in the 
suit—je his heir and representative. Umrai Kunwar died on the 
14th February 1887 and an order for mutation of names having . 
been made in favour of the defendants—one of whom is represented 
-by the present respondents—as the heir entitled on her death, they 
entered into possession of the estate. The question in this appeal 
is whether the mortgage is a valid charge upon the village after 
the death of Umrai Kunwar against the next heirs of her husband. 


The terms of it are consistent with its being such a charge, 


- but they are also consistent with its having effect only during the 


widow’s life. The District Judge decided this question in the 


_ appellant’s' favour and made a decree that the sum due should be 


realized by attachment and sale of the village. This decree has 
. been reversed by the Additional Judicial } Mommies loner and the 
“suit has been dismissed. 

According to the Hindu Law, Umrai Kunwar on tg death of 
her husband became the full owner of the estate for her life, but she 
had not the same power of alienation as a full owner has, Her 
power was a limited and qualified one, to alienate against the next 
heirs of her husband only for” certain purposes, which the law 
authorizes, and the question to be decided is whether it has been 
proved that the mortgage was made for a legitimate purpose. It 
has been seen that in the present case the suit is brought by the 
keir ofthe mortgagee and therefore what is laid down in Hunooman 
Persaud Panday v. Mussumat Babooee Munraj Koonweree 6 M, 
I. A. 419 which has been held to apply to the case of a widow and 
the next heir of her husband, is not directly applicable. It is that 
where: the mortgagee with whom the transaction took place is him- 
sélf setting up a “ charge in his favour made by one whose title to 
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“ alienate he necessarily knew to be limited and qualified, he may 
“be reasonably expected to allege and prove facts presumably 
“better known to him than to the infant heir, namely, those facts 
“which embody the representations made to him of the allege@ 
“ needs of the estate, and the motives influencing his immediate 
“Joan.” But what is said in the next, page,—that if a charge 
“be created by substitution of a new security for an older oné, 
- “ where the consideratton for the older one-was an old precedent 
“debt of an ancestor not previously questioned, a presumption, in 
“favour of the charge, would be redonable”—may have to be 
considered with reference to some of the evidence in this case. 
As it only applies to part of the loan will be noticed aftetwards. 


Although the suit here is not brought by the original mort- 
gagee, the affirmative of the question whether the money was 
borrowed for a legitimate purpose is on the plaintiff who seeks 
to have the mortgage enforced and in proof of this he ought 
to produce sufficient evidence of the nature of the transac- 
tion. The evidence given was to the effect that when 
Munuu Singh died he was deeply indebted and his estate be- 
ing taken into the charge of the Court of Wards, claims by 
Mahajans to the amount of Rs. 65,000 were registered. _ The 
estate was under the management of the Court of Wards. for 
17 months and was then given up to the widow. No evidence 
was produced from the Court of Wards of the value of the estate or 
of the incumbrances upon it, nor did it appear that any endeavour 
had been made to obtain such evidence. One witness said that 
Munnu Singh’s revenue from his estate was Rs. 6,500 and that 
debts which carried interest at the rate of 24 per cent per. annum, 
were paid by borrowing money at 10 per cent. Other witnesses also 
spoke to this and said that the estate was improved by the widow’s 
management. Bhawani Singh, the brother of Umrai Kunwar and 
said by one of the witnesses to have ‘been her principal agent, was 
examined for the plaintiff. He said that during Munnu Singh’s 
lifetime he assisted in the management of the estate, that he was 
indebted in his life-time, at a guess he should say, in about 
Rs. 65,000, Thakurain paid -oË debts borrowing from Rampur 
(meaning Partab Rudr Singh), that by her management the estate 
was improved, that she borrowed at reduced interest to pay off 
debts carrying heavier interest, the creditors were attaching 
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property in-execution of decrees against her, and she therefore: 
borrowed, and that the debts were incurred by the Thakur:: 
On cross-examination he said that without looking at accounts’ he 
ecould not give the total of revenue, he could not state the 
Thakurain’s monthly expenses, he could not give any idea of what 
should be her’ monthly expenses, attachment was made in his 
presence; he could not say for how much. Their Lordships are 
unable to believe that the witness could’ not give more precise: 
evidence ofthe cohdition of the estate and the nature of the 
various loan transactions\ There was no explanation for the non. 
production of the accounts. There was evidence of other witnesses 
“that two or three days aftemphe mortgage sued upon was executed, 
_ mortgages to thf amount of Rs. 5,000 were paid with the borrowed 
“money. All these mortgages appear to have been made in 1883 
and in the four which are in the record Umrai Kumwar is stated to 
have borrowed the money and brought the same to her own use. 
There is no. evidence connecting any of these mortgages with a 
debt of her husband and so no ground for presuming that they 
were made for a legitimate purpose. 


The District J udge in coming to a decision in the appellant’s 
favour appears from his judgment to have been influenced by the 
defendants not having proved that the profits which Umrai 
Kunwar obtained from the estate sufficed to meet the liabilities 
upon it. The defendants. were not bound to prove this. His 
decision about the mortgage sued upon, seems, to be founded on: 
general evidence that Munnu Lal was heavily indebted at the 
time of his death, that he had agreed to pay heavy interest and 
the widow had contracted fresh loans at a lower rate of interest to 
pay off the old ones, the loan or this mortgage being one of them. 
But itis said in the judgment of the Additional Judicial Com- 
missioner that on the hearing of the appeal it?was admitted by the 
counsel for the then respondent—now the appellant —that hé 
was unable to connect this mortgage loan of 1884 with any debt 

. of Munnu Singh or to show the particular purpose for which it 
was contracted. The appellant is not the original mortgagee, but 
that does not exempt him.from proving the nature of the tratis- 
action and their Lordships cannot infer from the facts proved 
that the money was borrowed for-a legitimate purpose. They will 


a 


es 
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therefore humbly advise Her Majesty to affirm the decree of the 
Judicial Commissioner and to dismiss this appeal. The appellant 
will pay the cost of it. 


IN THE PRIVY COUNCIL.* d 


(On appeal from the-Court of the Judicial Commissioner of Ondh). 
Present :—Lord Watson, Lord Hobhouse, Lord Dfvey and Sir 


Richard Couch. {- i 5 
Raja Muhammad Mumtaz Ali Khan... pAppefant.* EA 

v. ° ; 
Sheo Rattangir and another ... Respondents. 4. 


Minor—Decree by consent against minor—Suit to set aside such decree—Onus on Mumtaz Ali 
decree-holder to prove consent. Khan 


Where a person holds against an infant a decree by consent, in a suit by the Sheo Rattan- 
infant on attaining majority impeaching such decree, the onus is on the person 80 Fe 
holding the deoree to show that the consent was given by somebody having authority 
to bind the infant, even though frand and collusion may have been alleged’in the 
plaint in addition to the allegation of want of proper consent, and no proof given 
of such fraud and collusion. 


The facts of the case appear sufficiently from their Lordships’ 


JODGMENT :—The suit in this case was brought by the appel- 
lant against Manjgir Gushain, since deceased, of whom the respon- 
dents are the heirs, in the Conrt of District Judge of Fyzabad. The 
plaint stated that the village Katra was the ancestral property of the 
plaintiff; that on the 3let May 1871, the. defendant who was a 
lessee of 12.annas share of the village from the Court of Wards 
instituted in the settlement Court a wrong claim for Birt tenure 
against the plaintiff, who was then a minor about six years old, 
that the Plaintiff’s estate was in charge of the Court of Wards 
and he was not made a party ta the suit; that on the 9th July 
1872 Thakur Parshad, agent, on the allegation that he was agent 
made a verbal admission of the claim and got a decree of Birt 
tenure passed in favour of the defendant under which the defen- 
dant wrongfully held possession of the Village. It was alleged that 





* 9th May 1896, 
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Thakur Parshad was noi competent to make an admission of the 
claim, that the defendant was not a Birt holder, and that the 
confession was collusive and fraudulent. The defendant-in his . 
e Written statement said that" Thakur. Parshad was competent ‘to 
‘make confession and he made the confession by direction of the 
Superintendent of the Court of Wards, that a Birt patra (giant of 
land for subsistence) was filed with the settlement record and the 
decree wa3 passed after inspection thereef, that the claim in the 
Settlement Court was instituted in a valid manner and in accord- 
ance with the rales thenyin force, that there was no fraudulent.or 
collusive proweding on the part of the defendant and the claim 
was gdmitted with the kngwledge and permission of the Superin- 
tendent of the Court of Wards. These were the questions to be 
tried, and tho following issues were settled by the District Judge. 
1. Was Thakur Parshad competent to admit the claim? The 
District Judge found that there was no Birt patra. He had ega- 
mined the settlement record and there was no trace of a Birt- patra 
having been filed. Fhe Judicial Commissioner in his jadgment did 
not say anything upon this question. It does not appear that he — 
considered it, but their Lordships are satisfied that there was no 
proof of a Birt patra. With regard to the regularity of the pro- 
ceedings in the Settlement Court the plaint in the copy filed in 
this suit is intituled “ Manjgir Gushain v. Raja Mumtaz Ali 
Khan.” The District Judge who examined the settlement file 
says (Record, p 22), the plaint “ was against manager, Bilaspur 
“Court, Raja Mumtaz Ali Khan, not against Raja Mumtaz Ali 
“personally. .Summons was served by notice on manager ‘ of 
“defendant (Salik Ram); see endorsement on back of plaint. 
“ Thakur Parshad is stated to be Mukhtar of the Court of Wards.” 
“Balik Ram was the manager“of the estate ; no guardian of the 
person of the minor was appointed. In the view which their 
Lordships take of the main question in the appeal it is not 
necessary to decide whether, as was held by the Judicial Com- 
missioner, the Raja was substantially a party to the suit, and his 


interests were in no way prejudiced by the fact that he was not 
impleaded through a guardian. 


The recorded proceedings in the Settlement Court are as 
follows. The suit was filed ou the 1st June 1871. On the 28th J‘une - 
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1872 the Settlement. Officer recorded “ Defendant by. Thakur 
“Parshad. I have sent to manager to have this claim admitted 
“and will reply when report comes” Under date the 9th July 
1872 the record ia “ Defendant by Thakur Parshad says he has 
“now authority to admit plaintiff’s right as formerly set forth. 
“Decree by. admission. Plaintiff entitled to lease as Birtia on 
“ payment of Government jama plus 50 per cent. of same and half 
“village expenses.” At the time of the trial of this suit Thakur 
Parshad was dead, but Salik Ram, the manager, was alive. His 
evidence was not taken. The Judicial (ommissioner in his judg- 
ment says it was for the plaintiff to call him if he bélieved that by 
his evidence fraud and collusion couldgwe established. It wotld be 
so if that had been the only issue. But on “the “issue was 
Thakur Parhad competent to admit the claim?” the affirmative 
was on the defendant, and it was for him to prove that Thakur 
Parshad had authority to consent to a decree in that way by 
calling Salik Ram and also showing that he was authorized by the 
Court of Wards to give consent. Thakur Parshad was the Mukhtar 
of the Court of Wards and said he had authority to admit the 
plaintiffs right. And this being the ‘only evidence, the District 
Judge rightly found on that issue that he had no legal authority 
to do so. It is necessary that one who rests his case on a decree 
made by consent against an infant should show that the consent 
was given by somebody having authority to bind the infant. 
Upon this question the Judicial Commissioner appears to have 
thought it was sufficient for a decision against the plaintiff that 
the Court of Wards was defendant and on its behalf an ap- 
pearance was put in by a person who represented himself to be- 
and was accepted by the Settlement Officer as being the mukhtar 
or agent of the Court of Wards. ‘On such a slight ground as this 
the decree of July 1872 was held to be binding and the minor to 
be deprived of his property. It is not necessary to determine 
whether there was fraud and collusion on the part of Thakur 
Parshad. There was no evidence of it but as is usual in India the 
plaintiff or more probably his pleader was not satisfied with 
alleging in the plaint that Thakur Parshad was not competent to 
make the admission and thought to complete the case there should 
be a charge of fraud. In consequence of this, both the Lower 
Courts seem to have considered it was necessary to decide that 
La 


Queen- 
Empi ess 


Gopaul 


Gownden. 
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question. Their Lordships are of opinion that the decree of July 
1872 was not proved to be binding on the appellant and that the 
deceased defendant had not the Birt title which he claimed. ‘They 
ewill therefore humbly advise Her Majesty to affirm the decree of - 
the District Judge and to reverse the decree of the Judicial 
Commissioner and order the appeal to him to be dismissed with 
costs. 


The respondents w will pay the costs ofthis opea 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 
4 N 
Present ;—Sir Arthur J. H. Collins Kt., Chief Justice and 
Mr. Justice Benson. 


N 


Queen-Empress 


v. 
Gopaul Gownden ... accused in Cri. Rev. Case No. 658 of 1895 
Komali Kudumban 5 55 ,, 659 of 1895. 
Periya Karuppan Servai 55 45 ,, "22 of 1896. 
Vellayan Asari and another ,, ee » 20 of 1896. 
Vira Sinna Reddi and 2 others ,, » » 81 of 1896. 


Criminal Procedare Code Ss. 355, 587—Memorandum of evidence taken in English 
and not in the language of the Court—Irregularity not affecting merits. é 

In the trial of cases falling under S. 355 of the Code of Criminal Procedure 
“the memorandum of the substance of the evidence of each witness” is required: by 
that section to bo made in the language of the court; it may be made in any 
language that the presiding judge knows and such procedure is not irregular. 

Even if such procedure be considered irregular, an appellate authority will not 
interfere with a conviction baned upon such a memorandum, unless itis shown 


` that the accused was thereby prejudiced. 


- Cases referred for the order's of the High Court under S. 438 
of the Criminal] Procedure Code. 

The facts of the-case appear sufficiently for the purpose of this 
veport from the’order of the Court. 

The Public Prosecutor in support of the reference. 

C. Venkatasubbaramiah, for accused in Cri. Rev. case No. 658 
of ae 
P. S. Sivaswami Aiyar for accused in Cri. HEN case No, 28 
of 1896. 


#0. R- C. No. 658 of 1895 : 28rd March 1896. 
. ` ; 
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The Court delivered the following 


ORDER :—Inall these cases the Joint Magistrate has set aside 
the findings and sentences of a secqnd class Sub-Magistrate and 


has ordered a retrial on the ground that, as the Sub-Magistrate * 


made a memorandum of the evidence in English instead of the 
Vernacular, there is no legal record of tlre evidence and the trial 
was therefore wholly irregular and illegal. He refers to a judg- 
ment of the Sessions Court of Madura in Which the same view 
was taken. 


We are of opinion that the decisions of she Joint a as 
are erroneous. LE 


The Sub-Magistrate was irying cases of the classos mentioned 
in S. 855, Criminal Procedure Code. Thai section does not require 


him to record the evidence of the witnesses, but only to make a. 


. memorandum of the substance of the evidence of each witness as it 
proceeds. Section 357, Criminal Procedure Code carefully pre- 
scribes the language in which the evidence of witnesses in the trials 

‘and inquiries referred to in S. 856 shall be taken down, but the 
Code is silent as to the language in which a memorandum of the 
substance of the evidence in the less important cases enumerated i in 
S. 355 is to be recorded. 


We are not aware gi any provision of law whitch renders it 
illegal for a native second class Magistrate to record the memo- 
randum referred to in S. 855 in English any more than it is illegal 
for an English Magistrate to do so. 


Even if the procedure were irregular, there is nothing to show 
that the accused were in any. way .prejadiced ‘by the Magistrate’s 
procedure, or that any failure of justice was thereby occasioned, 
and that being so, the irregularity would not justify the reversal 
of the convictions, S. 537 Criminal Procedure Code. 


We must set aside the order of the Joint Magistrate i in all 
these cases and direct that the appeals be restored to his file and 
decided in accordance with law. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mr. Justice Subrahmania Aiyar. 


eRaghunatha Udayana Thevat and others... Appellants.* 


Vaayana 
ess 


Chockalin 
Chet. 


= v. 
Chockalingam Chetti and others ... Respondents, 
` . 
Civil Procedure Coda, (Act XIV of 1882). Section 45—Misjoinder of plaintiffs and 


causes of action—Plaintiffs, having causes of action in which they are jointly interested— 
Melvaramdar anè Kadivayamdar—Joint plaintiff. 


Where the ownership in a Neve of land is in two persons—one as Melraramdar 
and the other aseKudivaramdar “and a third party commits a wrongful act which 
affects the interests of both similarly, a suit brought by both of them jointly against 
the wr8ng doer to undo and redr@sq the wrong committed is not bad for misjoinder. 


Vencaiachalam Shetty v. Andiappan Ambalam I. L. R., 2 M., 282 referred to. 


The facts of the case appear sufficiently from his Lordship’s 


‘judgment, 


V. Bhashyam Aiyangar, and V. O. Desikachariar for the appel- 
lants. 


M. O. Parthasaradhi Aiyangar for the EET 
The Court delivered the following : 


JUDGMENT :—The plaintiffs sue for the possession of certain ° 
lands from which they state they have been wrongfully evicted. 
Their case is that the 1st plaintiff holds the Melwaram right and 
the plaintiff 2 to 6 Kudivaram. right in the village of Peria Pudu- 
kulam, that the lands in dispute form part of the said village, that 
the defendants 12 to 25 who had been cultivating the lands under 
the plaintiffs 2 to 6, had, at the instigation of the defendants 1 to 
11 cut and carried away the crops that had been raised for the 
fusli 1298, and that-ever since the defendants 1 to 85 have com- 
bined together and maintained possession of the lands alleging that 
the same form part of the village of Rangiyam, belonging to the 
defendants 1 to 11. 

‘The Subordinate Judge held that the plaint was on the face 
of it, bad for misjoinder of parties and causes of action. 

Now when two persons are interested in a piece of land—one 
as Melwaramdar and the other as Kudivaramdar, and one commits a 
wrongful act which affects the rights of both the persons so inter- 








# A, A, O. No. 44 of 1894. . 20th March 1896. 
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ested, it may, I think, properly be held that the land is common to 
both the persons so interested to the extent of entitling them to sue 
jointly in respect of the wrongful act treating suchact as giving rise 
to but one cause of action affecting the two persons more or less, | 
Venkatachalam Chetty v. Andiappan Ambalam, I. L. R., 2-M. 232, 
This view would, of course, prevent the unnecessary multiplicity of. 
suits which would otherwise result. For taking this very Case, and 
even supposing that thesplaintiffs 2 to 6 do npt hold all the lands 
jointly, sharing the crops only, but that they hold définite parcels 
of land on account of the share of ie ie and that each of these 
plaintiffs brings a suit against the defendants jn resyect of so much 
of the lands in question as belongs to Jem, the point to be decided 
in each of such suits would be whether the respé&tive lands form 
part of the Peria Pudukolam village. These questions would em- 
brace every one of the lands comprised in the various suits instituted 
by the plaintiffs 2 to 6, and it is difficult to see what useful purpose 
can be served by refusing to prevent the Ist plaintiff the Melvaram- 
dar and the other plaintiffs the Kudivaramdars to sue together and 
have the question whether the whole or any and which part of the 
disputed lands is attached to Peria Pudukalam village, tried and 
settled once for all. 


As to the objection that the various defendants themselves 
claim or are likely to claim portions of the disputed land as their 
separate property, I think that it is altogether immaterial, because. 
the point to be decided is not, what the interests of the defendants 
ure, should the plaintiffs fail to establish their case, but whether 
the plaintiffs case is true. 


The order of the Subordinate J udge seems, therefore, to be 
wrong, and I reverse it and direct that the plaint be restored to the 
file and dealt with according to law. The costs will abide and 
follow the result, ° 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar. 


Mohidin Vava Ravuthan sw Petitioner (Plaintif.)* 
V. . - 
Moosa Naina Ravuthan a Respondent (Defendant.) 
#0, R, P, No. 569 of 1895 | 10th March 1896, 


» 
Mohidin Vava 
Ravuthan 
- u 
Moosa Naina 
Ravuthan. 
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Agreement to pay maintenance—Suit for arrears—Suit based on the agreemept— 
Art 38 Sch. II Presidency Small Cause Court’s Act, Act IX of 1887. 


A suit for the recovery of arrears of maintenance based upon an agreement 
under which the defendant had agreed to pay ata certain rate, does not fall under 
“art 88 Sch. II Act. IX of 1887 ; such a suit is cognizable by the Small Cause Court. 

Petition under S. 25 of Act IX of 1887, praying the High, 
Court to revise ‘the ord&r of the Subordinate Judge’s Court of 
‘Tinnevelly i in Small Cause Suit No. 218 of, 1895. 


The plaifitiff arta defendant and two other minors were bro- 
thers. A registered partitlyn deed was effected among them under’. 
which it was afreed . «that the shares of the minors should be kept 
with the defendant, but that the minors themselves should” be 
under the protecfion of the plaintiff and that the defendant Should " 
pay for their maintenance Rs. 60 into the plaintiffs hands every l 
6 months. The payment by the defendant foll in arrears and the 
plaintiff brought the suit to recover such arrears. The suit was 
tried on the Small Cause side of the Sub-Court of ‘Tinnevelly. ‘The 
Sub-Judge held that the suit was not cognizable by a Small Cause’. 


-Court under Art 38 Provincial Small Cause Court Act and so 


returned the plaint to be presented before the proper court. 
P. È. Sundara Aiyar for petitioner. 
Hthiraja and Sivagnanam for respondent. 


The Court delivered the following’ 


JUDGMENT :—As the minor in respect of whom the payment” 
in question was to be made, was himself a co-sharer with the defen- 
dant and, therefore, not entitled under the law to call upon the, 
latter to provide maintenance, I hold, following ‘decision of 
the learned Chief Justice and Parker J.in S. A. No, 488 and C. 
R. P. No 52 of 1891 which is based on a contract securing the 
payment of the money sued for, that this suit does not fall under 
Art, 38 and is cognizable by the Small Cause Court. 


The or der of the Subordinate Judge is therefore set aside. 
The plaint should be replaced on the file and dealt with according 
to law. ‘The costs of this petition will abide and follow the’ result. 


Ni 
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. IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : My, Justice Shephard and Mr, Justice Sabine 
Aiyar. ais : 


Ukkandam Nair .., ae Appellant (ist Deft.)* 


v: 6 


Respondents. (Plfs. & 
Defis. 2 to 25 and others, 


Declaratory suit—Consequential relief—Failure to, take objection. o on the ground of 
omission of consequential velief-~Malabar law—Karnayan found guilty of murder. 


Unikumaran Nair and 105 others 


A member of a tarwad who has been convicted of suck a heinous offenge as that 
of murder of another member of the same taraf i is unfit to be Karnavan bf such 
tarwad unless the family has condoned his offence. : 


Objections to the maintainability of declaratory suits on the ERE of failure 
to seek for consequential relief, must be taken at the earliest possible opportunity. 
Sach objections will not be allowed to be taken for the first time in appeal. 


Appeal against the decree of the Subordinate Judge’s Court 
of Calicut in Original Suit No, 28 of 1893. 


The facts of the case appear sufficiently for the purpose of this 
ki pk; from their Lordships’ J udgment. 


P, B. Sundara Aiyar and Govinda Nambiyar for the appellant. 
C. Sankara Nair and K. P. Govinda Menon for the respondent. 
The Court delivered the following 


JUDGMENT :—It is first argued that a.suit asking for a 
declaration only was not maintainable for the reason that the 
removal of the Karnavan or at any rate an injunction ought. to 


Ukkandam 
Nair 


v, 
Unikumaran 
Nair. 


Kahi 


have been asked for, The objection to the maintenance of the suit | 


does not seem to have been put ‘on either of these grounds in the: 


Courts below, Seeing that the appellant has not been in posses- 
sion of the office of Karnavan for more than twenty years, we are 
of opinion that the suit is properly framed and that a prayer for 
the removal of the appellant could not appropriately have been 
added, The objection that consequential relief in the shape of an 
injunction should have been asked for js one which ought to have 
been specially raised att he earlier stage. The omission to take the 





€ A. No, 44'of 1895, 27th Februry 1896. 


Kolandaya 
Vv. 
Vedamuthu, 
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point is fatal to the objection, but we may add that we are not . 
prepared ‘to hold that the objection is otherwise a sound one, ds 
appears to have been considered by the High Court of Bombay, 
eChinta Manrav Mehendale v. Kashinath, I. L. R., 14 B, 325. On 
he merits of the case we entirely agree with the Subordinate Judge. 
The position of the Karnavan requires him to be brought into 
intimate’ association with the members of the tarwad. He.is the 
guardian of the minor children and in othet respects in the position 
of the father*of thesfamily. It would be monstrous for the Court to 
compel the family to subihit themselves and all their domestic inter- 
ests to the authority, of a man who has been convicted of murder, 
especially a murder of a nrember of the tarwad. We do not think 
that the lapse oftime since the murder makes any difference in a 
case where it appears that the family has not condoned the offence. 


. The appeal is dismissed with costs. 


The memorandum of objection is also dismissed. 


s 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar, and Mr, Justisi 
Benson. 


Kolandaya Sholagun oe Appellant (2nd Defendant.® 
: v. j i 
Vedamuthi Sholagun sah Respondent (Plambifi) 


Hindoo Law—Hindoo widow’s estate—Surrender of life-estate to next revérsioner— 


Acceleration of reversioner’s estate—Right of reversioners where there is no absolute ` 
surrender by the widow. 


Granting that a Hindoo widow can accelerate the succession of the next male 
reversionary heir to her husband’s estate by surrendering her life-estate to him, it is 
essential that, in order to effect this, sh8 should absolutely give up all her interest 
in the estate, so that the whole of it should become at onée vested in such heir. = 


A Hindoo widow in possession of her husband's properties transferred them to 
her husband’s brother's son partly by way of sale and partly by way of mortguge 
and this she did with the consent of her husband’s brother who was the nearest 
reversioner at the time. In a suit by a gon of another brother of the husband, after 
the death of the brother who gave the consent, for a declaration that the alienations 
were invalid beyond the widow's life-time, as they were not for lawful purposes. 


- Held, that the alienations were nob binding on the plaintiff ngyond the widow’s . 
life-time. 








#3, A. No, 283 of 1895 weni 81st March 1896, 
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Second Appeal against the decree of the District Court of 
Tanjore in Appeal Suit No. 400 of 1893 confirming the decree of 
the Court of the District Munsiff of Tiruvadi in Original Suit No. 321 
of 1892. : ° 


The suit was by a reversioner to set aside alienations made by 
a Hindoo widow. The plaintiffs father, first defendant’s husband 
and 2nd defendant’s father were divided brothers. They had died 
before the present suit. The first defendant inherited some pro- 
perty from her husband which, with the gonsent of the 2nd defend- 
ant’s father, she alienated to the 2nd dgfendant partly by way of 
sale and partly by way of mortgage allegings that ‘the alienations 
were made for the purpose of discharging the debts of her deceased 
husband. The plaintiff sued for a declaration thaf these alienations 
were invalid beyond the life-time of the first defendant, as they 
were fraudulent and collusive and not made for any lawful purpose. 
The Munsiff as well as the District Judge found that the alienations 
were not made for any lawful purposes and decreed the plaintiff's 
suit. The 2nd defendant then preferred a second appeal to the 
High Court. 


P. S. Sivaswamy Aiyar for appellant. 
S. Subrahmania Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The finding is that the transfers made by the 
widow in favor of the appellant were not made, as alleged by hin, 
for purposes binding upon the respondent-—a reversioner. It was, 
however, contended on behalf of the appellant that notwithstand- 
ing the above finding, the alienations should be upheld on the 
principle of Hindu Law recognised by the Judicial Committee in 
Behari Lal v. Madho Lal Ahir Gayawal (I. L.. R., 19, ©, 286) ; 
since the intention ef the widow in transferring the lands in dis- 
pute was to benefit the appellant, and the transfers were made with 
the assent of the person who was the nearest reversioner then. 
Now to admit of the doctrine of law laid down in the case cited, 
being applied, it should be shown that the widow’s estate was com- 
pletely withdrawn so that the whole ¢state should get vested at 
once in the grantee as effectually as if the widow had renounced in 
favour of the nearest reversioners and the latter as full owner had 
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conveyed the property to the grantee. But thatis not the case 
here, as one of the items of the property in question purports to 
have been transferred by way of mortgage only. Even if the trans- 


~ action were really a mortgage, the widow would be interested as 


Suryanara- 


yana aye 


Sitharama 
Sastri. 


the holder of the equity of the redemption. Moreover, both the 
Courts find the debt, on account of which*the mortgage is said to 
have beén executed was never due. Consequently the land com- ' 
prised in the instruments of mortgage must‘be taken to be her pro- 
perty still. Her life-estate not being at an end, the foundation for 
the application of the rile ‘of law relied upon on behalf of the 
appellant failseand the second appeal is dismissed mre costs. 


è x 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and “Mr. Justice Subrah- 
mania Aiyar. 


Suryanarayana Aiyar ` zis Petitioner* 


S. Sitharama Sastri ` ai Counter-Petitioner. 
Legal Practitioner’s Act XVIII of 1879, S 14—Unprofessional conduct of pleader 
—Taking instructions from unanthorized persons— Report to the High Court. 


In the course of the examination of a witness ina suit, the pleader examining 
the witness received some casual information from another pleader acquaintedwith the 
facts of the case but who had no authority from the client for whom the examin- 
ing pleader was appearing. Held, that this did not amount to receiving instructions 
from unauthorised persons in contravention of the Legal Practitioner’s Act. ý 


Per Curiam—“ It would be well to say that the charge in these cases ought 
to state the circumstances specifically and not to be framed in general terms, and 
the report should be confined to the facts elicited in the evidence.’’ 


Case stated under Section 14, Act XVII of 1879, by the 
District Munsiff of Tiruvadi in his letter, dated 4th November- 
1895, No. 102. ` 


One Suryanarayana, defendant in Original Suit No. 89 of 
1895 District Munsiff’s Court, Tiruvady, brought a charge against 
Sitharama Sasri, a 2nd-grade pleader, practising in that Court who 
appeared for the plaintiff in the said suit of having taken ‘instructions 


* Referred O. No. 1 of 1896. 28rd March 1896, 
es 











PART VIL] 6 THA MADRAS LAW JOURNAL REPORTS. ` 143 


from one Subba Aiyar who had no authority from the plaintiff in 
the case to give instructions. Subba Aiyar was also a pleader of 
the same Court who had appeared for the plaintiff in previous 
suits and who knew the plaintiffs affairs intimately. The 


Munsiff made an enquiry in the matter and sent up a report to the” 


High Court in effect finding that Subba Aiyar had no authority 
from the client to give any instructions in the suit, that Sitharama 
| Sastri often consulted Subba Aiyar while examining witnesses in 
the trial and that he was therefore guilty of "ynprofgssional con- 
duct. In arriving at these findings hes often imported what he 
himself saw from the bench, passing between Sitharama Sastri and 
Subba Aiyar. The matter was argued before ‘the High Courts 

The petitioner was not representefl. e 

V. Krishnaswami ANA for P. S. Sivaswami Aiyar for counter: 
petitioner. 

The Court made the ‘following 

ORDER ;—The only finding against the pleader is that, in 
the course of the examination of a witness, he received information 
from another pleader who was acquainted with the facts, the latter 
having no authority from the pleader’s client. 


We are clearly of opinion that this does not amount to taking 


instructions in contravention of the Act. The meaning of the term ` 


is well known. It does not include casual information in the 
course of a trial. We must set aside the-order of suspension. 

It would be well to say*that the charge in these cases ought to 
state the circumstances specifically and not to be framed in general 
terms, and the report should be confined to the facts elicited in 
the evidence. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Davies. 


Manickam and others... 2 .. Appellants.* 


Kandikaruppan ia ... Respondent, 
` f > EN 
#Cr, Rev, 0. No. 536 of 1895—-& Cr. Rey. P., No. 318 of 1895. 28rd March 1896 
~ 8 


£: 
Manickam 


v. 
Kandikarup- - 
pan. 


~. 
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Criminal Procedure Code—Local peton by APR, of such 
Magistrate to try the case further. 


Although the law nowhere makes any: specific provision enabling a Magistrate 
to make a local inspection of the locys in quo in a case tried by himself, still he can 
“make such inspection provided it is made for the purpose of enabling him to under- 
stand better the evidence which is laid before him and for no other purpose. 


Pethrain C.J. in Hari Kishgre Mitra v. Abdul Baki Miah, I.L.R., 21 C, 928 followed. 


For an inspection with the object stated above, the Magistrate should invari- 
ably be accompanied by hoth the parties or their repfesentatives. 


Petition under Ss: 485 and 489 of the Criminal Procedure 
Code, praying the High Gourt to revise the Judgment of the Head 
Assistant Ist Class Magistrate of Trichinopoly i in Criminal Appeal 
“No. 92of 1895, confirming the conviction and sentence passed on 
the above accufed by the stationary 2nd Class Magistrate of 
Musiri in Calender case No. 409 of 1895. 


J. H. Bakewell for the appellants. , 
H, G. Wedderburn for the respondent. 


The Court delivered the following | 


JUDGMENT :-—In this case certain “persons, and more in ' 
number, were convicted of rioting under S.~147 of the Indian Penal 
Code in that they forcibly entered upon the land of Kandikaruppan 
and there committed mischief by destroying some of his young 
paddy plants. It appears that on the day after the complaint in 
the case was filed, the 2nd class Magistrate who, tried the case went 
to make a local inspection of the scene of the alleged offence, not 
because he disbelieved the truth of the complaint, for he had issued 
process against the accused, but apparently for the purpose of see+ 
ing what damage was done. The following is the acconnt given 
by the Magistrate of the result ef his inspection ; “ As alleged in 
_ the complaint the said fields were in a very disorderly and pitiable 
state. The young paddy plants and sprouts ih the said fields were 
lying trodden down. There were innumerable pits in the field 
caused by the feet of the people. A greater part of the said fields 
was dug up with spades and several heaps of earth were lying pro- 
miscuously all over the said fields. The spectacle was truly 
pitiable.” The Magistrate then proceeds in his judgment to say; 
—“ under the above circumstances the thoughtless attempt made 
by the defence to prove that no mischief was committed to the. 
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plants and sprouts of paddy in the fields in question, is utterly 
futile, Nothing has been adduced by the accused or their witnesses 
to show how the said seedlings and sprouts im the said fields were 
damaged. The whole defence, theréfore, falls to the ground. le 
the appeal against the conviction to the Court of the Head Assistant 
Magistrate, Trichinopoly, objection was taken to this inspection by 
the Magistrate on the ground that the: Magistrate was making 
himself a witness in theecase and that his evidence should therefore 
have been open to cross-examination and als¢.that the magistrate 
after conducting such a local enquiry Should not have tried the 
case.* The objections were over-ruled by the Head Assistant 
Magistrate because he found that theeMagistrate’s evidence was 
not the only evidence on the point and because h8 considered that 
the Magistrate was perfectly right in satisfying himself that 
the complaint was well found. It is clear from the facts stated 
-that the Magistrates view of the locus in quo was what influ- 
enced him in finding that the complaint of actual damage be- 
ing caused was true. The question now before us is whether 
the Magistrate, having made himself a witness in the case 
rendered himself incompetent to try the case. The Privy Council 
bas; observed in Hurpurshad v. Sheo Dyal III, I, A, 286 “Tt 
ought to be known, and their Lordships wish it to be distinctly 
understood, that a judge cannot, without giving evidence as a 
witness, import into a case his own knowledge of particular facts.” 
There is no provision in the code of Criminal Procedure which 
authorizes a Magistrate to make a local inspection in a case which 
is being’ tried by himself, and therefore there is no provision as to 
what is to be done in regard to kis examination in case he should 
make such local inspection by which he becomes personally acquaint- 
ed with relevant facts in the case, such as is made in S. 294 of the 
code in the case of a juror or assessor who is personally acquaint- 
ed with any relevant fact, that is, for his being sworn, examined 
cross-examined, and re-examined in the same manner as any other 
` witness. Asit is not possible therefore for a Magistrate to be so 
examined in trial held before himself, it follows that he cannot 
comply with the rule of the Privy Council requiring that he should 
give evidence as a witness. That being so, we agree with the 





* The magistrate seems competent to examine the locus in quo without making 
himself a witness; see last para of S. 60 of the Indian Evidence Act.—[Ed.] 
s e 


accompanied by both parties or their representatives. 


| : . AAN 
146 THE MADRAS LAW JOURNAL REPORTS. [voL Vi. 


Calcutta High Court in holding that when a judge is the sole judge 
bath of law and fact, that he cannot give evidence before himself, 
and that the accused are entitled to have nothing stated against 
them in the Judgment which was not stated on oath in their pre- 
sence and which they have no opportunity of testing by cross-exami- 
nation and of rebutting (See Grish Chunder Ghose v. The Queen- 
Empress L. L. Ri, 20 C, 866 and Hari Kishore Mitra v. Abdul 
Baki Miah, 21 O, 980). A magistrate by making himself a 
witness has a legal inteyest in the decision of the case which 
disqualifies him from trying, no matter how small that interest 
may | he. (See Sergeant v. Dale L. R., II Q. B. D., 558). - The 
learned J udges, Mellor and Lush J. J. therein KA, that 
“The law in laying down this strict rule has regard not so much ` 
perhaps to the motives which might be supposed to bias the judge 
as to the susceptibilities of the litigant parties. One important 
object, , at all events, is to clear away everything which might, 
engender suspicion and distrust of the tribunal and so to promote 
the feeling of confidence in the administration of justice which is so 
essential to social order and security.” Although the law makes no . 
provision for a local inspectian by a Magistrate of the locus in.quo’, 
in a case tried by himself, we do not go the length of saying -that 
under no circumstances may local inspection be made. But we 
are satisfied that such inspection shonld only be made for the pur- 
pose of enabling the Magistrate to understand the better the 
evidence which is laid before him, and it must be strictly confined ` 
to that. This is thee view taken by the learned Chief Justice 
(Petheram C.J.) of the Calcutta High Court in the case already 
quoted, Hari Kishore Mitra v. Abdul Baki Miah (I. L: R., 21 
C, 928).. ‘Vo this we would add that when any ANA is 
made with the object stated, the Magistrate should invariably be 
Holding as 
we do for the reasons above given that the 2nd class Magistrate, 
rendered himself incompetent to try this case, we must set aside 
the conviction and sentences of fine and direct that a new trial be 
held by another Magistrate in the case of those of the accused whose 
conviction: was confirmed by the appellate court. 


’ ° ; : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best and Mr. Justice Subrahmania 
Aiyar, be ‘ 


2, e 
Konduparti Butchanna and another. A ppellants(1sé & 8rd Defts.)* 


v. 
Konduparti Hanumayamma and 


anothei } Respondents (Pli. & 2nd Deft.) 


Hindu law—Maintenance, Arrears of—Demang and “yofusnl “Limitation—Biain 


tenance charge orf family property. 
| 


‘A member of a Hindu family who is entitled te AG Aan and who is 
excluded from the family property can claim arfears ou'y from the date of demand 
and refusal. - . 


The mainbsnance allowed toa member can be made a charge on family pro- 
© 
perty. 


Mallikarjuna Prasada v. Durga Prasada I. L. R., 17 M, 362 followed. 


Appeal against the decree of the District Court of Ganjam in 
Original Suit No. 11 of 1893. 


The facts of the case appear sufficiently from their Lordships’ 
Judgment. l 


C. R. Pattabhirama Aiyar for plaintiffs. 


P. R. Sundara Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :--It is contended that the Judge is in error in 
declining to consider the question of division. 


Plaintiff and [st and 2nd defendants are the widows of three . 


brothers, of whom the Ist defendant’s husband survived the other 
two. Plaintiff’s. husband having died first, plaintiff has stated 
in her plaint that the husbands of Ist and 2nd defendants divided 
after the death of her own husband and 2nd defendant appears to 
have adduced evidence in support of such division. But Ist defen- 
. dant has contended throughout that there was no division. 


As the alleged division was made for plaintiff’s maintenance, 
it can in no way affect her claim, either as to its quantity or as to 


* A, No. 126 of 1894. 2156 March 1895, 


Butchanna 
v. 
Hanuma- 
yamma. 
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the property ou which it isto be charged. The Judge is, therefore, 


- right in saying it is unnecessary to go into that question in the 


present suit. 


a 8 
“ It is next contended that the Judge is in error in saying that 


the question of 3rd defendant’s alleged adoption by 1st defendant 
is also foreign to the pxesent suit. We find, however, that not- 
withstanding the above expression of opinion, the Judge has con- 
sidered the evidence and decided againsé the alleged adoption. 
We are of opinion that, this finding of his is correct. It is 
admitted that Ist defendanj had not authority from Her husband to 
adopt, apd of the twe persons from whom she professes to have 
obtainéd her au thority; one Cher 2nd witness) admits that he is in no 
way related to her husband, and the other (the 4th witness) is the _ 
father of the boy adopted and Ist defendant’s maternal uncle. 


We must proceed on the assumption that there has been 
neither division nor adoption. 


The question is what is the rate of maintenance to which the 


_plaintiff is entitled. The Judge has given her Rs. 30 a month. 


In our opinion the amonnt may properly be reduced to Rs, 20. 


As to arrears we find there is no evidence of demand prior to 
April 1891. On the principle laid down in Mallikarjuna Prasada 
v. Durga Prasada, I, L: R., 17 M, 262, and S. A. No. 282 of 1898, 
we think that arrears can only be allowed | from the “inte last 
mentioned. ; 

The decree willbe modified accordingly | and plaintiff and 1st 
defendant, each will pay the other, proportionate costs of this appeal. 

In allowance of the memorandum of objections, we direct that 


the maintenance be made a charge on the property of the family i in 
Bammidar Agraharam mentioned in schednles8 annexed to the 


plaint. 


è EN 
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IN THE PRIVY COUNCIL. 
(From the High Court of Judicature at Madras.) . 
Present :— Lord Watson, Lord, Hobhpusg; Lord Davey and 


Sir Richard Couch. 7 
Muthuvaduganada Tevar ai Appellant. 

- Y. . di . 
Peiasami alias Udayana Tevar be Respondent. 


Hindu Law—Impartible Zomindari—Suceession ain Last male 
holder—Obstructeg heritage. 


In cases of impartible property, succezsion should be trgced to fhe last male holder, 
e 


Where an impartible Zemindari became vested i in the. danghter's son of tho 


original Zemindar, held that on his death, the estate devolved on his gon and not 


on another daughter’s son of the original Zemindar. 

The contention that when once an impartible estate becomes obstructed by 
being vested in a female heir, it becomes always obstructed heritage, go that, on the 
death of each succeeding holder (whether male or female), the true successor is the 
heir of the original unobstructed owner, is not founded on any an:shority. 


The facts of the case sufficiently appear from their Ep 


oudgment. 
Cozens Hardy, Q. C. ana J. H. A. Branson for the ide 


J. D. Mayne fòr the respondent. 


Mr. Cozens Hardy.—In this case, I appear with my friend Mr. 
Branson for the appellant. It is an appeal from the High Court of 
Judicature at Madras, and it raises a simple and short question of law 
relating to an estate which I think has been five, six or seven times to 
the Privy Council. Mr. Mayne who has been in several of the litiga- 
tions, could say how often it has been to the Privy Council. I can state 
the point in a very few words, but I ean best do so, I think, by referring 
your Lordships to a very convenient pedigree which you will find on 
page 2 of the Respondent’s case. 


The question for decision in this appeal is whether the last surviv- - 
ing grandson claiming through a daughter ane the Zemindary as- 


against the great grandson. 
Lord Watson.—There was a dispute between Doraisinga and the 


presont appellant. i 
* 27th June 1896, 


Muthuvadu- 
ganada 
=e 


Udagan 
_ Tevar, 


in 
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Mr, Cozens Hardy,—That is so. The Privy Council came first of. 
all to a decision in 1863, and there was an end of a great mass of litiga- 
tion. It got rid of those who were called in the proceedings the 
nsurpers. 


f | ; , 
* Lord Watson.—Katama was held to be entitled to the life estate. 


" Mr, Cozens Hardy.—Katama was the only surviving daughter,’ the 
only immediate issue of the body. On her death the question arose as 
to whether this property was or was not impartible property, and 
whether the law of primogeniture as we say here applied toit, The 
decision of the Privy Cougecil in 1881 was that it was an impartible 
property, and that it went to the elder of the grandsoñs who stood in 
the same rank, aid therefore, did not go to: Katama’s son, but to Dorai- 
singa who was the son of an elder daughter. That was the decision of 
the Privy Council® judgment being deliyered by Lord Hobhouse in 
1881. 


“Lord Hobhouse.—I have forgotten itall now, You must not assume 
that I remember anything about it, 


Sir Richard Couch.—It must be taken to be impartible ? 
Mr, Cozens Hardy.—Y es. 
Sir Richard Couch.—It has been decided to be impartible, 


Mr. Cozens Hardy.—Yes, and it has been decided ‘that the eldest 
member of those who would be co-heirs took, but what was the nature of 
the property which Dorasinga took—whether he was the true stock 
of descent or whether you have to go back to the Istimrar Zemindar who 
died in 1829, and trace the descent down from him, as has: been the case 
hitherto, is the point for the decision of the Board to-day. We submit 
to your Lordships that Doraisinga did not constitute a fresh stock of ' 
descent, but that the descent must still be traced from the Zemindar, 
and that the appellant is his nearest heir, that although the Zemindary 
was, declared to. be impartible and $o go to. the eldest survivor equal in 
rank, ib still remained part of the continuing property. 


Lord Hobhouse.—Hitherto the questions hafe arisen only on the 
deaths of persons who took the widow's estate. Is not that so? The 
last case of Doraisinga arose on the death of Vellai and Katama. | 


Mr. Cozens Hardy..—The decision in, the last case was thatit must 
be traced from the Zemindar. , 

Lord Hobhouse.—As to who took the widow’s estate ? 

Mr. Cozens Hardy.—Thatis co, 


~ 
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Lord Hobhouse,—Now we have the death of a male. 


Mr. Cozens Hardy,—The question is really this: Whether, as a 
male claims through daughters, there being no direct descent of males, 
the male takes any better or larger interest than the mother, and whether 
in fact you must not still trace the descent from the original Istimra® 
Zemindar, in which case the appellant is the nearost heir, because hé is 
the sole surviving grandson. I do not think it will be suggested by my 
friends that there is any direct authority to be found on this point in 
the Mitakshara which is the old authority on this „point. There may be 
analogies. : ` s 


4 
Lord -Watson.—That is what one may call the Common Law of 
this district. - . 


Mr. Cozens Hardy.—This has been sô treated in all tho former 
decisions. Nor do I think it will be argued, cortainfy not successfully 
argued, that the position of a great grandchild was in any way consi- 
dered or determined by this Board on any of the former occasions. 
Indeed in the very last case at page 94, the judgment of this Board, 
I refer Sour Lordships to one passage. This is the judgment of the 
Privy Council in the last appeal. It is also reported in the 8th Indian 
Appeals, In that case after stating the facts and referring to what Lord 
Hobhouse then described as a perfect jungle of Jaw suits in which it was 
then unprofitable to enter, and into which I certainly do not intend 
to take your Lordships, this is what was said :—“ In the year 1877 
“ Katama died, and then disputes among the members of the younger 
“branch came to a head. The state of the family with respect to 
“ the succession at that time was as follows:—Doraisinga Tovar, the 
“ Respondent, was the elder surviving grandson of the Istimrar Zem- 
“ indar by his daughter Vellai’ who was the daughter of his second 
“wife Rakku—Muthuvaduga, the appellant, was the grandson of the 
“ Istimrar Zemindar by his daughter Katama, who was the daughter of 
“his third wife Velu, The three other appellants are the sisters of 
“ Muthuvadaga. These were all the grandchildren of the Istimrar 
“ Yemindar who were living at the time of Katama’s death. And with 
“ his great grandchildren we need not now concern ourselves.” 


Lord Davey.—That means at that time. 


Mr. Cozens Hardy.—Yes. My only observation was that the rights, 
whatever they may be, of great grandchildren did not in the least arise, 
The only question then was what’ we should have called in an English 
decision an action for ejectment. . - 4 EL? 


Lord Davey.—Between two grandchildren, 


e e 
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Mr. Cozens Hardy.—Yes, and two grandchildron only. It was 
held there that the elder of the two grandchildren was entitled as 
against the son of Katama, who was the last taker. That was all that 
was decided in that case, In that litigation there are some observations 
got of this Board, but of the Julge of first instance, which if they are- 
corvect, will carry. me through. I think I had better at once take your 
Lordships to them. I will go to the judgment of Mr. Justice Innes 
which is a long judgment. ® 


Lord Hobhouse.—In this case P : . 
Mr. Cozens Hardy,—Np, in the one which ended in 1881. 
Lord Hobhouse.—When, the question of partibility arose. 


Mr. Cozens  Hardjs—Yes, and also what would be the effect of 
par tibility. 


Lord Hobhouse.—Is that in the report ? 


e Mr. Cozens Hardy.—That is reported at length in the record. It 
begins at page 53. Idid not propose to read that part of the judg- 
ment at all, The passage I propose to read is at page G4. It bears on 
my argument. Mr. Justice Innes differed from his colleagues in think- 
ing that the estate was partible and not impartible, but he proceeded to 
state what his view-of the law was or would be, assuming that tho estate 
was impartible. At page 64 he says:— The conclusion I arrive at is 
“ that the customs of impartibility and primogeniture have not been 
made out,” That was overruled by his colleagues and also by this 
Board. “If the estate be impartible and this, I believe, is the opinion, 
“of the majority of the Court, then I agree ‘thas, although no custom, 
“ of primogeniture has been proved, the rule of primogeniture in the, 
“case of two competing grandsons should be followed. There is no 
“ evidence absolutely negativing such a custom or showing the existence 
“of any custom, inconsistent with such a custom. Tho holder of a 
 Zemindary is in a position which does not interfere with the rule of 
“succession further than to vest*the possession and enjoyment*of the 
“ corpus of the whole estate in a single member of the family subject, 
“ to the legal incidents attached to it as the heðitage of an undivided 
ti family. The unity of tho family right to the heritage i is not disseyered 


- “any more than by the succession of the co-parceners to partible pro- 


“ perty, but the mode of its beneficial enjoyment is different, Instead 
“ of several members of the family holding the property in common, one 
‘takes it in its entirety—” that in the events which happened was 
Doraisinga— and the common law rights of the others, who would be 
“ co-parceners of partiblo property, are reduced to rights of survivorship 


: “e 
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“ {o the possession of the whole dependent upon the same contingency 
“as the rights of survivorship of coparceners inter se to the undivided 
“ share of each and to a provision for maintenance in lieu of co-parcenary 
“ shares—’As I understand that observation of Mr. Justice Innes, 
that is exactly the case which has happched. He said, true, Dhoraisinga, 
as the elder grandson standing in the same grade of descent, takes this 
impartible property —he takes the entirety. 


d e P 
Lord Watson.—I know tho result of the decision, but I put the 
question, was that upon tho footing that their, rights were rights in 


co-parcenary P £ Pp , ° 
Mr, Cozens’ Hardy.—I do not think it was quite put, on that ground, 
1 will read the Indgments . . 


Lord Watson.—That seems to be thé question beteveen you, whether 
under that decree with regard to Dhoraisinga the rights of the 
hoirs remained as before, that they were co-parceners, and that there- 
upon the nearest heir amongst these co-parceners is the heir who is 
entitled to hold the property. The nearest heir takes now as head of 
the family. That would only arise in the case of the right being g parti- 


ble, because I take it as between co-parceners that on the death of one - 


if he leaves male issue the others cannot claim to take his share. 


Lord Hobhonse.—The question here as I take it from your opening, 
Mr. Hardy, is whether the female owner of an impartible property takes 
a fuller right in that impartible property in respect of transmitting it 
than a female owner of a partiblo property, On the death of the female 
owner of the partible property you trace back to tho male:—he is the 
root of title. 

Mr. Mayne.—That was the argument in tho last case. That was 
overruled. 

Mr, Cozens Hardy.—This has already gone backwards and for- 
wards in rather a curious way. ” 


e Lord Hobhouse.—There was a ‘jungle of law suits as has been said, 
I had to travel through that jungle as Counsel, and I was dreadfully 
afraid of getting into it here as.a Judge. 


Mr, Cozens Hardy.—Lord Hobhouse was Counsel in the principal 
case in 1863, which was the winding up of litigation which had been 
going on from 1829 until that time. ` ` 


Lord Hobhouse.—Twenty or thirty years. . 


Sir Richard Couch,—Mr. Justice Innes quotes some authorities: 
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Mr. Cozens Hardy.—Yes: He refeys toa case in the 6th Madras 
Reports. Tho passage is at page 105 I will read the whole passage. 
“Now in the present case there is simply the admitted governing usage 
“ of succession to the possession and enjoyment of the estate as a Raj by 
dia single heir by .primogenithreship; the ordinary well recognized 
“ usage of succession to Zemindaries of this Presidency ; and we appre- 
“ hend it clearly to be the law that such an usage‘does not interfere 
“ with tlre general rules of succession further than to vest the possession 
“and the enjoyment of the corpus of the whole estate in a certain 
“ member of the famjly subject to the legal incidents attached to it as 
“ the heritage of an undivided family—that being all that the purpose 
“ of the usage, namely, the preservation of the estate as an impartible 
“Raj renders necessär y. The unity of the family heritage is not‘dis- 
“ severed any more than by the succession of co-parceners to partible 
“ property; but fhe mode of its enjoyment is different. Instead’ of 
“ several members of the family holding the proporty in common, one 
“ takes it in its entirety and the common law rights of the others who 
“ would be co-parceners of partible property are reduced to rights of 
“ survivorship to the possession of the whole, depending upon the same 
‘* contingency as the rights of survivorship of co-parceners inter se 
“ to the undivided share of each, and to a provision for maintenance in 
“ view of coparcenary shares.” 


Lord Davey.—One co-parcener in this case had died. His son 
would have succeeded to his father’s share. According to the analogy 
to be. applied, may he not succeed to his father’s seat as head of the 
family ? 

Mr, Cozens Hardy.—It is consistent. 

Lord Hobhouse,—There is nothing there to show that the rules 
of inheritance are different. 

Mr. Cozens Hardy.—No; nothing. 

Lord Hobhouse.~Between pagtible and impartible property. It 
is only tho ‘enjoyment. When you come to trace the inheritance there 
is nothing there to shew that you have a different stock of title. ° 

Sir Richard Couch.—Is there such a survivorship as will give 
the whole to your appellant, Does such a survivorship as that exist P 
Is there any authority for that? l 

Mr, Cozens Hardy.—I am not aware of any authority for that ; so 
far as I am concerned there i is no authority. 

Sir Richard Couch. —You must claim by right of survivorship, 
as I understand it, 
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Mr. Ge Hardy. —I should put it in two ways, I say that the 
stock of descent goes back. 

Lord Hobhouse.—You say the Istimrar Zemindar is the foot of 
title. They say, no. ‘ 

Mr. Cozens Hardy.—I say as between B I am entitled an 
being the survivor. F 


Sir Richard Couch,—It must be that tĦere must be the right of © 


< survivorship which would prevail over the right of the sons to succeed ? 


Lord Watson, —It cannot bea matter of sdrvëyorship ir in a question 

of the head of the family. Your right of survivorship, if it emerges at 
all, emerges: by the descent ; you say that yot are the negfest heir, male, 

Mr. Cozens Hardy.—My aan is that the descent fest be 
traced from the Zemindar. . 

Lord Hobhouse.—You do not put it on survivorship ? 

Mr, Cozens Hardy.—No. a 

Lord Hobhouse.—You put it by saying where is the root of title? 

Lord Watson.—All I pointed out was that if that were so, it is a 
rule obtaining in a case of impartible right which would not obtain in 
the ordinary rights of co-parceners. You could not come in by survivor- 
ship. 


Mr. Cozens Hardy.—I was probably rather inaccurate. 

Lord Watson —Thorefore the rale, if-it be arule,isa variation 
of the ordinary rule that obtains in the case of survivorship between 
co-parceners. 

Sir Richard Couch.—1lt would be clearer if you dealt with it as if 
it were partible, and then see what the difference, when it is impartible, 
would make. 


Lord Davey.—He says upon the death of the grandson you go 
back to the proepositus and take the nearest of kin and he would be heir 
if the prospositus died. The question is whether thdt is the law. 

e 


Mr. Cozens Hardy.—Sir Richard Couch has put to mea question, 

Lord Davey.—What would be the case if, instead of being partible, 
it were impartible P 

Lord Watson.—lt must.be something in the shape of an exception 
in co-parcenery ; the exception being due to the fact that the right is 
impartible. If the right were a partible right you could have no claim 
of survivorship. ; : 
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Sir Richard Couch—It may be the law certainly, but I have-no | 
recollection of such a law as that. You say there is no authority for it 


that you can produce. 
Lord Hobhouse.—You do not prove any family custom ? 
, Mr. Cozens Hardy. —No, j \ 
Lord Hobhouse, —Your proof of custom does not go beyond the 
fact of impar tibility $ ? >œ Š 


Lord Watson.—There is a finding here by both Courts that thero 
is no case. It Jopends imply upon the rule of Mitakshara law. 


Mr. Cozens Hardy. —I was about to answer the question as to what 


_ would have beeg the positior,, if instead of being impartible it had beon 


partiblee Then on Katamas death my clicnt would’ have taken half. 
Lord Watson¢—He would*have.got his half before and he would 
have got no advantage from it. < , 
° Sir Richard Couch.—If it had been a parbible estate each would - 
have got a half share, he would not have come in by survivorship. 


Mr. Cozens Wardy,—No doubt it was my fault that I did not 
quite accurately use the word “ survivor.” The fact. of survivorship i is 


_ a hecessary step in my title. 


Lord'Davey:—There is a passage in the judgment of Mr, Justice 
Innes. 

Mr. Cozens Hardy. —Survivorship is a necessary part of my title, 
because the effect of my surviving Domsisings makes me heir of the 
propositus. 

Lord Davey.—That is your thesis. 


Mr. Cozens Hardy,—Yes, not so much that I take as survivor in 


“the sense that I should have taken if it had been a partible inheritance, 


but that I am the last liver of the grandsons. 
Lord Davey.—On the death gf each heir of this branch you must 
look back and see who at that moment would be the heir ? 


Lord Watson.—If the succession had happened by the death “of 


‘ the propositus without having regard to any other interest į ? 


Mi. Cozens Hardy.—I do not think the sdh meni of this sponse 
touches this point. ; 
Sir Richard Couch, —It was not necessary to decide that jetoi 
here. Ki 
Mr. Cozens Hardy. —I only said that as my justification for pass- 
ing by that eee "I did not propose to read any part of that judgment, 
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I do not think, I can discharges my duty better than by taking your 
Lordships at once to the judgment, I am not able to find anything which 
throws light either way upon that. 


Lord Watson.—I suppose we must go back to the only authority. 


Mr. Cozens Hardy.—The judgment begins at page 105, It is the 


judgment of the Subordinate Court. “ The contest is as to the right of 
# succession to the Zemindary after the death of the defendant’s father 
“ who was the senior grandson (daughter’s son) of the Istimrar Zemindar, 
* while the plaintiff is tho junior grandson (day ghter’s gon ).’” 


Lord Watson. —Those are the allegation§ of each party: 


Mr. Cozens Hardy. —Then ho goes to*the issues, e” He quotes the 
issues. . oS 


Lord Hobhouse,—The first issue seems to be the Material one. 


. Mr. Cozens Hardy.—* It is conceded that the Mitaksharais the law 
“ governing these parties. According to the genius of that law, succes- 
“ sion to property separately held by a male should be traced from him, 
“ whether he gets it in a partition of unobstructed’ heritage, or by 
“ obstructed inheritance, or it is his self acquisition, see Mayne’s Hindu 
“Taw, Section 457; and paragraph 1 of Chapter XVIII Tagore- Law 
“ Lectures for 1880 by Sarvadhikari, pages 590 and 891 ; 10 Moore’s 
“Indian Appeals, page 311. It is only when a female succeeds as the 
“ heir of a male that the descent should be traced ; not from her, but from 
“the last full owner, as in 9 Sutherland’s Weokly Reporter, page 505, 
“ sce also Mayne’s Hindu Law S. S. 565 et, .seg, ‘ Complete ownership 
‘in him who takes an estate is the general principle of the Hindu Law’ 
eter to` certain charges of maintenance, &c., II West and Buhler 
“page 711, note. Hence his heirs succeed. By the nature of the case, 
“ the joint family must commence, and also must end, when it does ond, 
“inan individual who holds the property in a separate condition. If 


“this individual dies without becoming the root of a joint family, the , 


““Mitakshara law gives an interim enjoyment of the property to his 
“ female representatives, whén there are any, aud then transfers it to a 

“ collateral heir as the origin of a new joint family. Per Phear J. 11 

“Bengal L. R page 404, The following instance mentioned on the 
“defendant’s side will illustrate the principle. Suppose a father 
“-died leaving a son and a daughter, and supppse the son, after getting 
“ the property, dies leaving a widow and the said sister him surviving. 
“Then if the principle contended for by she plaintiff is to be accepted, 
t , that you should trace succèssion? from the original owner and 


endt from the last male owner, the daughter, i. e., the sister of the 
9 
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“-deceased, would have preference over the widow. But according to 
t the law as it is ordinarily understood and administered, the widow is 
“ admittedly the next heir of the son, and not the sister.” 


: Lord Watson.-—You dispuée in this case that if Doraisinga had 
lef} a widow with no male issue that his widow was entitled. 


Mr. Cozens Hardy.—Certainly it is involved in my proposition. 


Sir Richard Couch.—If you are right, his widow would not take 
anything. i Y 


Mr. Cozens Hardy.—Quite so, that is involved in my proposition. 
“It is urged on plaintiff’s side that (where a person derives property 
“i through obstritcted ipheritance, he is not to be deemed a full owner. 


Lora Davey. As I understand, that means what we kond: call 
a person who has a title which may be ousted by the birth of a direct 
descendant. 


_ Lord Hobhouse; —It is a little difficult to define, but it must be illis- 
trated simply by the widow’s estate. Thatis the obstracted inheritance, 
= Lord Davey.—An inheritance which is subject to some other right. 
Mr, Cozens Hardy.—Every reversioner of a widow’s estate isan 
instance of an obstructed inheritance. He takes by virtue of his owni 
merit. He has no title whatever until her death. “ But from the defi: 
“ nition of an obstructed and an unobstructed inheritance given in the 
‘‘ Mitakshara Chapter I Section IV, 3, (see also Mayne’s Hindu ‘Law 
“ Section. 250) it is clear that the obstruction is on the part of the three 
“ lineal descendants of the propositus and that on the:non-existence of 
# the son, grandson, and great grandson, the property would devolve 
“ onthe brother, nephew, uncle, &c. Hence, the plaintiff cannot succeed 
nnless he establishes that all heirs but sons, grandsons, and. great 
grandsons take only a widow’s estate. But the language:of the Mitak- 


| shara, Chapter II Section IV, v 3 does not support this view. If the 


true principle were that succession is not to be. traced from each male, 
but should, whenever a female’s “ estate has intervened, be traced* on 
“ all subsequent occasions from.the original owner, it would be impossi- 
“ ble to-ascertain the original owner of properties unless a register. from 


“í times of yore had been kept, and there would have been an innumer® 


“ably larger number of escheats to Government than has been the case. 


_“ Farther, if the principle contended for by the plaintiff be well found- 
“ed, who is to be the heir aféer the plaintiff, should he bo successful in 


“ this suit? Are we to seek for the brother and. brother’s issue of: the 
“ Tstimrar Zemindar ? Sych a course would lead to endless confusion 
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“and such clearly is not the uncertainty of the Hindu Law of Inheri- 
“tance. For these reasons, I am of opinion that the principle suggested 
“by the plaintiff is not, but that contended. for by the defendant is, the 

“correct canon of descent.’ Now, I must take your Lordships to the 


fourth i issue. a 
Ld 


Lord Watson.—That is putting the same question. 


Mr. Cozens Hardy.—But I think: the tearned Judge deals with 
this point more specifically in the fourth issue; “The Mitakshara, 
“ Chapter II Section IV, v 2, provides. “The Wife, and the daughters 
s Al, koth parents, brothers likewise and tHeir sons, gentiles, cognates, 

‘a pupil, and `a fellow student. On failyre of the first among these, 
“the next in order is indeed heir to the estate of one who, depart- 

“ed for heaven leaving no male issue, and Chapter IT Section TI, v. 6 

“ providese ‘ By the import of the particle also the daughter’ 8 son suc- 

“ceeds to the estate on failure of daughters.’ Thus Vishuu says. If a 
“man leaves neither son nor son’s son, nor wife, nor femalo isstie, “the 
“ daughter’s son shall take his: wealth. For in regard to the obsequies 
“ of ancestors, daughter’s sons are considered as son’s sons. Manu like- 
“ wise declares.—By that male child whom a daughter, whether formally 
" appointed or not, shall produce from a husband of an equal class, the 
“ maternal grandfather becomes the grandsire of a son’s son; let that 
“son give the funeral oblation and possess the inheritance. This would 
“ seem to show that a daughter's son takes the estaté as a full owner, 
“and since, as already stated, a male takesenothing less than full 
“ownership, descent should be traced from him. It is however argued 
“for the plaintiff that in as much as daughters take only a life estate, so 
“daughier’s sons also take only a life estate. But there is no analogy 
“between the two, and a consideration of the grounds on which a 
€ daughter’s son inherits will show that he takes as full owner. The 

“ object of inheritance is the conferring of spiritual benefit (see Maine’s 


“ Ancient law, 9th Edition pages 19], 192, and every treatise on Hindu . 


“ Law) and on this ground the-leaning of the Hindu Law is to vest the 
“ihheritance only in nales, ‘subject to certain limited exceptions in 
“favor of certain females (as to which see 2B, L. R. F. B, p. 3; 
“I West and Buhler p. 126). The daughter is brought in as an 
“heir on the ground that she produces or is likely to produce a male 
“competent to offer oblations, while the daughter’s son is himself 
“ able to confer spritual benefit (see his capacity-therefore discussed in 
“the Sarasvativilaso, s. s. 653—709), and he thus stands on a different 
“footing from a daughter.” Then he refers to certain authoritics, 
“ Tho plaintiff himself has in paragraphs 4 and 5 of the plaint referred 


aga 
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“ to the defendant’s father’s tenure of the Zemindary as being owner- 
“ship, but as he has taken the trouble (by an additional written state- 
“ ment) to repudiaté his intention to ascribe ownership in the ordinary 
“sense to the defendant’s father, I shall not base my decision on the 


*< plaintiff's alleged admission. The principle and authorities mentioned 


“ Above lead to the conclusion that the defendant’s father’s possession 
“ was such as to coustitutg him a fresh stock of descent.” ` 


Lord Watson, —That seems to me immatgrial. It is tho mere use 
ofa worde , Ra 


. ry : 
Mr, Cozens Hardy.—I read this line, because ib speaks of the 
conclusion. “Phe principlé and authorities mentioned above lead to 


tho gotelusion that the defendant’s father’s possession was such as to 


“ constitute him ə fresh stockvof descent.” My Lords, I think I may 


how pass from that. 


* Lord Davey.---He took a full transmissible estate. 
Mr. Cozens Hardy.—Or, to use ‘the mae phrase, he was the 
stock of descent. 


r 


Sir Richard Couch.—Do you say that ho took only such an estate 
as his mother would have taken ? ae 


Mr. Cozens Hardy.—Yes, 
Lord Davey.—That on each death you go back to the propositus ? 


Lord Watson.—Ié would come to this; that until both these 
lines of males are extinct, no male in either iis ever takes anything 
except the widow’s estate, or something analogous. 


Mr, Cozons Hardy.—That is the proposition. 


Lord Watson.—That is to say an estate terminable in his life 
and leaving. for onquiry when that life terminates who at that time is 
the heir. 


Sir Richard Conch.—Is there any instance in which a male takes 


n limited estate of that description ? : e 


` Lord Hobhouse.—There would be plenty of instances, if such 
were the case. Your proposition amounts to this, that where the estate 


- js impartible and the inheritance is once obstructed, it is always so, ff 


that were so, ib must have happened in thousands of estates in India. 


Lord Watson.—A very pertinent question was put by Sir 
Richard Couch, namely, whether there is any instance of a male taking 
an estate of that kind. g 
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Mr. Cozens Hardy.—My friend Mr. Branson has much more 
knowledge of this branch of the law than I can pretend to.have. I mall 
leave him to answer that question. 


I will now come to the judgment ef the Court of appeal at page 122 
line 22. “The question for determination is whether, under, the 
“ Mitakshara law, ‘suceession is to be traced from the last male holder 
“or the Istimrar Zemindar. The Ist and dd to 6th issues recorded in 
“ this case relate rather to the different grounds on which appellant 

“ presses his claim than to independent questitns; as regards the first 

Wb viz., whether succession is to be trated from the last male holder 

‘or his maternal grandfather, appellant's contention, is that, when a 
“ person succeeds to an obstructed heritage, that person is not, whether 
“a male or female, a full owner. There‘is, however, no warrant for it 
“in the Mitakshara. The general rule of Hindu Law is that, when a 
“ male heir succeeds a malè owner, the former is as much full owner as 
“ the latter, the principle being, as stated by Manu in Chapter 1X ‘verse 
“187, that to the nearest sapinda the inheritance belongs. The only 

“recognized exception to it is that, when a female, such as a widow or 
“ daughter succeeds a male owner, her succession is a case of interposi- 
“ tion between him and his next sapinda, on the authority of Katyayana, 
“ who directs that upon the death of such female, the last male owner’s 
“ (and not her own) heirs shall take the heritage. This text is referred 
“ to, and the history of the introduction in the Mitakshara of the widow 
“ and the daughter among heirs is explained in the decision of this Court 
“yeported in Muthwvaduganatha v. Dorasinga, I, L. R. 3 M., 830 and 
“331. As for obstructed and unobstructed heritage (Sapratibandha and 


« Apratibandha), the distinction is material only to the extent that, inthe | 


“ one cage, the nearer male heir excludes the more remote, whilst in the 
“ other, the doctrine of representation excludes this rule of preference. 
“ Tt is founded upon the theory that the spiritual benefit, derived from 
“ three lineal male descendants, such as son, grandson and great-crand- 
“ son, is the same, though, among “collateral male heirs, the quantum of 
“ such benefit varies in proportion to the remoteness of the male heir from 
“ the deceased male owner. Hence it is that the text of Yagnavalkya 
"“ cited in Mitakshara, Chapter II, Section I, verses 2 and 3, premises 
“the death of a male owner without male issue and enumerates his 
` “ heirs in the order in which they are entitled to succeed, adding that, 
t-on failure of the first in the order in which they are enumerated, the 
“ next in order is the proper heir. Thus the rule’ that to the nearest 
“ sapinda the inheritance belongs, applies alike whether the heritage is 
“ obstructed or unobstructed, with this autorence viz., that, when the last 


Pw 
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s 
“ full owner leaves sons, grandsons, and great-grandsons, their sapinda 
“ relationship confors equal spiritual benefit on him, though their blood 
“relationship is not the same and that they are all co-heirs within the 
“ meaning of the rule. The decision of the, Subordinate Jadge on the 
* first issue is therefore correct.”* Then at page 124 he deals with the 
“ fanrth issue. “The fourth issue was raised with reference to the 
“contention that ‘Doraisinga Tevar’s interest in the ‘Zemindary was 
“only a qualified interest? and that it consisted only in the right of 
“ management subject to appellant’s right to, succeed to him on his 


“ death, and the Suboydimate Judge was right in disallowing: it also. In 


“ the first place, Doraisinga was owner and not a mere manager,- and 
“ his ownership.was that of amale sapinda and nota qualified heritage 
“asin the case of a widow or daughter. The Smritis from which his 
“right “of succession is deduced ky the Mitaksbara in Chaper II, Section 
“TIT, verse 6, are y those of Vishnu and Manu. The former says. “In 


` “regard to the obsequies of ancestors, daughter’s sons are- considered 


“son’s sons, aud the latter observes:— “By that male child whom a 
“ daughter; whether formally appointed or not, shall produce from a 


~“ husband of an equal class, the maternal grandfather becomes the 
“ prandsire of a sows son; let that son give the funeral oblation? The. 


“Smriti on which the Mitakshara rests the daughter’s succession is that 


“ of Vrihaspati, who says, ‘as a son, ‘so does the daughter of a man, 


“ proceed from his several linbs.’ It is then clear that in the case of tho 
5 daughter, the ground of succession is that she is her father’s sapinda, . 
“because she proceeds from his limbs like æ son, but in the case of 
“ daughter’s son it consists in the union of blood relationship through 
“the mother with that of sapinda relationship in its spiritual sense, as 
“in that of son’s son, or the son of an appointed daughter under ancient 
“Hindu Law. There I may also draw attention to the Vedic text cited 
“in the Smritichandrika and to its effect, as discussed in Chapter IV, 
“verses4—8. Those texts show that there is a passage in the Tattliriya 
“ Veda to the offect that females and,persons wanting in an organor sense 
“or member are incompetent to inherit, that accordingly Bodhayana says 
“that females are incompetent to inherit, and that the author of the 
“ Smritichandrika edhi dari ihat yigt they take is not Dayam ot pure 
“heritage, btit only an “ amsam”’ or an allotment in the nature of a pro- 
“vision or & qualified heritage.” : 


Lord Watson—The learned Judge says, “ It is then clear in the 


‘case of the daughter, the grouyd of succession is that she is hor father’s 


sapinda’”—I should think he meant to Bay, “ but pene *—I do not 


_ know. 


. i e 
PART var] i THE MADRAS LAW JOURNAL REPORTS. | 168 


Lord Hobhouse—I think it is right. The sapinda may be taken 
as expressed by our term “ cognate.” 


Mr. Mayne—Tlie essence of the Mitakshara law is that they define 
sapinda without reference to spiritna) benefit which would exclude 


daughters and only as to corporeal affinity. A 


_ Mr. Cozens Hardy— Reading the foregoing passages together 
“it followed thet, when the daughter succeeds she takes the heritage as 
“an “ amsam.’ l 


Lord Watson—He speaks of the sapinda relationship i in its PR 
sense. 


Mr. Bratson—In both senses. E 5 . 


Sir Richard Couch—It is referring *to the distinction ° PEN 
what the danghters take and what thefdaughter's s8n takes. Itis the 
nature of the estate that cach takes. The daughter takes only the limited 
interest and the sons take a complete interest—the complete estate.— 
That is what it means. 


Lord Hobhouse—You do not deuy that in the case of a partible 
estate this is w correct ‘expression of the law. You have to shew that 
in the case of an impartible estate there is a difference, 


Mr, Cozens Hardy—I will read the rest of the passage :—“ She 
“ takes the heritage as an amsam or as a provision for life with power of 
“ alienation on exceptional grounds, or, as is usually put, as a qualified 
“heritage, and that, as she succeeds solely by reason of blood relationship 
“ her succession is constituted into a case of interposition between two 
“ consecutive me heirs who are both blood relations and sapindas in a 
“ spiritual sense.’ 


_ Sir Richard Couch—They are the parties who take a. complete 
estate—that is the distinction he makes between them. 


Mr. Cozens Hardy—“ It is also clear, on the other hand, that when 
“the daughter's son succeeds, he succeeds asa regular sapinda in the 
“same way in which, a son’s son or the son of an appointed daughter 

“ succeeds, that the „Vedic text and the disability consequent upon.it do 
* not apply to him, that he inherits from his mother’s father though after 
as ee death and not from her, that he is a full ownor like a son’s son 
‘or an appointed daughter’s son, and that like every regular or male 
oe he also becomes a fresh stock of descent whan the right to 
“inherit once vests in: him. The appellant's contention which ignores 
“ this distinction between the daughter and the daughter’s son as heirs 
“at law cannot be supported,” ~ 
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I will now go to Mr. Justice Best’s judgment. 


Lord Hobhouse—This judgment. which we have been dealing with 
is the judgment of a Hindu lawyer of very great eminence. 


e Mr. Cozens Hardy—Yes. Mr. Justice Best's judgment is at page 
126° line, 17. “The question, therefore, is whether on the death of 
“Doraisinga Tevar, the succession is to be traced from the Istim-. 
‘rari Zerhindar as contended by the plaintiff or from Doraisinga 


` “ Tevar himself, as urged on behalf of the defendant. The Subordinate 


“Judge has upheld the ‘defendant's contention, and I am of opinion that 
“he is right in so doing. “It is urged on behalf of the plaintiff that 
“ Doraisinga Tevgr’s possession was as manager of the estate by reason 
“ of its impartibility and thaf the estate having been the joint-family 
“property of himseff and plaintiff, the latter is entitled to the same right 
“of survivorship, as was observed in Naraganti v, Venkatachalapatz, 


-“T, p. R, 4M, 250 at page 267. The impartibility of the subject does 


“ not necessitate the denial of the right of survivorship, and there are not 
a wanting in the admitted riles which govern ‘the enjoyment of.such 
property and the succession to it indicia of ownership and consequent 
“ survivorship’. But can the plaintiff be held to have been a co-owner 
“of the Zemindary with Doraisiuga Tevar, for it is only in case of 
“ co- ownership that there can be a right of survivorship.” 


Sir Richard Couch—That is the point. 


Mr. Cozens Hardy—‘ As pointed ont by the Subordinate Judge, 
“ plaintiff and Doraisinga Tevar are the sons of different fathers and 
“ consequently members of different Hindu families, and therefore not 
“co-parceners within the meaning of the Hindu Law. The claim by 
“right of survivorship has, therefore, been rightly rejected ; and, as 
“the last male owner from whom the right of succession is to be traced 
“is Doraisinga Tevar, the Subordinate Judge is right in holding that 
“the son, the defendant, and riot the plaintiff, is the person entitled to 
“succeed to the Zemindari. 


Sir Richard Couch--How can there be a sight of survivorship 
between persons who are members n different families. How can they 
have a right of survivor. 


Mr. Cozens Hardy. =i do not think I would venture to submit that 
proposition. I have not attempted to submit that proposition. 


Sir Richard Couch—We considered the question not very long 


‘ago. There is only joint ownership with right of survivor in the case 


ofa joint-family. We considered that matter. 
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Lord “Watson. —1£ you fal] ae upon analogy then you must fall 
back upon the contention which was previously put forward in the 
Court below; namely, that the estate of Doraisinga was a limited estate 
analogous to that of a widow, that he was a mere manager, and that the 
beneficial interest all through did nof belong to him, but belonged ta 
other members of the family including your client. ° 


Mr. Cozens Hardy.--The other members of the family have certain 
‘rights of maintenance. 


Sir Richard Couch.*He was something moyo than a manager. If 
that theory cannot operate, the whole of the droumefit, goes by the 
board. To callthe owner of an imparable; Raj only a manager is rather 
novel. . 

Mr. Cozens Hardy.—-The question whéch we kani to ony Lord- 
ships is that in the case of an impartite Raj like hose to which the 
rule of -primogeniture applies the true test is who is the eldest heir. 

Lord Watson.——-There is no doubt about the rule of primogeniture ; 
if you have to trace them to the original stock on each occasion, I should 
think probably your contention is right, The question is whether after 
the estate has- become vested in one by succession, he is to be regarded 
not as the original stock at all. 


Lord Davey.—You do not quote any texts from ancient writers. 


Sir Richard Couch.—You' cannot even find in Colebrooke’s Digest 
a text in your ‘favour. 


Mr, Branson.— My Lords, I am with my learned friend Mr, Cozens 


Hardy. 


I am not going to refer to Colebrooke’s Digest, the case being one 
as my learned leader has pointed out to your Lordships, bare of authority, 
So far as any texts of the Hindu Law go, I desire to emphasise one point 
and that is the point which Lord Watson just now referred to, and that 
is this; that the daughter’s son coming in as he does, as I submit to your 
Lordships absolutely without any original authority in the Mitakshara, 
cemes in in an anomalous position. He comes in and takes an estate 
through’his mother. ° 


Lord ‘Watson.—I do not think Pe either takes it from or through, 
he takes it after his mother. 


Sir Richard Couch.—He does not take it as heir to his mother. 


Mr. Branson.—That case was also decided. 


Lord Watson, —No; no, It is quite paren stated by both the - 


learned Judges in the Court below, 
3 
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Mr. Branson.—But if your Lordship goes back to the Mitakshara, 
he takes becanse he was the daughter’s son. His mother never held. | 
When you go back to the Mitakshara law, the daughter’s son, I submit, 
is not really mentioned at all. As your Lordship knows he is br onght 
m by the commentators on the Mitakshara, but not by the original 
Mitwkshara 

Sir Richard Couch.—It has ieee the settled law that he does take., 

Mr. Branson.—If he does take, does he take a limited estate, or 
the same estate as any, other male heir would take. 

Sir Richard Couch, If the Raja dies and his widow succeeds npon 
his death, the estate lapses into intestacy not of her but of the Raja? 


Mr. Branson. —Quíte so. 
Sir Richard Cqguch.—It ‘Gould only be taken out of that intestacy 
by his heir. ; 


Mr. Branson.—I only want to sat attention to the way in which 
the daughter’s son is brought in, Under chapter 11. of the. Mitakshara 
section II “The wife, and the daughters also, both parents, brothers 
likewise and their sons, gentiles, cognates, a pupil and a fellow student” 
That is the text from the Mitakshara, He comments thus. He says 
in chapter II. section II. paragraph 6, “ By the import of tho particle 
also, the daughter's son succeeds to the estate on failure of daughters” 
In chapter II. section IV which I have just read, there is no mention 
of daughter’s son, “The wife, and the daughter, both parents, brothers 
likewise and their sons, gentiles, cognates, a pupil and a fellow student.” 
There is no mention of daughter’s son. Those are the persons , 
who are to take, but if your Lordships will turn to page 353 — 
it is set out in the record—yon will see, “ By the import of the particle 
also the daughter’s son succeeds to the estate on failure of daughters,” 
As pointed out, the particle cannot have that effect. 


Lord Davey.—It has been acted upon ever since.- 


Mr. Branson.—He being brought i in that way, without having any 
original authority, the question is whether our side were not right if 
contending that, as he is brought in in this anomglous way, that he 
takes an’anomalous estate, and not a full estate of thé Hindu male heir, 


Sir Richard Couch.—Have you any authority at all for this proposi- 
tion which is now brought forward at this present date. 


Lord Davey.—It is quite, contrary to what is afterwards said. 
“Thus Vishnu says if a man leaves neither son nor son’s son, nor wife, 
° “yor female issue, the daughter’s son shall take his wealth. For in | 


. 7 
PART VILL] THE MADRAS LAW JOURNAL REPORTS. 167 
e ; 

“regard to the obsequies of ancestors, daughter’s sons are considered 
“as son's son’s,’ It is adopted in the Mitakshara. 

Mr, Branson.—That is the only way in which it seems to me I can 
put it. Isubmit that to your Lordships. Therest of the argument ne 
been put to your Lordships by my learned leader. 


Sir Richard Couch.—If you are right, then the question must have 
arisen over and over again iu the course of saveral hundreds of years. 


Mr, Mayne—The point has never been raised before except for 
the purpose of being denied, which has ‘been on’ wo ogeasions before. 
It is as clear as possible that the Hindu law never gets behind a male 
owner when hé once takes a full estate. He does not take an estate as 

manager, trustce, or anything of the sort, bat whon by yirtue of 
inheritance or in any other way the estate vests in a single male" owner, 
the law of inheritance never gets behind him. In no commentator, and 
in none of the ancient writers is any other mode of stating the law of 
inheritance put forward than this, As the governing rule for each 
case you take the male owner and then you trace out the line of descent 
from him to the outside limit to which any one can trace nameship or 
lineage to him, and you go, if he isa Brahmin, to his pupil and if he is 4 
merchant, to his partner, and ultimately you get to his estate, But no 
suggestion can be derived from any text-writei, or from any one who 
has ever written upon Hindu law, that when once you get the male 
owner you have anything to do for the purpose of considering how his 
estate is to go after his death, except to consider who itis under the 
Mitakshara law, The heirship depends upon corporeal affinity, and 
accordingly tke line of heirship is different from the line of heirship 
under ‘the Bengal law. Under that law the heirship depends upon 
spiritual benefit, and in that way a different line of heirship is traced 
out. But in no system of Hindu law that I have ever read or that any- 
one has ever becn able to unearth, do you ever attempt to get behind a 
male owner when it is once vested ip him. 


Lord Dayy—MMr. Branson’ s proposition is that it never was vested 
in your clients. 6 


Mr. Mayne—My proposition is that when a male owner gots by 
inheritance, it is vested in him and cannot be vested in any ono else. 
The distinction between a male owner taking and a female owner 
taking is this, that a female owner who takes by inkeritance from a 
male takes for limited purposes, namely, for the purpose of provision 
and support for herself during her lifetime, and for the purpose of dis- 
charging certain duties towards the (estate which again limit her owner- 
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ship of it) until she dies. - Then when she dies, the inheritance is traced 
not from her, because the estate is never completely vested in her except 
for certain purposes, but from the last male owner. 


Lord Watson.—There is no estate of inheritance in her. 
e 


Mr. Mayne.—No, and originally, probably, she never took by inher- 
itance ab all, The text that is referred to by the writer who says that a 
woman is utterly incapable of inheritance is still relied upon for the 
purpose of showing that no female can take by inheritance at all, except 
those who have one after the other slid into ‘the root of inheritance in 


exceptional instances?” So that it rests upon principle, and my friend . 
has not been able to point oub a single case in which any male owner | 


when once he talees ‘by. inheritance is not the complete owner from whom 
and front whom alone the imheritance is to be traced. My friend has 
not been able to point out an} statement or any suggestion or even 
assertion of any doubt upon that point, “But, my lord, this very point, 
hamely, whether a daughter's son can be made an exception to the rule 
is a point which has been discussed and has been considered. It has 
been discussed and considered by Jagannatha—and your Lordships will 
find it in.Colebrooke’s Digest—a Hindu lawyer of the greatest possible 


eminence. He discusses it from the Bengal law point of view, and he ^ 


decides the question, in favor of the complete ownership of the danghter’s 
son. Iam quoting from the 3rd volume, which I think is the original 
edition. It is at page 494. Hesays! “If they be inferior to a wife” 
“does it not follow that the heirs of the original owner shall take the 
“‘ property after the death of the daughter’s son, or even after the demise 
“of the pupil and the rest?” Then ho says: “ Neither is this con- 
“sistent with common sense, nor acknowledged by numerous other 
“authors nor conformable with logical reasoning ; for no authentic text 
“ ordains it, and the son of a daughter’s son ought not to be prevented 
“from taking the estate of his father, the inheritance of which falls 
“ within the seven lawful means of acquiring wealth.” 

Lord Watson.—That means the grandfather, I suppose. 

Mr. Mayne.—Yes, He takes it by inheritance from his grandfather, 
and they say that when once he has taken by inheritance from his grand- 
father then he takes the whole of an unlimited inheritance. 


Sir Richard Couch.—When once the daughter's son takes the estate 
of his grandfather, he takes the whole. 

Mr. Mayne.—Yes. Then my Lord, at page 502 he says :—On the 
“ death of the daughter’s son, who has received the heritage of his 
“ maternal grandfather, his own son claims the estate; because it had 
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“ become the property of his father, and because no express law resists 
“ his right. This should be noticed. Such is succession of a daughter’s 
“son,” That of courseis very important from the Bengal point of view, 
because from the Bengal point ọf view the spiritual benefit between the 
daughter’s son’s son and, the surviving daughter’s .son by another 
mother would be very different. Even under the Bengal princfple, 
Jagannatha decides in favor of the daughter’s son taking the whole 
estate and then passing it on to his familf. Under the Mitakshara, 
nearness of cor poreal affinity is the test. 

Sir Richard Couch.—If that is so, under thes Bengal Law it would 
be still more se. 

Mr. Mayne.—A fortiori it would be” under the*Mitakshara law. 
This case has come up twice, and as far as T know only twice previously 
to the present case, for decision. The Arst is the cas which your Lord- 
ship will find in Sir Hyde Hast’s Notes of Cases, which are only to be 
found in Morley’s digest in the second volume. In that volume*this 
case appears. It is the case of Ranijoy See v. Tarrachund. It is at 
page 79. This was a case before Hast C. J. at chambers in May and 
June 1816. “ Ranijoy See claimed through his uncle and aunt, as the 
“ persons last seised, the aunt having shortly before survived the uncle, 
“ whose patrimonial estate it was; and complained that the defendant, 
“whom he charged to have originally held as a tenant under his uncle, 
“now clained the estate as son. The defendant insisted that he never 
“held as tenant to the uncle or aunt, or to the petitioner, but to one 
m aola, Hussein - Shah, from whom he purchased abont nine years 

‘ago; and that fact would have been tried between these parties, but 

‘in the cross examination it came out from the petitioner that his uncle 
“and aunt had left an only daughter surviving them who was married 
“to a person of the name of Lubkissor, and who had a male child by 
“him, which male child survived the mother from eight to fifteen days. 
“ Wherefore the Chief Justice took the opinion of the Pandit upon the 
‘matter of law, whether, supposing, as the complainant averred, that 
“this estate had been the property of his uncle,.from whom he claimed 
“ag next’ male heir, on default of issue of his uncle, the property would 
“be his or Lubkissor’s, The Pandit declared—first, if there had been 
“ no issue of the uncle’s daughter surviving its mother, the property, on 
“the daughter's death, would have gone away from, her husband, 
“ Lubkissore to the complainant as next male heir of the uncle; but 
“secondly, as the daughter had male igsue which survived her the 
“ estate descended to such male issue, on whose death Lubkissore, the 
“father took as heir of his son.” The infant became a new stock of 
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descent, and therefore his father, the-husband of the daughter his 
mother, took by heirship to him though he was no heir whatever to the 
uncle. Now there is another decision, and the only other really express 
decision that I know of. Itis in the third volume of the Allahabad 
Reports at page 134. Itis the case of Sibtat (defendant) v. Badri Prasad 
ande others (plaintiffs). The side note is :—“ according to Mitakshara 
“law a daughter’s son takes his maternal grandfather's estate as full 
“ proprietor, and on his de&th such estate devolves on his heirs, and not 
“on the heirs of his maternal grandfather. His Gotraja Sapindas, or 
“ the persons related to him through his father have therefore preferen- 
“ tial rights to succeed him to the persons related to him through his 
“ mother. The- Court says the Courts below have, however, erred in 
“4 holding that Nand Lal had only a limited interest. On the contrary 
“as the son of Chottey Lal’s daughter he took the inheritance as full. 
“ owner; and on his death the succession would pass to his heirs and 
“nat to the heir of his maternal grandfather.” The authority is as 
clear as possible upon principle, and upon direct decision, and nothing 
could be more unimpeachable than the Judgment of the Court below, 
ospecially the Judgment of that great Hindu lawyer Muthusami Aiyar. 


Mr. Cozen Hardy.—My Lords, 1 have nothing further to add. 
The Judgment of their Lordships was delivered by 
LORD HOBHOUSE.—Her Majesty in Council is called upon 


.to decide yet another dispute arising out of the succession to the _ 


Yemindary of Shivagunga. The nature of the dispute is best stated 
by reference to the pedigree set out in the case of the Respondent, ° 


who was the defendant below :— - 
PEDIGREE. 














ear aap 
Gourivallabha Tevar Muthuvadvga Tevar. 
Istimrar Zemindar, died 1829. 








ns =~ Male line of usurpers, 
Married 2nd Wife, Married 3rd wife, . ousted by Decree of 
Rukku, Velu. Privy Council in 1868, 
e 
Vellai Nachiur, Katama Nachiar, 
died before 1863. died 1877. 6 
Zemindar by Decree of © . 
Dora sika Tevar, Privy Council, 1805. 


died 1862. 9 MI. A. 548. 
Zemindar by Decree of KANA | 
Privy Council in 1831. Muthuvadugauradha 


SI. A. 99. defendant in suit 
z ‘ which ended in 1881. 
Periasami, Plaintiff and Appellant 
Defendant and herein. 


Respondent herein. y 
The cffect of the litigation which ended in the year 1863, was 
to establish that the Zemindary was the self-acquired property of 
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the Istimrar Zemindar, and that it devolved upon his younger-and 


only surviving daughter Kattama in preference to collateral heirs. 


Kattama died.in 1877, when her son the present appellant, 
who was plaintiff below, claimed toabe entitled in preference to 
Doraisinga, the son of Kattama’s sister, who was the oldest 
daughter of the Istimrar Zemindar. In that liti gation, which ended 
in the year 1881, it was established that tbough the Gdg was 
impartible, Kattama took it for the ordinary Hindu woman’s esiate, 
and thatupon her death it devolved not on het heir, bpt on the heir 
of her father. 

~ Daraisinga being dead, the plaintiff has preferred a fresh 
claim to the Zemindary. He maintains tbat the Istimrar Zerindar 
is still the root of title, and that he being a grandon is entitled to 
succeed in preference to the defendant, who isa great-grandson. 
The defendant maintains that Doraisinga acquired full and cém- 
plete ownership, and became a fresh root of title, so o that the pro- 
perty descended to his son, 

Both Courts below have decided that the defendant’s conten- 
tion is right. The plaintiff’s claim is founded on the idea that the 
present question is the same as that which arose on Kattama’s 
. death. Then the Istimrar Zemindar was the root of title, whose 
heir was to be sought ; therefore it is argued he isso now. That 
argument loses sight of the difference between the imperfect or 
obstructed heritage of a female, and the full heritage of a male 
successor. It is not disputed by the appellant’s counsel that, if the 
property were partible, Doraisinga would have taken an absolute 
ownership constituting him a new stock. But it is contended that 
a different rule is applicable to an impartible estate, and that if the 
inheritance of such an estate once becomes obstructed, it is always 
obstructed, so that on the death of each owner the true successor 
is the heir of the last unobstructed owner’ They have not pro- 
duced any authority, | nor suggested any principle for such a dis- 
tinction. When an estate is impartible, it is enjoyed in a differ- 
ent mode from that prescribed by the ordinary Hindu law; but 
the inheritance is to bé traced by the same mode, unless some 
further family custom exists beyond the custom of impartibility. 


Their Lordships do not discuss the question of survivorship, 
because Mr. Cozens Hardy distinctly stated that he rests his claim 


een. 
~ 


Mathu Nara- 
bi Reddi 


Balakrishna 
Reddi. 
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not on-survivorship between the plaintiff and Doraisinga, bat on 

the plaintiff’s greater proximity to the true root of title. But on 

both points they express their agreement with the learned Hindu 

lawyer who presided at the hearing of this case in the High Court, 

and whose services have recently been lost to that Court. 


* Their Lor dships will humbly advise Her Majesty’ to dismiss the 
appels, The appellant must pay the costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar. : 
Mutiiu Narayana Reddi ... ... Appellant (lst Defendant.)* 
° 7 v. 


Balakrishna Redfli and 2 othẹrs. ... Respdt. (1st.& 2nd Pléfs.) 


Civil Procedure Code S. 232—Transferce Decree-holder—Assignment by one only of 
sevdral decree-holders—Duty of Court executiug decree, ° 


There is no prohibition in law against. one of several deoree-holders assigning 
his interest under the decree to a stranger. But whether such an assignment ought 
to be recognised under S. 232, by a Court executing the decree must depend upon 
the circumstances of each case. Generally, the court will recognise such as assign- 
ment, unless the judgment- -debtor or the other decree-holders show that they will 
be prejudiced thereby. Kishore Chand Bhakat v. Gisbourne, I. L. R., 170, 341 
followed. 

Appeal against the order of the District Court of South Arcot 
in C. M. P. No. 168 of 1895. 


One Balakrislina Reddi applied to the District Court of South 
Arcot under 9. 232 -of the Civil Procedure Code to put him on 
record in Original Suit No. 4 of 1894 on its file in place of the 1st 
plaintiff and allow him to execute the decree in the case, on the 
ground that the Ist plaintiff had assigned to himihis right under 
the decree. He prayed thab he may be accepted as transferee 
decree-holder. The judgment-debtor objected on the ground that 
the transfer was illegal. The District Judge overruled the objec- 
tion and recognized Balakrishna Reddi as transferee plaintiff. One 
of the judgment-debtors thereon appealed to the High Court. 

0. R. Pattabhiram Aiyar for appellant. 

V. Krishnaswami Aiyar for respondent. 


The Court delivered tlte following 





#* A, A. O. No. 10 of 1896. - ; 13th April 1896. 
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JUDGMENT :—'The objection taken is that unless all the 
decree-holders join in assigning the whole of the interest possessed 
by them under the decree, no order should be passed under S. 282 
Civil Procedure Code. The case in Kishore Chand Bhakat v. 
Gisbourne, I.L.R., 17 C, 341 is an authority against this contentio. 
Following that case I hold that there is no prohibition in “law 
against one of several decree-holders assigning his interest under 
the decree. Whether such an assignment ought to be recognized 
under the section of thé code referred to, above and the assignee 
permitted to take out execution must depentl upôn. the circum- 
stances of each case. Here, however 1 I see no objection to the 
1st respondent being permitted to execute the dectee according to 
law. The appellant was not able to show how ho would have been 
prejudiced by the respondent being Slowed to execute the decree. 
The order of the District Judge was right. The appeal is rejected 
with costs of the' 1st respondent. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Fresent :—Sir Arthur Collins Kt., Chief Justice and Mr, Justice 
Benson. 


Quesn-Empress is vet * ove Appellant 


Kaliyan and others «ae ... - Prisoners. 


Indian Penal Code S. 224—Madras Salt Act, Act IV of 1889 5. 49—Seurch warrant— 
Arrest by Salt Officer without search warrant. 

“The accused were charged under S. 224 of the Indian Penal Code with the offence 
of escaping from lawful custody. They had been arrested by a Sub-Inspector 
of Salt under S. 47 of the Salt Act without a warrant from a magistrate, The In. 
spector had information at 9 P. M. on a certain night and arrested the accused who 
were in possession of contraband salt at 3 A.M, the next morning. The magistrate of 
the place was only within a furlong or two from the place where the Sub-Inspector 
was, 

Held that a search should generally be made only under warrant from a magis- 
trate, that under the circumstances of the case, the delay in obtaining a search 
warrant would not have prevented the discovery of the contraband galt, that the 
detention of the accused by the Inspector was illegal and that the accused were not 
guilty of the offence with which they were charged. 


Appeal under S. 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed on the accused in appeal 





* Cr, A. No. 702 of 1895. - 15th March 1896. 
4 


Queen-Em- 
preng 
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case No. 5(9 of 1895, by the Head Babu Magistrate of South 
Arcot. 
The facts of the case appear sufficiently well from their Lord- 
ships’ judgment.. i : zs 


e The Public Prosecutor for the appellant, 


H, G. Wedderburn and V. Krishnaswami Aiyar for the priz 
soners, j ' 


“The Court delivgt ed the following 


JUDGMENT :—The Stationary Sub-Magistrate of Chidam- 
baram convicteé eighteen pariahs of Puthur who had been arrested 
by offieets of the Salt Department on the 18th March. 1895, of 
having escaped fr8m custody oh the same day, an offence punishable 
under S. 224, Indian Penal Code. 


“On appeal the Head Assistant Magistrate NG them on 
. the ground that the Salt -Officers had made the arrest unlawfully 
and that escape from such custody was no offence. 


Against this acquittal the Public Prosecutor now appeals on 
behalf of Government. 


It is admitted that the Sub-Inspector of the Salt Department 
had no other authority to make the arrests than that given by S. 47 
of the Madras Salt Act, 1889, Thé'question is whether; under the 
| circumstances, his action: was in accordance with the provisions of 
that section. It empowers an officer of the Salt Department’ when- 
‘ever he “has reason to believe that, contraband salt is being 
E: a, SE e as at KN kept in any place and that the delay in 
obtaining a search warrant will prevent the discovery thereof,” 
after certain formalities to searchsuch place, seize any contraband 
salt therein and arrest any person concerned in the keeping of 
such salt., The Sub-Inspector has sworn. thas he got infar mation 
that there was contraband salt in the paracheri of Puthur about 
9 r.a., on the 17th March; that he had no time to get a search 
warani before the ian before the next morning, and that 
had he waited until the next morning to obtain a search-warrant 
the matter would undoubtedly have come out, as 20 or 30 warrants 
would have to be prepared by the clerks, and the salt, would haye 
been destroyed. . 
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` He admits tliat he applied for police aid a week previously 
but says it was to ‘aid in searching villages generally, and there 
were several notorious villages in the-neighbourhood. He Beye, he 
only got definite information of the, houses and the owners’ names 
on the night of the 17th. These statements are not contradicted by 
any evidence, and we are not disposed to regard them as false: 
We think, however, that there can beelitile doubt but that the 
Sub-Inspector could have obtained information sooner had he 
cared to do so and that, „in any case, he could have applied to the 
magistrate for a search-warrant even after he got the'information, 
and was not justified, under all me cjrcumstances, in making the 
search and arrest without doing sò.” The Sub- -Inspeetor asked for 
police aid a week before the 17th. - It was noj, in fact, used for 
any search except that of Puthur. The Sub-Inspector’s Petty Officer 
Arunachela Pillai knew that there was-contraband salt-in Puthur 
for two or three days before the 17th, but he says that he did nob 
tell the Sub-Inspector until the night of. the 17th, and adds “I do- 
not volunteer information to my superiors, but if they ask me, I 
offer them.” It seems.to us clear that the Sub-Inspector knew in 
w general way that there was contraband sali in the paracheri. of 
Pathur for. some days before the 17th and that he could have ` 
learned, full particulars had he chosen to- enquire of his Petty 
Officer. It can hardly be believed that he was in. ignorance while 
the latter was in. possession of detailed information, The Subs 
Inspector says that during the past four years he has conducted 
some 200 searches, but has never once applied to the magistrate 
. for. warrant.. It seems to us that. this indicates the existence of a 
system whereby the intention of the Legislature is habitually frus- 
trated. It is clear from S. 46 of the Act that it contemplates 
searches being ordinarily made under the authority of warrants 
issued by a magistrate. Section 47 was intended to be availed of 
only inecases where “ the. delay in obtaining a search warrant” 
from a magistrate would prevent .the discovery of the salt. The 
Act does not allow a salt officer to make a search without warrant 
because he fears that the publicity involved in asking for a warrant 
will prevent the discovery of the salt.” He has power to make tlie 
search only when the delay involved, in getting a warrant would’ 
ptevent such discovery. Apparently; however, the system of this 
Sub-Inspector is never to get definite information until just before 
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the-time of the intended search, and then to make the search him-. 
self without warrant, alleging in justification that the delay in 


obtaining the warrant would ‘lead to the destruction of the salt. . 
We think that this system, if, it exists, as it appears to do, is an 


abuse of the powers given by the Act which calls for the attention - 


of Government and the superior officers of the Salt Department. 


In the particular case now before us, the evidence shows that 
the Sub-Inspector could have obtained the Magistrate’s warrant 
without causing any delay whatever in conducting the search. The 
- Sub-Inspectér received detailed information at Mannargudi at 
9 P. Mm, on the-l7th March, He and his'men did not start for 
Puthur until 2 a.m., the negt day. He thus had fiye hours where- . 
in to have gone tothe Magistrgte and got a warrant. The Magis- 
trate lived only “one or two furlongs” away from where the Sub- 
Inspector was, so that the.time that would have been required 
would not have been more than a few minutes. It is suggested 
that 20 or 80 warrants would have had to be written and that the 
magistrate could not-be asked to do this at night and without the 
nid of his clerks. We observe that there are 28 houses, and only 
28, in the Puthur paracheri, and all of these were searched. The 
Sub-Inspector, therefore had reason to believe that there was con- 
traband Salt in every house in the paracheri, and intended to 
search them all. He could, therefore, have asked for a single ` 
warrant to search all the houses in the paracheri: This could have 
been granted by the magistrate and written with his own hand 
in a few minutes, A magistrate is always on duty, and must 
therefore be prepated to act on urgent occasions at other than the - 
ordinary office hours. We think that ia the present case no delay 
ought-to or would have resulted, had the Sub-Inspector applied to 
the magistrate for a warrant. That being so, he was bound by law 
to have obtained the warrant before making the search, and the 
search without warrant, and the arrest which followed it wete both 
illegal. We cannot admit the contention of the Public Prosecu- 
tor that the exercise of the power given by S. 87 is “left entirely 
to the discretion” of the officer concerned and that the wrongful 
exercise of the discretion does not make the arrest invalid. The 
officer has power only within, the limits allowed by law and must 
exercise his powers strictly in accordance with law. When he fails 
to do so his action is illegal, and the arrest is unlawful. If the 
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arrest is unlawful, there is nô offence under S. 224 Indian Penal 
Code in escaping from it. Jn the present caso we find that the 
Sub-Inspector failed to comply with the law, and that his arrest of 
the accused was unlawful. They wese therefore rightly acquitted 
and we dismiss this appeal. 2 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur Collins, Kt. Chief F uatice and Mr. Justice 
Benson. i i 


Kollipara Pullamma Appellant * {Plaintif): 
v. s "e 


l ; 
Maddula Tatayya and others ina (Deha 1, B4, 


Limitation Act, S. 20—Payment of intorest—Creditors and debtors—Entry in debtor’s 
account book to the credit of the lender, 


An entry by a debtor in his account books to his lender's credit of a sur of 
money on a certain day, as interest due upon a particular loan up to that day is 
not a payment sufficient under S. 20 of the Limitation Act to give a new starting 


point of limitation in respect of the loan. \ 


The general rule of law is that; though the payment need not bo in money, 
but may be in goods, or even -by a settlement of accounts between the parties, yet 
the payment must be of such a nature that it would be an answer, in a suit brought 
by the creditor to recover the amount alleged to have been paid. 

Ichha Danji v. Natha, I. L. R., 13 B, p. 338 followed. 

Second Appeal against the decree of the Subordinate J udge's 
Court of Ellore in Appeal Suit No. 125 of 1894 modifying the 
decree of the Court of the District Munsif of Ellore in Original 
Suit No. 317 of 1892. 


The facts of the. case appear sufficiently from their Lordships’ 
judgment s i 
CO. R. Patinbhiram Aiyar and Ethiraja and Sivagnanam for 
the appellant. Hi 
. M. O. Parthasaradhi Atyangar and P. S. Sivaswami Aiyar for 
156 to 3rd respondents. 
The Court delivered the following ' 
JUDGMENT :—The plaintiff lent certain sums to the defen- 
dants and the account between them was last settled on the 18th 


#5. A. No. 460 of 1895 a 28rd April 1896, 
: e 
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December 1888. In November 1892 the plaintiffs sued for the 
balance of principal and interest due. In order to take the case 
out of the statute of Limitdtion, certain alleged payments were 
relied on. The District Mupsif found that one of these viz., of 
Bf Rs. 200 on the 6th October 1891, was true and that there was 
no bar by limitation. ‘The Subordinate Judge, however, found 
that the payment was nog made, and dismissed the plaintiff's suit, 
except as regards a small sum admitted by, defendants. The find- 
ing of the Subordinate Judge as regard this payment isa finding 
of fact, and: although we do not regard his reasons.for the finding 
as altogether satisfactory we have no power in second appeal to go 
behind it. ° l 

It has, however, beet: found by- both Courts that a sum of 
Rs. 303 was credited in the defendant’s books (daybook and ledger) 
to the plaintiff’s account with them on the 10th October. 1890 as 
interest due on her loan to date and it is strongly urged before us’ 
that this amounts tòa payment to her sufficient under S. 20 of the 
Limitation Act to give a new starting point for limitation. No 


‘authority in support of this construction of the section has been 


brought to our notice, and the current of English decision on the 
English statute is opposed to it. (Amos v. Smith 1 H. & C. 238v. 
Maber v. Mader, L. R: II Exch 158, Hart v. Nash IL Cr., M. & R, 
337). The broad rile deduciblo from these cases seems to be that . 


~ though the payment need not be in money, but may be in goods 


or even by a settlement of account between the parties, yet the. 
payment must be of such a nature that if would be an answer in a 
suit brought by the plaintiff to recover the amount. If that test 
be applied to the present case, can it be said that the credit of the 
sum by the defendants’ in their books to the plaintiff’s account 
with them is such payment to hee as would be an answer in, a suit. 
brought by her to recover the money and the interest ?.. Clearly 
ib would not. We find, too, that in a case very like the present 
case, the Bombay High Court has decided that ‘such a credit of 
interest is not a payment within the meaning of S. 20 Ichha Danfi 
v. Natha, (I. L. R., 18 B 338). We, therefore, find that this credit 


is not sufficient to remove the bar by- limitation. . 


The only.other ground urged on us is that the transaction was 


not a loan but a deposit by plaintiff, in which case limitation would 


only run from the date of demand for payment under Art 60 Sch, 2 
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_of the Act and the suit would not be barred. The District Munsif 
expressly states that this plea was given up before him and there 
is no affidavit to show that this atatelnent is incorrect. “Phe mere 
reference to it in the written ar gumgnts filed before, the District 
Munsif is no proof that it was not given up after that paper wa$ 
put in. 

In this result the second appeal fails awd is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AP MADRAS. 


Present :*-Sir Arthur J. H. Collins- Kt. Chief Justice and 
Mr. Justice Benson, . i - : 
Kamalu Ammal .. ahs -a Appellant,(1st Defendant) .* 

v, 
Pandiya Raju Nayakar and4 others ... Respdt. (Pigs. & 2nd Deft). 


“Madras Act I of 1876 Sa. 2 and 6—Alienation of portion of Zemindari—Right to 
separate registry and separate assessment, 

Where the owner of a permanently settled estate alienntes a portión of his 
estate, the alienee has a right to have his mame entered in the Collector’s 
registry and to have his portion of the estate separately assessed in respect of 
revenue, notwithstanding any agreepicat between the alienor and the alienee as to 
which ‘of them is to be responsible for the ravenue. The right to registry follows 
the title. 


Appeal against the decres of the Subordinate Judge’s aka 
of Madura (West) in Original Suit No. 8 of 1896. 

‘The facts of the case appear sufficiently well from their Lord- 
ships’ Judgment. 
' O. Sankara Nair for appellant. 

The Government Pleader for the 5th respondent. 

V. Krishnaswami Aiyar for respondents, 1 to 4, 

The Court delivered the follqwing 

JUDGMENT :—Plaintiffs as the alienees of two villages of the 
Ist defendant’s zemipdari under Exhibit I, applied to the Collector 
under Act I of 1876 to have the two villages registered in their 
flames. Owing to the 1st defendant’s objection the revenue auth- 
orities refused to make the transfer of registry. Plaintiffs, as persons 
aggrieved by this order, sued Ist defendant and the Secretary of 
State for India (2nd defendant) that -such separate registry ought 
to be made. The lower Court decreed that it ought, and 1st defend- 


* A. No. 100 of 1895 Ist April 1896, 
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ant now appeals against the decree. .The Government Ploader, on 
behalf of the 2nd defendant states that Government is indifferent 
to the result of ths suit. Its urged by appellant that under the 
terms of Exhibit I, the 1st defpndant (appellant) alone, and not the 
Plaintiffs (respondents) are liable, notwithstanding.the alienation, 
to pay the land revenue to Government, and that there is therefore,. 
no occasion for separate gegistry, and that Act I of 1876 is inappli- 
cable to the case, as its purpose is to make better. provision for the 
separate assessment of revenue on alienated portions of estates. We 
cannot admit that Bis is so. Section 8 of Regulation 25 of 1802 
allows the proprietors of zemindaries to transfer théir proprietary 
_ rights in the whole, or in part of their zemindaries, and Regulation 
26 of 1802 and Act I of 1876 provide for the separate registry and 
assessment of the ‘alionated portions. Without such separate regis- 
try fhe alienee cannot collect rents as a landlord under Act 8 of 
1865 Valamaramayyan v, Virappa Kandian (I. L. R., 5 M, 145 and 
Ayyappa v. Venkata Krishnama Razu I. L. R., 15 M, 484), and. 
without separate assessment he is liable to have his property sold at ` 
any time for arrears accruing on the other parts of the zemindari. 
It is, therefore, essential that it should get separate registry, at 
least in order that he may enjoy the fruits of the alienation. Govern- , 
ment, in order to maintain ‘the security for the public revenue due 
from this estate, apportions therevenue separately as a natural result. 
of the alienation and this Government will do notwithstanding any 
arrangment between the parties as to which of them is to be respon- 
isble for revenue. It is argued that under S. 2 Act I of 1876 the 
Collector cannot transfer the registry unless all qhe parties concur. 
That section relates to transfer of registry by agreement of parties 
on application to the Collector, It does not control or affect the 
power of the Civil Court under 5. 6-of the Act to direct separate 
registration. The right to registry follows the title and under 
Exhibit I the title is in the respondents. Theedecree of the lower 
Court was therefore, right. This appeal fails aad is dismissed with 
costs. 


Two sets of costs will be allowed, one to the respondents 1 to 4 
and one to respondent 5. 
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IN THE HIGH COURT OF J NU AT MADRAS. 


Present :—Mr. Justice Subrahm nia Aiyar. and Mr. Justice 


Davies. ’ : Py 
Queen-Empress .. Appellant (in both the appeals.)* e 
v. 

Accused in Gr. A. No. 554 of 1895. 

Saminadha Pillai. it and Petitioner in Cr. R. CO, No, 397 
) . of 1895. ; h 
and 2e ° 

Accused in Cr. A. No. 555 of $895 

Chokka Pillai” rèi and Petitioner in Cr. R C. No. 898 


of 1895. ° . : 

Public Nuisance—Indian Peral Code Sg, 188, 290*Criminal Procedure Codé?Ss, 143 
417—Cremation‘of dead bodies. s ee 

In India the burning of dead bodies by the inhabitants of a village, in a par- 
ticular spot attached to that village and dedicateg for the communal purpose of 
cremation, in a manner neither unusual, nor calculated to aggravate the inconve- 
nience necessarily incident to such an act as it is generally performed in the country, 
is lawful and does not amount to a publio nuisance punishable under the Indian 
Penal Code. a 

Under S. 143 of the Criminal Procedure Code no Magistrate can prohibit what 
was lawful before the date of his order, and thereby convert an otherwise lawful 
act into a nuisance if committed aftef the date of the order. : 

The accused, two of the residents of the village of Thirukodikaval a village 
situated ou the northern banks of the Kaveri, burned a corpse on the cremation 
ground belonging to their village and situated on the other (southern) bank of the 
river. The spot was near the bathing ghat of Thiravaduthorai a village situated on 
the southern side‘of the river and also adjoined a public road; but it had been used 
as & cremation ground from time immemorial. The District Magistrate issued a 
general notice to the inhabitants of Tirukodikaval ordering them fot to cremate 
their corpses on .the spot as ib was a public nuisance but to cremate in a new spot 
which he had set apart for that purpose. The sccused burned a corpse on the old 
ground in spite of this notice and were in consequence charged with the commission 
of offences under Sg. 188 and 290 of the Indian Penal Code. $ 

Held:—That the act of the accused was not a public nuisance punishable under 
8. 290 of the Indian Penal Code. 

That the Magistrate hgd no jurisdiction under the circumstances to issue the 
notification in question under S. 148 of the Criminal Procedure Code and that the, 
violation of such a notice by the accused was not an offence under S. 188 of the 
Indian Penal Code. . 


Appeals under S. 417 of the Criminal Procedure Code against 


the judgment of the Sessions’ Court of Tanjore, in criminal appeals 
Nos. 42 and 67 of 1895, in so far as it acquits the appellants therein 


of an offence under S. 188, Indian Penal Code. 


¥Or. A. Nos. 554 & 555 of 1895, & Cr. R. C. No. 397 & 398 of 1895, 25th Aug. 1896, 
. s e 


. : o 


Queen 
Empress 


Saminadha 
Pillai. 


` oy 
|| A 4 


182 THE MADRAS LAW JOURNAL a $ [von vr. 


_ Petitions under Ss. 435 gd 489 of the Criminal Procedure Code” 
praying the High Court en the judgment of the Sessions 
Court of Tanjore in the same appeals Nos. 42 and 67 of 1895, in so - 

“far as it confirms the Gonvichone of, and sentences passed on the 
petitioners under S. 290, Indian Penal Code. 


The facts of the case appear sufficiently from the judgment f 
of the High Court, “ 


The Acting Publie Pr osecutor (N. Sirah an in support of 
the appeals and against the revision petitions. 


. C. Sankara Nair and F. Sonkaratntayand Sastri for TA 
accusefl in all the 4 casete 


C. R. Pattabhiram Atyar for the complainant in both the 
revision cases. 


R. A. Krishnaswami Aiyon for the complainant i in revision case 
‘No, 897 of 1895. soa 
The Court delivered the following 


JUDGMENT :—The accused in this case, two of the residents 
of the village of Thirukodikaval, were convicted by the Magis- 
trate under Ss. 188 and 290 of the Indian Penal Code. On appeal 
the Sessions Judge reversed the conviction unter the former 
section, but confirmed that -under the latter. The act for which 
they were convicted was the cremation of the corpse of one 
Vayyapuri Pillai, father of the first accused, on a spot, close to the 
ghat on the Kaveri used by the inhabitants of the adjoining village ` 
of Thiruvaduthorai for bathing and other lawful purposes. Both 
the courts find that the cremation caused substantial annoyance 
and discomfort to the persons who were at the ghat and to the 
passers by on the occasion. The spot, where the body was burnt, 
appears to have been used for such purpose by tlre Thirukodikaval 
people from time immemorial and to have been originally situated 
to the nor rth of the river. But the place where the ghat referred 
to now exists came to be used as a place of public resort, only from 
the time when the river changed its course many years ago. 


The questions are, whether the conviction under S. 290 is 
right and whether the acquittal of the accused in respect of the 
offence under S. 188 should be set aside. In determining these. 
questions, it is necessary first to deal with the case independently 
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of the notice of the District” Magis ate, dated the 11th August 
1894, to be more fully referred to ieee and then to examine 
the bearing of that notice on the alleged guilt of the accused. 
Now, taking the case apart from the said notice, it is clear® 
that the act of the accused falls under the limited class of cases 
sometimes designated as nuisances “ legalised.” In other words, 
it seems to be an instance of those compromises belonging to social 
life (alluded to by Pollock, C. B., in Bamford xw. Turnley, 31 L. J., 
Q. B., at page 292) upon which the peace and tomfott of that life 
mainly depend and in which some apparent natural right is invad- 
ed or some enjoyment abridged to provide for tlfe more general 
convenience or necessities of the whole “community. In support 
of the above view, it is hardly necessary to observe that, not only 
the religious sentiments of all sections of the community but also 
the requirements of general health and comfort, absolutely demand 
that corpses shall be 'disposed of as early as practicable, so as not 
to prove hurtful to the living. It is this imperative necessity that, 
as a general rule, casts upon persons having charge of corpses 
not only as a matter of social, but also of legal obligation, the 
duty of arranging for the disfosal of those corpses in a reason- 
ably speedy, decent and. inoffensive way (Cf. the observations of 
Denman, C. J. in Queen v. Stewart, 12 A. &. El. at p. 778, and 
of Lord Campbell. J., in Reg v. Vann, 2 Den CC. at p. 830), 
And to facilitate the discharge of such aa important duty, it had 
been, as is well known, the general and immemorial custom to get 
apart some spots for use by the public as places of sepulchre or 
cremation. The absolute necessity for some such provision will 
become apparent on a moment’s reflection. Tt is sufficient to refer 
to but one; not an unimportant, consideration bearing on the 
matter, viz., that the number of persons who are in a position to 
find for interment or Cremation of tha bodies of their deceased 
relations, friends or dependents, places of their own, which, whilé 
being convenient to those persons themselves, will not be a nuia 
sance to cthers, is extremely small when compared with the millions 
of landless men and women who, if required-to do so, would find 
ib impossible to obtain such spots for similar use by them: 
Hence the existence of common- burial and cremation grounds 
in almost every inhabitated village in this Presidency, except 
portions of the West Coast, where the conditions are somewhat 
e 
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different, owing to human swellings not being crowded together 
as they mostly are elsewhe In cases of this description, it is 
clear, adopting the language of Sir James Fitz James Stephen 


e (Digest of Criminal Law, bih Edition, 197), the fact that the act — 


complained of facilitates the lawful exercise of their rights by part 


‘of the public shews that it is not a nuisance to any of the public. 


And when persons, like the accused entitled to use a particular 


-spot dedicated for the communal purpose of cremation, use it for 


that purposé in a wanner neither unusual nor calculated to aggra~ 
vate the inconveniences necessarily incident to such an act as it is 
generally perfermed, in titis country, ib must be admitted that he 
doesewhat is perfectly Bwful. To hold that an act’ so properly 


done not only iif the exercise of a right of which the people of this 
‘country are generally so very tenacious, but also in the discharge 


of a serious duty, amounts, asthe prosecution contends, to an 
offence, would be highly unreasonable and unjust. It follows, 


therefore, | that the conviction of the accused connot be sustained ~- 


simply on the ground that their acts caused material annoyance 
and discomfort to the Thiruvaduthorai people Wan were near the 


` place on the occasion referred to. ° 


. The next question for determination is whether the act of the 
accused was punishable in consequence of the notice issued by the 


- District Magistrate on the llth August 1894. addressed to the 


people of Tirukodikaval in general and prohibiting them from 


| eremating any corpses in the places in dispute. If the above 


notice were valid, there can be no doubt that the conviction of the 
accused, not only under S. 29), but also under S. 188, would bo 
warranted. But the order appears to be fundamentally invalid. 
The notice itself does not state gander what provision of law it was 
issued, Our’attention was not drawn to any special or local law 
empowering the District Magistrate to pass such an order. “We 
were, however, referred by the Public Prosecutor to S. 148 of the 
Criminal Procedure Code as the one under which the Magistrate 
acted. But under that section no Magistrate can prohibit what 
was lawful before the date of his order, and thereby make such an 
otherwise legal act committed after the date of the order, punish- 


able as a nuisance under the Indian Penal Code. For he is by that, 
| section empowered to enjoin a person from repeating or continuing 
. only a public-nuisance as defined in the Indian Penal Code or any 
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already stated, that to cremate of the ground in question was 
not a nuisance before the issue of th¥ order of the 11th August 1894, 
the section relied on cannot-be held to support tkat order. - Nor 
have we ‘been able to find any other provision of law under which 
it would have been rightly promulgated. No doubt before the 
District Magisttate made the order, another place, unobjectionable 
` to the Thirnvaduthorai people, had been provided for the Tirukodi- 
kaval people, to be used by them as their, village cremation ground. 
. Now some observations made by Innes and Muthusami Aiyar J.J. 
in Criminal revision case No. 86 of 1881 (Weir. Cx.R., page 765,) 
were cited to show that, in circumstanges like those whiph ‘existed 
here, it was within the powers of the Magistgate to pr ohibit the 
Tirukodikaval people from using the old spot as a place of crema- 
tion in future. The observations of ethe learned Judges no doubt 
support the contention. They are, however, but obiter dicta, for 
which no authority is cited and in which, with all deference to the 
learned Judges, it is difficult to agree. On the other hand, Becha- 
ram Ghorooee v. Boistubnath Bhooyan, (14 W. R. Or., 177) seems 
to bea direct decision in support of the contrary view, There, a 
Magistrate purporting to act under S. 308 of the Criminal Proce- 
durò Code of 1862 had prohibited cremation in a spot originally 
devoted for such a purpose, on the ground that a more suitable 
place for it had been subsequently provided in another locality. 
Loch J., who delivered the judgment of the Court, observed—“ but 
here the public were charged with committing a nuisance by a 
private individual in the exercise of an admitted right, and we are 
not shown under what law the Magistrate proceeded when he pro- 
hibited the public from making use of that right.” This appears 
tobe the sound view to adopt?since it is not easy to see how the 
mere fact thet another place has been set apart can empower a 
Magistrate acting under the general law, to deprive a party, 
entitled to use the existing cremation ground, of his vested right to - 
continue to use such ground for the purpose for which it was origin- 
ally appropriated. -It is obvious that difficulties, like those which 
have arisen in the present instance, can be met only by the exten- 
sion of provisions similar to those contained in S. 240 of the District 
Municipalities Act, to the rural parts of the country. In the absence 
of sucha law applicable to tracts like that in which the villages in ° 


special or local Jaw. Since, mae | it has been found, for reasons 


< 
e 


» e Yy è 


“186 ` . THE MADRAS LAW JOURNAL nko. Leh vi. 


. ™ 


Seshayya 


a 


ve 
ubbaji Aiyar, 


the crown, must be held to hvo been made without ‘Jurisdiction, 
and,void. In this view it is, ocourse, unnecessary to consider the 
other objections taken to the yalidity of the District a ea 8 
order. 


question are situated, tlie i oe order relied on, on behalf of 


Tho result is, the convictions of the accused must be, aid are 
hereby, set aside. The fites, if levied, must be refunded. The 


appeals against acquittal in respect of the offence alleged to have’ 


been committed under S. 188 of the Indian Penal Code are dis- 
missed, : 6 : 


IN THE HIGH SOURT OR JUDICATURE AT MADRAS, ` 


Present :—Mr. Justice Davies and Mr. Justice Boddam. 


Seshayya, © as iae .. Appellant (2nd Defendant. )* 
v. i : 
Respondent. (PIF. & 1st Deft.) 


- Misjoinder of partios—Suit on pro-note—Executor de son tort—Purchaser from 
repr esontative. 


Subbaji Aiyar and another 


. 

In 8 suit brought against the representatives of a deceased person, upon a 
pro-note executed by the deceased, a bona fide purchaser for value of a portion of 
the assets of the deceased, is not a proper party; and the j joining of such a person 
in the suit along with the representatives is misjoinder, 


‘A person who is in Possession of the assets of the deceased as an executor de son 
tort ig a proper party to such a suit. z 
_ Second appeal against the decree of the District Court of 
North Arcot in Appeal Suit No, 194 of 1891, modifying the decree 
of the Court of the District Munsif of Tirupati in Appeal Suit 
No. 259 of 1891. 


` Plaintiff sued to recover from the defendants out of the assets 
of the deceased Chinnasamy Aiyar‘in the hands of the deferdants 
_ Rs. 994 due on a pro-note executed by the deceased. The Ist defen- 
dant was the wife of the deceased and she was in possession of all 
the moveables of the estate of the deceased, but she had sold away 
immoveables to the 2nd defendant partly in consideration of ready 
cash and partly in consideration of the fact that the 2nd defendant 
had undertaken to pay some of the debts. of the deceased among 


#5, A, No, 502 of 1895 yf 14th July 1896, `; 


? 
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which the plaint debt was not incl&ded. Both the District Munsif 
and the Sub-Judge gave a decree f@ the plaintiff against the pro- 
perty of the deceased in the han is of the 2nd defendant. The 


2nd defendant then appealed to th High Court. ° 
C. R. Pattathivam Aiyar and S. Gopalasami Ai yanga? for 
appellant. - ° 


T, V. Seshagiri Atyar for 156 angungak 
The Court delivefed the following | 


JUDGMENT :—This is clearly a case o oÈ misjoinder of causes 
of action. In the suit upon tlie pro-note the legal representatives 
of the deceased were alone liable to be impleaded. If the 2nd 
defendant had been an executor de-son-tart he might have been 
impleaded as such representative ‘ander the ruling in Magalurt — 
Garudiah v. Narayana Rungiah 1. L, R., 3 M, 359, But the 2nd ° 
defendant was not an executor de-son-tort. He was a purchaser. 
from the deceased’s representative. The decree, therefore, as 
against the property in 2nd defendants’ hands, must be reversed, 
with his costs throughout. 


: e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. e 
Present :—Mr. Justice Benson. A 
Narasimha Charlu ss .. Appellant (Plaintig.)*: 
: LIA a 5 
Pedda Ramayya dn ... Respondent (Defendant.) 
Civil Procedure Code (Act XIY of 1882) S. 305—Mortgage-decree directing sale of oe 
immoveable prope1ty —Permission to pay by instalménts. v. 
` Section 305 of the Civil Procedure Code does not apply to cases where under a EA 


mortgage decree, immoveable property mortgaged has been directed to be sold. 

_ Appeal against the order 8f the District Court of Kurnool in 
O, M. A, No2104 of°1895, confirming the order of the Court of the 
Distriét “Mansif df Kurnool in C, M. P., No. 218 of 1895 in 
O. S. No. 260 of 1894. 


The defendant had mortgaged his lands to the plaintiff and 
the plaintiff sued upon the mortgage and goba decree directing 
the mortgaged property to be sold. In execution the defendant 
made an application under’ S. 805 of the Code of Civil Procedure 


and prayed that he may be allowed two years to raise the decree | 





*A,A,A.O, No, 19 of 1896 - - 18th July 1896. 
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amount by privately leasing fut the mortgaged land and that 

the sale may be stayed in the Jneanwhile, as, if the property were 

sold by the court in public auct lon, it would not fetch enough to pay 

the mortgage amount and as fdrther ke would thereby be deprived 

of al means of support. The District Munsif of Kurnool before 

. whom the application was made passed the following order which 
was confirmed by the District Court. 

“The petitioner says that he will be able to discharge the debt t by 

instalments by lasing shis Jand.” 

“ I order that the defendant should pay sito court half of the decree 

amount i in March f5th, 1896, and the other half on 15th March 1897.” | 

“ Tif default of payment ‘of the Ist instalment, the whole shall be 

~ due on the 16th March 1894, and*that the defendant’s land will be put 

e to sale, Certificate to be gr anted under S. 305, Civil Procedure Code, 44 


R. Ranga Rao for appellant: 
The respondent was not represented. 
The Court delivered the following 


JUDGMENT :—Section 805, Civil Padha Code, does not 
apply to cases like the present in which the decree is founded on a 


, mortgage and tlie decree declares that the property is to be sold 
in execution thereof, Oomda Khanum v. Maharanee Raj Roop Koer 
(1 C. L, R., 295.) 


I must set aside the orders of the Courts below with costs and 
direct the District Munsif to restore the petition to his file and dis- 
pose of it in accordance with law. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Parker and Mr. Justice Shephard. 
Venkatasamy ia see -» Appellant (Plaintif.)* 
V. - f 7 : - 
Ramanna and another ats .. Respdés. (Lst & 2nd* Deft.) 
Hindu Law— Prescription for widow’s estate—Adverse possession—Limitation, 
On the death of a Hindoo, his step-mother clai med, though- -erroneously, to ba 
Ramanna. entitled to succeed to his property in law and*took possesnion of the deceased’s 
estate. She continued in possession for over twenty years and then alienated the 
property under circumstances which would not justify a Hindoo widow to alienate. 
The reversionary: heir to the last malp holder sued for a declaration that the alien- 
ation was not valid beyond the woman’s lifetime. The woman pleaded limitation, 


enkatasaniy 


° * 8, A, No. 298 of 1891 Sth January 1892, 
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Held :—That a person claiming By vifgue of_long possession cannot claim a 
larger right than he would have had, if the tẸle under which he claimed had been 
a valid one and that as the defendant had orgy claimed to succeed to the estate of 
the last male owner as his step-mother and took possession of it ag such, her posses- 
sion was adverse to the plaintiff only to the extent of a widow's estate and that the 
plaintiff was therefore entitled to the declaration that he sued for. . 


Second appeal against the decree of the, Subordinate Judge’s 
Court of Ellore in ‘Appeal Suit No, 328 of 1890, reversing the 
decree of the court of the District Mansit of Ellore in O, 5. 
No, 237 of 1889. 6 


On the death of one Subbarayada, his sister and his step- 
mother claimed to be entitled-to succeed to his estate. The matter 
was referred to certain mediators whp divided the properties equally 
between the stepmother and the sisters. The stepmother entered 
into possession of the share allotted te her and was holding # for. 
over twenty years. All this time a reversioner who was entitled 
to succeed before either the stepmother or the sisters was sleeping 
over his right. In 1888 the stepmother alienated the property in 
her possession to her brother. The reversioner then woke up and 
sued for a declaration that fhe alienation was invalid beyond the 
woman’s life time. The District Munsif decreed the plaintiff’s suit 
but in appeal the Sub-Judge reversed that decree, The plaintiff 
then appealed to the High Court. 


Q. R. Tiruvenkata Chariar for V. Bashyam Sayangan for 
appellant. x 


M. O, Parthasaradhy Aiyangar for respondens 
‘The Court delivered the following 


JUDGMENT KS suit ts framed on the supposition that 
the plaintiff is,entitled to the property only as reversioner on the 
death of the defendant who meanwhile is rightfully in possession, 
tho fact being that the plaintiff became entitled to succeed on the 
death of Subbarayadu some twenty years ago. 


' It is contended that the possession of the defendant which she 
has enjoyed for that period to the exclusion of the plaintiff, operates 
to give her as against him no greater estate than that which a 
Hindu widow would ordinarily take and this is the view which was e 
taken by the District Munsif. 

2 . e 
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I am of opinion that it is tge correct view. If the supposition 

“on which, as the District Mihsif observes, the parties probably 
acted, had been well founded Wand the defendant had really been’ 
ogtitled to sudceed on her hushand’s death. or on the death of her 
stepson ` Subbarayadu, the estate which she would have taken 
would clearly have been the qualified estate of a Hindu widow. 
Except under special *circ&mstances, it would. not have been com- 
petent to her to alienate the property beyend her own life-time, 
However mucheshe migli have insisted that the property was hór 
own absolutely to alienate as she pleased, the plaintiff would have 
been. secure in “lis right to succeed on her death. Can, then; it 
make anyedifference in her favour that her possession was not right- 
ful but wrongful? en my opinjon this question must be answered 
in the negative, and a person claiming by virtue of long possession 
cannot claim a larger right than he would have had if the title 
under which he claimed had been a valid one. For instanco, a 
person holding under a mortgage, executed by one who had only a 
qualified power to deal with the property but 'not valid against 
others interested in the property, may by dint of long possession’ 
acquire the right to be redeemed by those persons. His possession’ 
may be adverse and therefore put beyond question his title under 
the mortgage ; ‘but it cannot give him an interest larger than -he 
had, ever claimed or was supposed to have, 


In the present case there’can be no doubt that the defendant 
did not take possession as a mere stranger. Only as widow of 
Joganna or on the supposition that she was as such entitled to 
enjoy the property, can it be conceived that she was suffered to 
enjoy it. She might have been ejected by the plaintiff at any 
time before the expiration of the statutory. period. Her possession 
was ‘adverse and has givon her the right to hold for life ; but in 
my opinion it has given no more. »Her possession which began as 
that of a widow cannot be treated as if it had beon the possession 
of a ‘stranger. 


Under these circumstances and séeing that she has purported 
to sell the property to a third person, I think the plaintiff is entitled 
to the declaration for which he prays. I would reverse the decree 
of the Subordinate J udge arfd restore that of. the District Munsif 
“e and or aun the respondent to pay the pene costs thr bus houts 


arker J.—I concur. 
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IN THE HIGH COURT OF JWDICATURE AT MADRAS. 


Treen Mr. J ustice Benson. 


Limmaji Patrudu and another $.. Appellants @Plfs. 2 & 3),* 
Da a - ` v . zs 
Yerukola Ramasami . ae ... . Respondent (2nd Deft,) 


Decreo against two or more persons jointly—Right ‘of decreo-holdet to * proceed 
against any one of them for the whole debt—Each judgment- -debtor jointly and severally 
liable. A . .- 

. . if 

A decree holder who holds a decree against two ox more pefsons jointly. is 
not bound in thé first instance to proceed against all the judgment-debtors jointly 
to recover his decree-debt and in default, then, severally. Hè is at liberty'té take 


execution againet any ono or more of them for thb whole debt in the fibt énatance. 
x . . e r et . 
Appeal against the decree of the District Court of Ganjam in 


Appeal Suit No. 17 of 1895, confirming the order of the Court of 
the District Munsif of Sompeta passed on M. P. 2016 of 1894. 


‘The plaintiffs i in 0.8. No. 157 of 1894 in the District Munsit’s 
court of Sompeta obtained a decree against four defendants for 
the recovery of Rs. 1172-12-0. The plaintiffs took out execu- 


e 
Limmaji 
Patrudu 


Vv. 
Yerukola 
Ramasami. 


tion and attached tho properties -of one of the defendants for the _ 


recovery of the whole amount from him, That defendant, however, 
paid into court Rs. 293-3-0, his share of the decree debt, and peti- 
tioned the court to direct execution to proceed against the other 
defendants for the realization of the balance under the decree. The 
District Munsif before whom the application was made granted it 
and made the following order. 


“The 2nd defendant pays Rs, 293-3-0 into Court, dids says that 


it is his sharo of the decree- -debt. The plaintiff may first pro» 
ceed against the other defendants for the remainder.” 


The plaintjffs thereon appealed to the District Court and the 
District Judge confrmed the Minsil’s order and passed the follow- 
ing judgment. 

“The order seems to me equitable. The defendants were, it is 
true, jointly and severally liable for the debt, but I take it 
ae that it is incumbent on the plaintiff to endeavour to recover 


_ the debt, from them jointly frst, and in default, then, seve- - 
` rally, The 2nd defendant has paid up his share and. it is 


#A, A, A,.0, No. 14 of 1896, 13th July 1896, - - 
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manifestly unfair fo¥the plaintiffs to proceed against him 
for, the whole debt b§fore making some attempt, to recover 
from the other joint €ebtors, Appeal dismissed with costs. 7 


e The plairtiffs preferred a Second appeal to the High Court. 
°T. P. Kothandarama #iyar for appellants. 
' 8. Gepalaswami diyaggar for respondent. 
The Court delivered the following . 
JUDGMENT The decree admittedly renders the defendanta 
jointly and severally liable for the whole debt. The plaintiffs are, 


therefore, ab liberty ta Bee against any one or more of them ` 
for the «vhole debt. It is nd defence, in such a case, for one defen- 


~ dant to say that he’has paid hisshare. He is liable to pay the whole 


Jundara Pillai 


debt to the plaintiffs and he may proceed against his co- -defen- 
- dants for contribution accor ding to their respective liabilities inter se. 


I set aside the order of the Courts below with-costs. The 
District Munsif must restore the petition to his file and proceed to, 
dispose of it in accordance with law. 


e 
. 


IN THE-HIGH COURT OF JUDICATURE Af MADRAS. ` 


Present :—-Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr.. Justice Parker. i 
Sundara Pillai iia a. Petitioner (Complainant.)*- 

V s 
Lakshmana Aiyar and others ... Counter-Petitioners (Accused.) 


Rent Recovery Act. (VIII of 1865, Madras) S, 15—Demand of arrears—Affixing of 
signature before filling the body of the demand—Carrying away crops, distrained. 


“Section 15 of the Rent Recovery Act omly requires the demand of arrears to be 
in writing and signed by the landlord; it does not say anythin as to when the 
signature ought to be affixed, whether before or after the demand i is filled, up. & - 
distraint under a demand of arrears in which the particulars were filled up after it 
was signed by the landlord is not ipso Sacto illegal. : 

Petition under Ss. 435 and 439 of the Criminal Pdi : 
Code, praying the High Court to revise the Judgment of the 2nd 
Class Magistrate of Arni Division in Calender case No. 171 of 1895 
discharging: the accused under S. 258 of the Criminal Procedure 
Code, x x 


Or, R O. No. 418 of 1895 7th November 1895. 
9 
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of rent were due from them for the faflies 1808 and 1804. A demand 
was issued for the arrears due and as the amount was not paid, 

the paddy crop in the fields were distrained and put i in possession 
of the moniagar. The accused then forcibly carried away the tlis- 
trained property. The accused -were thereupon charged, under 
S. 379, Indian Penal Code, of theft. The "Magistrate found that the 
Jagirdar used to leave 40 or 56 blank demand forms at a time, with 
his signature attached’ with the Havildar wfo used tò fill up the 
forms and take the necessary a¢tion whenever’ cccasion arises and 
that inthe case in questio., the demand formawere'so filled up: The 
Magistrate, therefore, found that the deStraint was illegal ‘avd that 
consequently, there. was no theft.. He therefore discharged the 
accused. The High Court then aia the following order in 


The accused were tenants of a ar of Kolathur. Arrears 


revision. 
P. R. Sundara Aiar for ALAA 


Joseph Satya Nadar for counter-petitioners. 
The Court delivered the following 


JUDGMENT :—All thas S. 15 of the Rent Recovery Act 
requires is that the landlord or his authorized agent shall furnish 
to the person employed to destrain, a demand in writing signed with 
his name. ‘This condition was complied with and there is nothing 
in the Section which presoribes the time at which the Signature ig 
to be affixed. If the signature is affixed before the particulars are 
filled in, the landlord will, of course, be answerable for any irregu- — 
larity, but the demand is not ipso facto illegal, - 

On the other point the attachment would seem to be valid 
at all events.for the arrears of Fasli 1308. 

A retrial is not pressed for, and it will be sufficient to point 
out his mistake to the Sub-Magistrato. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice abahan Aiyar and Mr, Justice 
Davies. 


Kolandai Neen: and dilat --+, Petitioners (Petitioners.)* 
v. 
Karabudda Savudri and others `a Counter-Petitioners, 
* Or, Rev. C. No. 128 of 1896 i ~ 28th August 1896 
= a I 


Kolandai 
Nayakan 


© v 
Karabudda 


Savudri. 
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Criminal Procedure Code Ss. 145, 14 —Car Sing dead bodies TEDE public stroot 
—Disputes as to rights of way—Breachfpf peace. Lier ae og 


No order can be passed either uler S. 145 or 147 of the Criminal Procedure 
Code unless the Magistrate passing tke order is of opinion that, but for he, order. 
there i is a likelihood of a breach of the peace. 


a 


“tt is doubtful whether S. 147 of the Code of Oriminal. Procedure applies to 
cases of disputes concerning the exercise of the natural and ordinary riglits of 
citizens, such as carrying of corpses along a public highway. a! 


Petition, under $s, 485 and 439 of the Criminal Procedure 
Code, prayiug*the High Court to revise the order of the Deputy 
Magistrate of Saidapet division dedlaring the right of the Kanna- 
diyar inhabitants of Chembrambaukam village to carr y their dead 
through the Vaniyar street in the said village. 


The Kannadiyars residing i in the village of high 


Saidapet Taluk, petitioned ghe Magistrate of the place for permis- 


sion to exercise the right of carrying their corpses through a public 
street in their village, called the Vaniyar’s street. The Vaniyars 
objected to the permission being granted on the ground that the 
right claimed was never exercised before and that ‘there was 
another path by which-alone corpses “used to be carried. - The 
Magistrate upon enquiry. passed an order under S. 145 of the Code 
of Criminal “Procedure- allowing the. Kannadiyars to carry their: 
corpses along the street in question and ordering the Vaniyars, 
if they felt aggrieved, to go toa civil court to establish their rights, 


. ifany. But there was no finding by the. Magistrate that there was 


any likelihood of a breach of the peace. ‘The Vaniyars apphed to. 
the High Cọurt to. revise the order of the Magistrate. - ana 
V. Krishmaswami Aiyangar for petitioners. 
0. Ramachandra Rao Sahib for counter-petitioners. 
The Court passed the following l 


ORDER :—The Magistrate wħo purports $o have actad under 
S. 145, Code of Criminal Procedure, perhaps in, error for S. 147, 


has not recorded a finding that the dispute as to this right of way 


was likely. to cause a breach of the peace, which was required to be 
done under either section and we are not in a position, upon the 
evidence in the case, to say that there was‘ ground for his appre- 
hending a breach of the peate at the time he passed his order. ‘The 
Magistrate had, therefore, no jurisdiction in the matter, the pres 


requisite to his exercising it being wanting in this case. 
0 b 
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_ Tt is open to question whether 4 147 of the Code of Criminal 
Procedure-applies to a question like {he present—the right to use a 
public highway, and of course S. 14 does not apply. 

We must therefore reverse the drder. ` A 6. 
. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 


Mr. Justice Benson. e 

Ghanta Virasami na Bee pia " Appellant (Prisoner.)* 
. v, E l 

Queen Empress TP Gr *.. Respondent. 


Criminal Procedure Code Ss. 282, 526 and 526 A—4Mndian Oaths Act S. 14— Adjourn- 
ment under 9. 526 A, Criminal ‘Procedare Code—Judgmeut delivered after transfer by 
higher authority—Validity of—Credibility of witness judged before tang —Betasal to 
examine a witness on the ground that he is not believable. 

Where a court having jurisdiction to try ea®particular cise legally afirħs a 
witness in thé course of the trial to give evidence, he is bound to state the truth in 
his oxamination and if he fails to do so he is liable to be prosecuted under S. 193 of 
the Indian Penal Code, for giving false evidence. A witness so affirmed und who 
speaks untruth in the course of the trial of the case is nct absolved of the offence 
he commits by reason of tho fgot that the case has to be tried de novo under 
5. 282 Criminal Procedure Code owing to the incapacity of a juror or other like cause. 

Tf an application is made under 5. 526 A of the Criminal Procedure Code for 
adjournment to a court trying an ‘offence, such court ia bound to postpone the day 
of trial, .if necessary. The essence of the obligation does not consist in any mere 
postponement in itself ; what is required is that there shall be such a postponement 
as is necessary and sufficient for the party to move the High Court and obtain its 
order under,&. 526, ‘Criminal Procedure © le. If in any particular case there is such 
sufficient time between the date of the q plication and the date fixed for the con- 
duct of the trial there is no necessity for adjournment and the court is under no 
obligation to postpone the trial of the case. Empress v, Gayitri Prosunno @hosal, 
I. L. R., 15 C, 455 distinguished. ` 

Where after the commencement of » trial in a subordinate court, a party to the 
trial moves the High Oourt and obtains &n order of transfer, but the subordinate 
court delivors judgmpont before the order of transfer is actually communicated to it, 
such judgment is valid ang is not illegal. ° 

The trial of a case began on the 2nd December and judgment was written and 
pronounced in ib on the 5th idem. On the 4th of the same month, the High Court 
made an order of transfer but the order reached the lower court later than the 5th. 

Held :—That the judgment so pronounced was not liable to be set aside. 

It isnot competent toa court to decide on the credit to be attached to the 
evidence of any particular witness before he is actually examined and the refusal of 
a court to examine a witness on the ground that the court would not believe him, is 


illegal. a 
t- * Or, A. No. 704 of 189 o’ 3rd August 1896, 
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Appeal against the sentefce of the Court of Session of the 
Kistna Division in case No. 34 of the Calender for 1895. 


The facts of the case ;Ppear sufficiently from their Lord- 
ships’ Judgment. l 
* R, Srivamalu Sastri for appellant. 


# 


The Acting Public Prosecutor (N. Subrahmaniem) in support 
of the conviction. 


The Court madé the following 


ORDER :—Tke accused G. Virasami is a police constable. 
- During the trinlof a dacoity case, Sessions case No. 26 of 1895 of 
Kistna, he was examined as a witness and made statements which 
the Sessions Judge considered to be false. The Sessions Judge, 
therefore, immediately after the evidence was given, committed the 
accfised for trial before his*own court under S. 477, Criminal Pro- 
cedure Code. The trial of Sessions Case No. 26 then proceeded, 
and after the Judge had summed up to the jury, but before they 
gave their verdict, a juror stated that he was deaf and partly blind. 
The Judge then chose a new jury, and commenced the trial of the 
dacoits de novo under S. 282, Criminal Procedure Code, and they 
were eventually convicted. The present accused was afterwards 
tried ia due course and convicted of an offence punishable under 
` S. 193, Indian Penal Code, and was sentenced to two years rigorous 
ipen ga 


2. Against this conviction, he now appeals, both on the 
merits, and on several preliminary grounds, : 


3. The first ground is that, as the trial of Basane case 
No. 26 had to be commenced de novo, it must be regarded as null 
and void for all purposes, and any statement made therein by a 
witness cannot be the subject of an offence under Ss. 191 or 193, 
Indian Penal Code. We cannot admit this congention. The accused 
was legally affirmed, and was bound under $. 14 of the Indian 
Oaths Act, K of 1873, to speak the truth. The Sessions Judge 
was a court, and had jurisdiction to try the case in the course 
of which the accused gave the evidence that is said to be false. The 
fadt that one of the jurors was afterwards found to be deaf, and, 
therefore, incapable of doing his duty as a juror, necessitated 
the examination of the witnesses de novo before a competent 
jury. This was in aaa to the persons then accused, but it 
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did not and could not, in any de§ree, diminish the obligation 
which lay“on the present accused, asa witness in the case to speak 
the truth, Can it be contended that if, owing to the death of a 
juror during the trial, the witnesses “had to be examined de novo, 
their prior statements, if false, could not be made the subject df a 
prosecution for giving false evidence ? Again, if, in the cases under 
consideration, a witness, having duly been examined, should die in 
the interval between his examination and the retrial necessitated 
by the death or incapacity of a juror, can it bë cont&nded’ that his 
evidence could not be used in tHe retrial under’S. 83 of the Indian 
Evidence Act? We apprehend that “these quéstions must be 
answered in the negative. It follows, We think, that there was 
nothing in the retrial of Sessions case No. 26 40 absolve the pre- 
sent accused from the obligation under which he lay to speak the 
iruth when examined as a witness in the first trial. 


4, The next preliminary objection is that when the accused 
made an application under S. 526 A, Criminal Procedure Code, on 
the 30th November 1895 for adjournment of the case in order that 
an application might be made to the High Court to transfer it, the 
Sessions Judge illegally refused any adjournment, though he was 
absolutely bound by law to grant an adjournment. In support of 
this view attention is drawn to the words of the section and to the 
decision of ths Calcutta High Court in Empres v. Gayitri Prosunno 
Ghosal (I. L. R., 15 C, 455). Onder this section, which was added 
to the law by Act III of 1884, the complainant or the accused hag 
the right, before the commencement of the hearing, to notify to 
the court his intention to make an application to the High Court 
- for transfer of the case; and if he does- so, the section goes on to 

provide “the court shall exercisg the powers of postponement or 
adjournment given by 59. 344 in such a manner as will afford a 
‘reasonable time “for the applicatien being made and an order being 
obtained thereon before the accused is called on for his defence.” 
< These words? the Calcutta High Court held to be obligatory, and 
in the case before it, held that the Magistrate’s refusal to grant the 
adjournment asked for wasillegal,and it consequently set aside all 
the proceedings which followed the illegal refusal. We are asked 
to follow that decision and to set aside the present trial in conse- 
quence of the Sessions Judge’s refusal to grant the adjournment 
asked for on tig 380th November. -The trial of the case was fixed 
3 ; 6 
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for the and Pagenahan and ith pgn of the 30th November 
was the first application madp under S. 526 A, wē think that the 
Sessions Judge would have bgen bound to have granted an adjourn- 
Ment, since it would not have been possible to have made an appli- 
cafion to the High Court and obtained its order in the interval be- 
tween the 80th November and the 2nd December. We find, how- 
ever, that on the 20th November the accused put in a petition stat- 
ing that he had apphed to the High Court for a transfer of the 
case and a verbal application was then made for an adjournment 
of the trial on, that account, but was refused on the ground that the 
case had already been adjourned, on the aceused’s application, 
from the November to the December Sessions and that a further 
adjournment was unnecessary. The contention that is pressed 
upon us by the accused’s Vakil is that the Sessions Judge had no. 
discretion in the matter, and that the words of the section “shall 
exercise the powers of postponement” simply mean “shall post- 
pone” and rendered some postponement, were it only for a day, 
absolutely necessary, in order to comply with the provisions of 
the section ; and this, whether when the application was made, there 
was, or was not time enough before the trial, to make the applica- 
tion to the High Court and obtain its orders. We cannot admit 
this interpretation of the section, nor do we think that the ruling 
of the Calcutta High Court can be taken as necessarily sanction- 
ing such an interpretation, No doubt the words “shall exercise”? 
etc, are obligatory, but the obligation is not, necessarily and under 
all circumstances, to grant a postponement, but only to give the 
party a reasonable time for obtaining the orders of the High Court. 
The postponement is no part of the essence of the obligation. By’ 
itself a postponement might be either useless if it were for two short 
a time, or superfluous, if there were sufficient time without any post- 
ponement. The essence of the oBligation is that the party shofild 
have a reasonable time to move the High Court and obtain its 
orders. If he has such reasonable time when the application is made, 
there is no obligation to grant any further time. -We think that 
this is clear not. only from a common sense appreciation of the 
object which the Legislature had in view, but also from a consider- 
ation of the language of the section and the reference to S. 344. 
This section gives the Court power to postpone a trial, with certain 
-ormalities, if, for portai regsons, “it becomes negessary or advis-- 
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able ” Y do so.. Thus the ee at least the advisibility of 
granting a postponement, is under §. 344, a condition precedent to 
the existence of, the power of posgponement. When, therefore, 
S. 526, A, says that, under certain ‘circumstances the Court shall 
gerak the powers of postponement given by S. 844, it carries 
with it the limitation contained in that section to casés in which it 
is necessary, or at least advisable, to gwant tke postponement, in 
order to obtain the gbject which S. 526 A ‘has in view, viz. to 
obtain the orders of the High Court on the applicatipn for transfer. ` 
In the Calcutta casé, the application was made on the 19th Nov- 
ember, and the case was heard, and judgment given on the 12th 
idem. Evidently in that case the interyal was insufficiend to move 
the High Court and obtain its orders, and the Magistrate, i in refus- 
ing the adjournment, neglected the essential obligation laid on him 
by the section. In the present case, i€ the application of the 80th 
November were the first application; we should have that the 
Sessions Judge was legally bound to have granted an adjournment, 
in as much as the interval between the date and the 2nd December, 
(the date fixed for-the trial) was insufficient to admit of an appli- 
cation to the High Court.” But, as a fact, the application for post- 
pouement under S. 526, A, was first made on the 20th November, 
and the interval between that and the 2nd December was, in our 
opinion, a time reasonably sufficient for.the accused, with due 
diligence, to have moved the High Court for a transfer, and to have 
obtained its orders thereon. The Sessions Judge was, therefore, 
justified in refusing an adjournment on the application of the 20th 
November, and nothing occurred subsequently to rendenit necessary 
for him to grant on the 30th, the application which he refused on 
the 20th, for we must hold that the accused’s act in making his first 
application to the High Court®with an insufficient affidavit was 
want of diligence on his part. The result is that, under the circum- 
stances, the refusaPof the Sessions Judge to grant an adjournment 
was nottillegal,«and the second preliminary objection fails. 


5. A third-preliminary objection is that the Sessions Judge 
having, before he pronounced judgment, learned that the High 
Court had transferred the case, ought to have adjourned the case, 
instead of pronouncing judgment. This objection is untenable. ‘lhe 
trial began on the 2nd December, and the judgment was written 

nd pronounced on the 5th December, and the order of the High 
. i 4 
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Court was made on the 4th ipene in ignorance, apparently, < 
that the trial had commenced. two days previously, but the order ` 
did not reach the Sessions judge until after the jndgment was 
pyonounced. * We cannot say that he was wrong in refusing to 
adjgurn the case, at so late a stage, on the strength of a telegram 
said to have been received by the accused’s vakil to the effect that 
the High-Court had passetl an order to transfer the case. 


6. The fourth preliminary objectién is that the Sessions 
Judge ought ndt to shave refused to adjourn the case in order to . 
obtdin the evidence of two absent witnesses. One of these witnesses 
was proved. to bestoo il] to ttavel, and the other was not served with 
a summdhs. ` The Sessioitfs Judge held that the witnesses were 
“persons of very” ordinary status whose evidence would in no 
case carry much weight” and added “the accused wishes to call 
them to speak to the samo facts as other witnesses of just as 
much respectability whom I have discredited. I rule that the 
witnesses are not material witnesses! For this reason, and because 
he thought that the application was made “ to delay the case and _ 
defeat the ends of justice,” the Sessions,Judge refused the adjourn- 
ment. We cannot agree with the Sesslons Judge that the witnesses 
were not material witnesses. From the accused’s statement on the 
8rd December 1895, it appears that one of the witnesses, Subbara- 
yadu, was to prove that Appi Reddi took food with him at Prattipadu 
on the night of the 5th June, and the other witness Kotayya was 
to prove that he saw Appi, Reddi at the police station and at the 
search of Pichanna’s house on that day. If those statements are 
true, the whole case against the accused must fail, for the whole 
question at issue is whether Appi Reddi was, or was not, taken to 
Prattipadu on the 5th June. The qatters as to which the witnesses 
were to speak, were therefore, the very matters on which the guilt 
or innocence of the accused depended, and werg obviously materi. 
It was not open to the Sessions Judge to decide on the gredib to 
be attached to their evedence before he had an opportunity of 
hearing it. The Sessions Judge,-therefore, exceeded the discretion 
given to him by 8. 216, Criminal Procedure Code, and it is obvious’ 
that the accused has been prejudiced i in his defence by the Sessions 
Judge’s refusal to obtain thé evidence of these witnesses. We do 
not, however, think it necessary on this account to set the trial 


aside; but we resolve under 9, 428 to direct the Sessions Judge 
b . i 
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to now take the evidence of thes two witnesses and certify the 
same to this Court. We also resolve to direct the Sessions Judge 
to take the evidence of the stationghouse officer of Prattipadu, as 
he, of all others, must be in a position to say with tertainty whe- 
ther Appi Reddi was, or was not kept in his station on the, 5th 
June, as alleged by the accused. The fact that this witness was 
absent from the district is no sufficier rea8on for neglecting to 
obtain his evidence. e As a public servant. he might have been 
departmentally required to return to the §urtedictien of the Court, 
or a commission under S. 508, Criminal Provedure Code “nlight 
have been issued for his eraminabion? | e 


7. Itis not clear whether the ovidence expected of the 
police writer Kakiman referred toe in. paragraph 10 of the judg- 
ment is relevant, If the Judge finds that it is so, his evidence also 
should be taken. The evidence now called for may be taken by 


the Judge himself, or, if there is sufficient reason, on commission 
under S, 508. 


8. It must be certified to this court within three weeks 
from this date. ee 
_ 9. The hearing of this appeal is adjourned pending the 
receipt of this evidence. 
This case coming on for re-hearing this day after the receipt of 
` fresh evidence called in for the order of this Court, dated 81st March 
1896. 


The Court delivered the following 


JUDGMENT :—The further evidence now recorded makes it 
certain that the finding of the Sessions Judge. that Appi Reddi 
was never taken to Prattipady is correct. It follows that the 
three statements specified in the charge are false and that the 
appellant was riggtly convictéd. We agree with the Sessions 
Judge that a pglice officer who gives false evidence in a dacoity 
case deserves exemplary punishment. We confirm the conviction 
and sentence and dismiss the appeal. Ordered ‘accordingly. 


LL 


Daris 
Yv. 


Cundasami 
Mudali. 
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"Present :—Mr. Justice Subrahmania Aiyar. 
H. S. Davies. a a ae Plaintiff. 


0. Cundasami-Mudali . e. as Defendant. 


Indian Gontract Act Sy 62 aad 68—Agreement to give time to promisor~-Validity 


of agreement without consideration. 6 


When the promisee of a contract agrees with the promisor to extend the time 
for the performance of his promise under the contract, he is bound by such agree- 
ment even though there’ be no special consideration for such agteement, and he 


cannot require of thepromigoy thé performance of the promise before the expira- 
tion of the time extended’ . 


S sald his rig@#t to edit, publish and sell certain adios: of 
his books to.M in 1888 bya contract under which he bound him- 


‘self While that contract wag in force, not to publish and sell or 
arrange with anybody else to publish or sell the said books. On ~ 


the 19th November, 1892, an assignee of S sold the right of publish- 
ing the later editions of the books to the defendant for Rs. 10,000,- 
to be paid in four half-yearly instalments commencing on the 10th 
April; 1898. On the Ist December, 1892, the assignee addressed a 
letter to the defendant by which she agreed that the first instal- 
ment should not become payable until, by the expiry of the contract 
with M, the defendant was enabled to issue fresh editions: of the 
books. The assignee subsequently sued the defendant for thé whole - 
sum upon the footing of the original contract and disregarding the 
letter of December, 1892, Held, that the agreement contained in the 
letter was binding on the assignee and that the suit was premature. 


JK. Brown, and Rencontre for plaintiff. 


M asilamani Pillai for defendant. 


_ The Court delivered the. following ° a 


JUDGMENT :—Some years ago, one Mr. R. S. Shephard pub- 
lished four books viz. :, ‘Manual of English for Matriculation Candi- 
dates,’ ‘ English Lessons for F. A and B. A Candidates,’ ‘ Middle 
School venue of English’ and Lower Fourth Class ‘Manual of 
Grammar.’ On the 21st April. 1888, Mr. Shephard executed Exh. II 
to Manickavelu and Company authorizing them to print and pub- 


* lish and sell at their own risk and expense and for their own advant- 


s : ? 
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age the 7th, 8th and 9th aditiots of the “ Manual of English 
for Matriculation Candidates’ at 6,000 copies per edition, the 
Sth, 6th and 7th Editions also *at 6,000 copies each edition 
and the 8rd edition of ‘ English Lessons for F. A and B.eA, 
Candidates’ to consist of 1,500 copies.. Further, by this contract, 
he bound himself whilst the contract | remained in force, not to 
publish or arrange with any others for the publication of the above 
books or of any other books that may ‘prejadicially affect the sale 
of any.of the three books. It also appears That, af the date of the 
said contract, the whole of the copies of the first edition of the 
‘Lower Fourth Class Mannual of Grammer’, which was tle only 
edition of the book published, had been assigned to Mantckavelu 
and Company on the understanding that until those copies weree 
disposed of no further edition of the book should appear. | ° 


Between 1888 and 1892 the plaintiff, who is the mother-in-law 
of Mr. Shephard, became the assignee of the right of publishing 
all further editions of the four books. And she executed on the 
19th November 1892 Exhibit A, transferring her right to the defen- 
dant in consideration of Rs»10,000 made payable in four half-yearly 
instalments commencing from the 10th April 1898. On the first of 
Docember 1892, however, she addressed to the defendant a letter 
(Exhibit I), whereby she agreed that the first instalment should not 
become due until the defendant, by, the expiry of the contract with 
Manickavelu § Company, was enabled to issue a fresh edition of 
any one of the four books. 


The present suit was instituted for the recovery of Rs. 10,000 
with interest, on the footing that the instalments had become pay- 
able as specified in Exhibit A apart from Exhibit I. The defence 
was that undeg the contract, so modified by Exhibit I, time for com- 
mencement of payment had nôt arrived; since the contract with 
Manickavelu & Company remained in operation, a large number of 
copies of the latest editions of all the four booka, being in their 
hands unsold. . 

The questions for EE TA are 

1. Was there any consideration for the a agreement (Exhibit 
T) to extend the time for payment ? X 


2, If qoti is the agreement ‘valid ? 
- i e 
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3. Ifthe agreement is hound valid, whether the condition 
laid down in Exhibit I for the arrival of the time for parasu has 
happened.. __ 6 l : 


e° As regar ds the first question the defendant’s contention’ was ` 
that though Exhibit I bears. a date posterior to that of Exhibit A 
yet in point of fact, the letter was written and handed to him in 
pursuance of an understanding come to between him and the plain- 
tiff, prior to Exhibit A heing actually signéd and delivered. To 
support this -alfegation A there is nothing but the uncorroborated . 
word of the defondant. . f 


Moregver the. opetfing Jines of Exhibit I itself referring to a 


conver sation of the 30th November 1882, which appears to have led -> 
“up to the letter being sent, are ‘scarcely consistent with the truth 


* of the defendant’s story. I sind, therefore, that there was no con- ` 


sideration for the agreement. 


As to the second question, its determination depends npon the 
construction to be put upon S. 63 of the Indian Contract Act, which 
provides among other cases for one, like the present, of an agree- | 
ment to extend the time for the performance of a promise. Before 
considering the provisions of the section, it would tend to a clear 
comprehension of them if I briefly refer to the state of the English 
Law on the subject. Under that law the rule, rigorously followed 
out, that every agreement relating to the discharge of a contract, 
save the exception recognised by Foster v. Dawber, (6 Exch. 839) 
must, unless made under seal, be-supported by consideration has ` 
not, as pointed out by Sir Frederick Pollock in his work on Con- 
tracts (6 Edn. p. 177) been productive of very happy results.. The 
learned author attributes such results to tke carrying out of a 
general principle beyond the bounds within which it is reasonably 
applicable; or in other words to the doctrine of consideration, 
instead of governing the formation of contracts, being made to 
regulate and restrain: their discharge also. 


Now the question arises whether the Indian Legislature 
intended to perpetuate such an unsatisfactory state of things in 
this country. I think that it did not, that in the Contract Act, the 
doctrine of consideration was not extended to the regulation and 
restraining of the discharge of contract by agreement and that the 


Legislature laid down by S. 63 a rule different from waah of ‘the 


English Law, 
b ê 
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In the first place; the language of the section does not insist 
upon the presence of consideration in regard to the cases mentioned 
therein. This view is fully confirmed by the illustration b to 
the section. Tho case put in that illustration, is that òf a person 
entitled toa sum of money accepting a less amount than is due tp 
him. Now, according to Foakes v. Beer, (9 A.C. 605) cited for 
the plaintiff and which finally settled the Mw a$ to this matter in 
England, acceptance ‘in ull satisfaction of a debt of a smaller 
sum than the amount due does not operate afa Complete discharge 
of the debt, evén though such a discharge would résult from the 
creditor similarly accepting some article ether thane money of less 
pecuniary value. But the law laid down by the illustration 
referred to, is the reverse of the English rule. Nov, it being thus 
clear that in the above typical instance, a person is capable of 
legally binding himself without considerfhg to forego his right to 
the difference between the debt and the smaller sum accepted by 
him in full discharge of his debt and there being absolutely nothing 
in the language of S. 63 to indicate the recognition, with reference 
to the matter under discussion, of any distinction between the 
different .cases comprised in the section, it follows that the 
necessity for any consideration. is dispensed with alike in all the 
cases to which the section relates, including that of agreements to 
extend the time for the performance of a promise. 


This conclusion is further strengthened by the purely artificial 
character of the reasoning by which English Judges have sought 
to prevent the rule requiring consideration in cases like the present, 
operating in practice unreasonably ; as will be seen from thé observa- 
tions of Lord Denman ©. J., in Stead v. Dawber (10 Ad. & E., 66 
where he dissented from Cuff v. Pepn 1M & S., 21) and laid down 
that it cannot be maintained that although there was an agreed 
substitution of other dgys than these originally specified, still the 

contract remained. In meeting an objection, based on the absence 
of consideration, to “the view which was taken by him », the Chief 
Justice argued thus ;—“Nor does any difficulty arise from the want 
of consideration for the plaintiff’s agreement to consent to the 
change of days; for the same consideratioa which existed for the 
old agreement is imported into the new agreement which is substi- 
tuted for it” The resort to such a fiction is obviated in this coun- 
try by S. 63. . 
4 $ ` 
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Here it may be asked Ee S. 62 which also refers to cases 
of agreements relating to the discharge of ‘contracts and the langu- 
age of which at first sight may appear broad enough to include the 
cases fallittg under S. 63, i$ consistent with the view taken by me. 
From the mere fact that two sections were enacted on the‘subject, 
it must be taken that the legislature intended to draw a distinction 
between the set df ea8es comprised in S. 62 and that in S. 68. 
These sections, therefore, must be construed so as not to overlap 
each other.e Thig wduld be done by holding that agreements refer- 
aed to in S. 62 are agreements which more or less, affect the rights 
of both parties under.the contracts discharged by such agreements ; 
whilstthose referred torin S: 68 are such as affect, the right of only 
oné of the parites. The former case ew hypothesi necessarily implies 
consideration which is cither the mutual renunciation of right or 
cbupled with it, the muttal undertaking of frosh obligations or the 
renunciation of some right on the one side and undertaking of some 
obligation on the other, that forms the consequence of an agreement . 
to rescind, substitute, or alter mentioned in 8, 62. It is only when 
tho agreement to discharge affects the right of only one party, that 
consideration might be found wanting and there alone the Indian 
Law doparts from the, English Law, by making provision, for every 
such possible case in S. 63, f 

The result is that the agreement set up by the defendant 
which, as already stated, falls under §. 63 is binding though with- 
out consideration. 

-As to the third and the last question:—In dealing with slits, it 
is hardly necessary to say that the express undertaking given by | 
Mr. Shephard to Manickavelu and Company under. Exhibit II that 
nothing will be done to the prejudice of the rights granted to them 
is fully binding on the defendant. Though this refers to only 3 out 
of the 4 books spoken of in Exhibit I, the defendant does notetand 
in a different position. As regards the Temaining book, in as 
much as in consequence of the express undérstanding between 
Mr. Shephard and Manickavelu with reference to the first edition 
of this book, the defendant is debarred from i issuing a fresh edition 
of the work until the previous one has been exhausted. ‘Therefore, 
the sole fact to be found “is whether as alleged by the defendant, 
Manickavelu and Company are still in possession of copies of all the 
four books so as to preclude him from publishing a new editio, 

e 
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of any one of them. That thab is the’ case.is established by the 
uncontradicted . evidence of one of the witnesses called for the 
defendant. Tt follows that the condition specified i in Exhibit I for 
the arrival-of the time for payment hag not yet happend. ` e 
The suit is premature and is dismissed with costs. ° 


e . 
IN THE HIGH COURT. OF JUDICATURE AT MADRAS, a 


Fresent :—Mr. J ustice Davies and Mr. J ustico Boddam. 


Ramamritha Aiyan lig oad a Appellant (Ist Deft. ee 
| v.: 


Gopala Aiyan ee £ si Respondent (Plaintiy.) 


Transfer of Property Act S. 123,—Gift—Wifhdrawal of gift before rogistration— Rafnarorithe a 


Effect of compulsory rogistration after withdrawal. iyan 


A gift being a voluntary ‘transfer romains i pidan pactum” until the donor Gopala. Aiyan. 
has done all that is necessary to make it legally cemplete. To do so it is necessary 
inter alia that the. deed of gift should be registered if the subject matter of the gift 
be immoveable property of the valuc of more than Rs. 100, A donor may withdraw 
his consent and cancel such gift before the deed is actually registered. | Wheréa 
donor so withdraws his consent the subsequent registering of it compulsorily by the 
donec cannot convey any intorest to hinf in the property that is the subject of the gift, 

Second Appeal against the decree of the Subordinate Judge's 
Court of Kumbakonam reversing the decree of the District Munsif’s 


Court of Mannargudi in O. S. No. 157 of 1892, 


This is a suit to cancel an attachment illegally placed ‘upon 
property in plaintiff’s possession in execution of a decree which the 
2nd defendant had obtained against the 1st defendant i in the suit. 
The plaintiff's case was that the property originally belonged to 
one Sundarappaiyan, his maternal unele, from whom he obtained it 

“under a deed of gift dated the 8th Sanuary, 1890 ; that he has been 
‘in undisturbed pqssession and enjoyment ever since; that the 2nd 
“defendant had obtained a collusive decree. against the 1st defend- 
ant and atthe instance of the latter has placed'an attachment on 
property in- the plaintifi’s possession. The defendants’ admitted 
that the property originally belonged to Sundarappaiyan, but ‘that 
‘he conveyed the property to Ist defendant under a deed of sale 
dated the 8th January 1890, that Sundargppaiyan denied the execu- 
tion of the. plaintiff’s deed before tho Sub-Registrar and that his 


¢ 


#§, A-No, 547 of 1895 ; - 15th July 1896, 
` ® 
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deed was registered before that of the plaintiff and was entitled to 
priority. The lower appellate Court found that Sundarappaiyan 
executed both the deed of gift and the deed of sale, but that the deed 
eof sale was ‘registered beforé the deed of gift and that-he withdrew 


“his consent to the gift after the execution of the deed just before its 


registration. The lower appellate Court being, however, of opinion 
that Sundarappaiyan had no power to withdraw his consent after 


- execution, decreed the plaintiff’s suit. The material portion of the 


judgmént, of the l6wet-appellate Court which dealt with, this kai 
tidn, is asi ‘follows: E A 

: “Was the flonor.entitfed to recall his gift after he did all that he 
was entitled to and the donee accepted it, I must of course answer this 


question in the tregative: In,regard to a gift which is usually made 


~ out of pure love and affection, all that the donee can do is to indicate 


his intention of accepting ft and when a gift is made and accepted, 
nothing more is needed to perfect it if the donor complied with all the 
requirements of the law. The statute requires a registered document 
for it and if the donor write and give a deed to the donee and the latter 
accept it, whether or not the donor goes to register it voluntarily or not, 


` he having placed it out of his power, afterwards to recall it, he cannot 


-retract or annul it, For, the donee having the deed in- his, posses- 
sion has the power to enforce its registration under tho law when the 
donor refuses to register it voluntarily. Having placed himself in such 


'. g position he cannot be said to have the power to revoke it before it is 


registered.’ 1 think the gift was complete when it was written, signed 
and delivered to the plaintiff and plaintiff took it, No more than that 


- ig necessary to perfect it unless the donor and donee both agree to 


rescind ithnd did not register it,” 


The defendants then preferred a adong. arp to tho High 
Courts : e ` 
A. Rajagopala Aiyar for appellant. 


4 


O. Ramachundra Rao Sahib. for respondent. $ 
The Court delivered the following - e@ œ 


JUDGMENT :—We have no doubt that a decd of gift is nob” 
complete ‘until it has been registered as required by S. 123 of the 
Transfer of Property Act, and that it only operates upon registra- 
tion. In this case the deed of gift was not registered until the 
‘gale had been completed and therefore, was nob eee as. ag ainst 
the deed of sale. oe 

a | 
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- We aro further of opinion that a doed of gift being a voluntary 
transfer remains “ Nudum pactum” until the donor has done all 
that is necessary to make it legally complete. To do go, it is neces- 
sary inter alia that it should be registered, but hè can be nognore 
compelled to register the deed than to execute it in the first igstance. 


The registration of present deed contrary to the supposed donor’s, 


wishes which was ordered by the Registrar, was therefore void. 
We accordingly held, there was no gift, and reverse the decision 
of the Subordinate Judge and restore that ofethe Munsif. The 
appellant’s costs in this Court and in the fivst Appellate Covrt must 
be paid by the respondent. +. _ e 


IN HE HIGH COURT OF qe ere AT MADRAS. 


Present :—Mr. Justice Babakan, Aiyar. 
Krishnachar l ` ies Petitioner * (Plaintif) 


Vadichi Goundan sie Respondent (Defendant). 


Signing—Marking—What amounts to. 


The defendant entered into a contract with plaintiff and executed a document 
embodying the terms of the contract, The defendant touched a pen in token 
of his baving consented to the agreement and handed it over to another who then 
put the defendant’s mark to the document, 


‘Held :-That the document was properly executed by the defendant, 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif of 
Krishnagiri in Small Cause Suit No. 240 of 1895. 


The plaintiff sued to reobver Rs. 22. 8 from the defendant, 
alleged to Be due on a tiuchilika executed by him. The defendant 
denied the execution of the muchilika. The Munsif found that 
the defondant had executed the muchilika by merely touching 
the pen. He did not put his mark himself, but his mark was put 
to it by the Karnam to whom the pen was handed over by the 
defendant after being touched by him, in token of his having con- 
sented to the agreement.. He, therefore, held that the muchilika 


‘had not bean properly executed, and dismissed the plaintifs suit. 
————————— ee anaa eaaa A aa AA KAE NAN WAN KNA Ta a aaa gawa, 


“#C. R, P, No, 821 of 1895 16th March 1896. 


vo . 4 e 


Basle 


Valich 
Gounda 
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> The plaintiff then appealed to the High Court under 5. 25 of the 
Small Cause Court Act to revise the proceedings of the Munsif. 


P. 5. Sivaswami Aiyar for petitioner: 
T. Vs Wahai Aiyar for respondent. 
The Court delivered tho following 


` JUDGMENT :—Th8re if nothing in law to prevent the defen- 
-dant asking the Karnam to make a mark with the pen touched 
and handed by the defendat in token of his having consented to 
enter itto the contracts Mohesh Lal v..Busunt Kumaree, J. L. R., 6, 
C at p. 352. The ‘machilika sued upon must, therefore, be taken 
to have bepi? duly executed by the defendant. me 


The case should be restored to file aud dealt with according to law ; 
and the questions which arise- ‘in the case including the question 
whether the Muchilika ought to have been stamped, decided. 


The costs will abide and follow the result. 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
vo. Present ee Arthur J. H. Collins Kt., Chief Justice and 


? Mr. Justice Benson. 
Udayana Pillai .:. ` sins Seat Arpani (Plaintif. 
$ v. 
Senthivelu Pillaia and another ... Respondents (Defts.1 & 2.) 
.  Usufractuary Mortgage—Personal Contract to pay—Suit by mortgagee for sale of 
et ai mortgaged land—Ligpitatation Act Sch, IT Art 182 and 147, : 
wnthiv elu The defendant had executed to the plaintiff a usufructuary mortgage: which 
Pillai. contained the following covenants. “In licu,of interost on this sum of Rs. 200, you 
will for three years from this year, raise any agops you like including summer and 
season crops, pay ‘Governmont assessment and enjoy- tho said lands. ` On the expiry 


of the term, I shall pay the said Rs. 200 and gedeem the lands. Pf they are not e 


redeemed in that manner, you will till payment of the amount&njoy them as wnder 
mortgage as mentioned above. ” The plaintiff sued on this mortgage, for recovery of 
his money by sale of the mortgaged property. 

. Held :--That the above covenants created not only a usufructuary - mortgage 
but also contained, a personal covenant to pay the mortgage money and that the 
plaintifs suit for gale of the mortgaged property was therefore sustainable. 


Held also that the Article of LimifAtion Act applicable to such a suit was Art, 


47 and not Art, 182.6f Sch. II of Act XV of 187%, 


` 


<» 8, A, No,'664 of 1895 © ` 17th July-1896.. i 
; Wa 4 


The decree dismissing the suié is wrong and must beset aside. 


i 
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‘Second appeal against the- decree of the District’ Court’ of. 
Madura in Appeal Suit No. 67 of 1894 reversing the decree of the 
Court of the District Munsif of Manamadura i in No. 1636 of 1892. 


The facts of the case appeat sufficiently from their Lordships’ 
judgment. . 

V. Krishnaswami Aiyar for appellant, Ea is . 

C. Sankara Nair for respondents. 

The Court delivered the following E “Ng 


- JUDGMENT :—Plaintiff sued for recbvery of Rs, 200° alleged 
to be due under an instrument of *mortgagee(Exhibit A) by sale 
of the mortgaged property. a ar) 

: The District Munsif decreed for plaintiff, but tho Distyict 
Judge reversed the decree and dismissed the suit on: the ground. 
that Exhibit A evidenced a usufructuary mortgage, pure: and simple, 
containing no covenant to repay the mortgage money, but with an 
express contract that plaintiff’s only remedy should bė to remain 
in possession if defendants failed to repay the mortgage money. 


Against this decret, the plaintiff instituted this second appeal 
on the ground that the District Judge ` misconstraeđ Exhibit A. 


We think this appeal is well founded. Exhibit A is dated 
-8th October 1867. By it, the defendant’s father mortgaged certain 
lands for Rs. 200 to the plaintiff, ahd the contract between the 
parties is expressed as follows. f - 


“Tn lieu of interest on this sum a Rs. 200, you will for 3 
years from this year, raise any crops you like, including summer 
and season crops, pay Government assessment and enjoy the said 
lands. - On the expiry of the term, I shall pay the said Rs. 200 and 
redeem the lands. Ifthey are not redeemed in that manner,.you 
will till a of the amount enjoy thom as under meme eee as 
menéioned.”? 


We think that these words contain a covenant to repay the 
mortgage money ona certain date viz.: on the 8th October 1870. 
If the words “ on the expiry of the ae I shall pay the said 
Rs. 200: and redeem the lands”? ‘stood alone, there could be no 
question as to their meaning and effect, but the District Judgp 
considers that the. succeeding words indicate that the only covenant 


\ l . 
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was that, in the event of non-payment, the plaintiff should continue 
to enjoy the lands, We do not think that this was the intention 
of the parties or is the true congtruction of the words. If that 
were ghe intentioh of the parties ‘it would have been easy to have 
stated ig in appropriate language with the express contract ‘on 
the expiry of the term I shall pay the said Rs. 200.” This express 
contract is not, as the “Distfict Judge supposes nullified by the 
words that. follow it. ` e 


The latter words, no pr gone: contain an agreement that until 
payment the plaintiff, shall remain in ‘enjoyment of the*land, but 
they do not sgy or imply that this shall be the plaintiff?’ s only, remedy 
in case ofnon-payment, They as well as the previous covenant, are . 
fo? the benefit and protection of the mortgagee (plaintiff), but to 
giye them the meaning suggested by the District Judge would be 
to nullify the previous express covenant to repay on a certain date 
‘and deprive the plaintiff of the. benefit intended to be secured to 
him by those words. i 


The case is very similar to that decided lately by the Full Bench 

and reported in Sivakami Ammal v. Gopala Savundaram Aiyan, 
JI. L. R., 17 M, 131. There the agreement was “ I shall pay you 
the said mortgage amount” on a certain date in, 1883 and a further 
clause. provided “Jf I fail to pay you” on the said date “ you 
shall receive” it on the corresponding date “of whatever year I 
may pay it.” The Full Bench held that the document clearly 
contained a covenant to pay aud that-a suit for sale, therefore, lay. 


In the pieri case, we are of opinion that Exhibit A contains 
not merely a usufructuary mortgage, but such a mortgage with an 
express covenant to, repay the mortgafe money. on a certain date, 


now long since past. zi - e 


e ' ° 
The contention of the respondents that the suit is barred ynder 
Art, 182 of Schedule 2 of the Indian Limitation Act is untenable. 
The article applicable is No: 147 and tho time allowed for sale is 
` Bixty years. 


Tn the result, we must reverse the decree of the District Judge 
and restore that of the District Munsif.. The plaintiff must have 
his proper costs i in all Courts, Pare 


e . 4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | ké 


Present :—Mr. Justice Subrahmania Aiyar. 


Thyagaraja Aiyar and others 1; Petftioners* 4: 4 
Y. e 
Sankara Aiyar asi agin a Respondent. .` 
Civil Procedure Code--Paaint not signed by the plaintif— Re-presentation „nfter Thyagaraja 
amendment within the time allowed by the Court—Limigatiop. 2 E Aiyar 


The plaintiff sued to recover a surg of money duc under afi agreement ano pre- Santara 
sented his plaint to the Court within ethe time allowed by the" law of limitation,  Aiyar. 
But the plaint was by oversight, not signed by bin at*the time of its presentation. 
The Court returned the-plaint to be amended and fixed a time for its re- preseal ation. 
The plaint was amended accordingly and re-presented withih the time fixed by the | 
Court; but at that moment the suit was barred. 


e e 
Held ;--That the plaint must be taken to have been presented on the date of its 
first presentation and that the suit was. not therefore barred, 7 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree and judgment of tho Subordinate Court 
of Madara (Hast) in Small Gause No. 100 of 1894. 


The facts of the case appear sufficiently for the purpose of 
this report from the judgment of the High Court. 


CO. R. Pattabhirama Atyar for petitioner. 
T. Rama Row for counter-petitioner. 


The Court delivered the following 


JUDGMENT :—Though the plaint had not been signed by 
the plaintiff at his first presentafion on the 6th December 1894, 
yet it was returned for amendment, amended and presented again 
within the tim® fixed by the @fficer of the Court. Under these 
cir cumstances, there can be no doubt that the first presentation was 
sufficient to prevent the bar of limitation. It is unnecessary, there- 
fore, to. consider the question whether the letter relied upon is an 
acknowledgment. as contended for the plaintiff. The decree of the 
Subordinate Judge is reversed. ‘The suit should be restored to 
the file and dealt with according to law. The costs will abide and 
follow the result. . ; y 

* 0. R, P, No, 818 of 1895 14th April 1896, 

. 
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. ; IN THE PRIVY COUNCIL." 


(ON APPEAL FROM er ALLAHABAD HIGH COURT.) 


Present ;—Lórd Watson§ Lord Hobhouse and Sir Richard 
s Couch. 


* Mathura Das and another ... Appellants. 
è ° e y 6 i 
Raja Narind Bahadur Pal and others.» Respondents. 


Mathura Das Mortgage deede-Post dh ierest—Construction of deed—Damages by way of inter- 
Raja tid est—imitation Act, ZV of 1877, Sch. II, Arts. J16, 116—Continuous breach. 


Bahadur Pal. By a morigage-deed, dated February, iy, 1880, G. P. mortgaged certain~ pro- 


perty to O. J. The Mortgage- doed was in the following terms: “I covenant and 
record tleat I shall pay off withont any objection the said amount in full, principal 
and interest af the rai® of Rs. 1-6-0 per cent. per mensem, within a year without 
ii raising any objection whatever. lf I failto pay off the amount within the fixed 
term ethe said bankers shall be comptent to realize the amount by any means pos- 
sible from my person, and the properties‘mortgaged, and from any other properties 
belonging to me, and I and my heirs neither have, nor shall we have any objections 
whatever to it. Until the payment in full of this amount, principal and interest, 
Ishall not transfer, either directly or indirectly, the mortgaged property to any one 
else, and, if I do, such a transfer should be deemed to be false and inadmissible. 
The amounts paid by me should be first credited” to the payment of interest, and 
the balance should be credited to that of the principal, and I shall have them 
entered on the back of. the document.” No payment of any kind was made under 
this document and the representatives of C. L. brought a suit in June 19, 1888, for 
the usual mortgage decree. The Subordinate Judge and the High Court disallowed 
the claim of the plaintiff for interest beyond the one year mentioned in the deed. 


Held :—Reversing the decision of the courts below, that upon a propèr con- 
struction of the deed, there was a covenant to pay interest at the stipulated rate 
beyond the one year fixed for the repayment of the principal, that the covenant to 
pay within one year was only intended to tie up the hands of the mortgagee for 
that peried and to protect the mortgagor, and that consequently the plaintiffs were 
entitled to interest, up to date of decree According to the stipulated rate. i 


Held farther —Obiter :—Even supposing there was no such covenant to be 
gathered from the instrument, the plaintiffs were still entitled te recover six years’ 
arrears of interest by way of damage; and that a guit to rææover such damages was 
not barred by Arts, 115 and 116 of the Limitation Act,-so long ag the prinçipal debt 
remained unpaid, 


Every day that the principal remained unpaid, there was a breach of contract, 
and the bar of time applied only to breaches occurring six years before suit. 


Narindra Bahadur Pal v. Khadim Hussain and others, I. L. R., 17 A., 581, over- 


ruled. > . g 
à The facts of the case appear sufficiently from their Lordships’ 
judgment. 
e . l A 4 
ee 
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Mr. Giffard, Q.C., and Mr. Herbert Cowell for appellants, 
Mr. Mayne for Raja Narindra, 1st respondent. 


SIR RICHARD COUCH :—B? a deed, dated February 17, 
1880, Rajah Bhawani Ghulam Pal, the defendant, now represenfed 
by the respondents, mortgaged and hypothecated a certain “pro- 
perty to Chhedi Lal, the predecessor, iy, title of the plaintiffs, who 
were now appellants, to secure 19,157 rupees. The deed then pro- 
ceeded thus ;— ° 

e I covenant and record that I shall% pag oft without a any objec- 
tion the said*amount in full, principal and interest at the rate of 
Rs. 1-6-0 per cent. per mensem, within a year without raising any 
objection whatever. If T fail to pay off the amount within the fixed 
term, the said bankers shall be competent to realize the amount bye 
any means possible from my person ang the pr operties mortgaged e 
and from any other properties belonging to me, and I or my heirs 
neither have, nor shall we have any objection whatever to it. Until 
the payment in full of this amount, principal and interest, I shall 
not transfer, either directly or indirectly, tho mortgaged property 
to any one else, and, if I do, such a transfer should be deemed to = 
be false and inadmissible. The amounts paid by me should be first 
credited. to the payment of interest, and the balance should be 
credited to that of the principal, and I shall have them entered on 
the back of the document.” 


No payment having been made, the plaintiffs instituted this 
suit on June 19, 1888, for the usual mortgage decree. The Sub- 
ordinate Judge of Gorakpur passed a decree in the ugual form for 
22,313 rupees, being the principal of the loan with one year’s 
interest, and a further sum for costs. The rest of the claim he dis- 
missed. He held on the authority of a decision of the High Court 
in a similar cage that the mortgage-deed did not provide for inter- 
est after the first year. Being then pressed to give damages by way 
of interest, he held that such a claim, being compensation for breach 
of a contract, was barred by Articles 115 and 116 of the Limitation 
Act. The plaintiffs appealed to the High Court, who affirmed the 
decision of the Subordinate Judge on both points, and so dismissed 
the appeal, though without costs. From that decree the present 
appeal was brought. Supposing the. construction put by the 
Court below on the deed to be correct, the appellants still asked 6 
why they should not recover six years’ arrears of interest by way 
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of damages. It was very difficult to see why, the principal debt 
was not time-barred, and it was not paid: Every day that it re- 
mained unpaid there was a breach of contract, and tho bar of time _ 
applied only to breaches occuring six years before suit. But it was 
not aecessary to dwell further on that point, because their Lord- 
ships thought, that the Courts below had misconstrued the deed. 
Indeed they did not find în the judgments any attempt to arrive 
ai the meaning of the,deed by an examination of its terms. Both 
Courts appearéd | to favéfollowed decisions in other cases, accord- 
ing to which it, would seem that in the High Court of, Allahabad a 
fixed rule of- comstruction had beeh laid down for transaction of 
that kinds without much fegard, to what the parties had actually 


said. The latest cake of the kind was decided as late as June 1895, 


Narindra Bahadur Pal v. Khadim Hussain and others, I. L. R., 17 A., 
581, which might be taken as the most authoritative statement 
of the views of the High Court. The instrument to be construed 
resembled very closely that on which the Board was now engaged. 
The mortgagor covenanted to pay the principal loan, with interest, 
within one year. He then hypothecated land to secure “ tho said 
sum of money,” and covenanted not tò transfer the land “ until I 
pay in full the whole of the amount of principal and interest... . . 
If I fail to pay the money with interest” the mortgagee was to 
recover “ the said sum of money with interest” from the property. 
Aud there was,a provision that payments by the mortgagor should 
be credited first to interest and afterwards to principal: On that 
instrument the Court delivered the following judgment :—* In our 
opinion the ®bustruction of the mortgage-deed admits of no doubt. 
The term wasone year from April 28,1879. ‘The mortgagees 
could, on the expiration of that Year, sue for and recover the prin- 
cipal moneys remaining due at the expiration of that year; in cer- 
tain events the mortgagees coulda ‘before the exBiration of that 
year, sue for and recover the principal and interest due at the date 
of their suit. On the other hand, the mortgagor" could, "by pay- 
ment to the morbgagees or into the treasury of. the court, of the 


| principal and interest due, redeem the mortgage even before the 


expiration of the year, The payment of post diem interest was not 
provided for by.the mortgagé-deed, and certainly, according to the 


e ordinary ‘construction of such deedsan these provinces, which we 


believe to be correct, was not contemplated by the mortgagor. 
e 
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The conditions in the mortgage-deed binding the mortgagor 

not to transfer the mortgaged property, aud giving the mortgagee 

power to recover the principal money with interest if the mortgagor 

failed to pay the principal with interest on the due date, are ordin- 


ary conditions commonly inserted in mortgage-deeds in these pro- 
vinces, whether it is intended that interest shall run only to the due 
date and until tha principal sum shall hve b&en paid. Such con-. 
ditions are never construed in this Court as indicating that interest 
shall continue to run after the due date# Now there was not, as 
the learned Judges seemed to imply, any differen? mode of constru- 
ing language in the North-West Rrovinces rom that which 
prevailed elsewhere, Conditions in mdrtgage-deeds must, not be 
disregarded because they happen to be commen ones. Ifit be, 
. true that covenants not to transfer till principal and interest be” 
paid were sometimes inserted, whex® the intention was only to i 
secure interest for a single year, such intention must bé gathered 
from other parts of the deed itself. If such a covenant, not being 
controlled by other parts of the deed, did not mean that interest 
was to run till payment, it was very difficult to say whatit did mean. 
The covenant to pay withinsa year tied up the hands of the mort- 
gagee for that year and protected the mortgagor; but it rarely 
happened, and was rarely contemplated, that the mortgagor should 
actually pay by that time. . The provision for applying payments 
to reduction of interest pointed strongly to the expectation of the 
parties that the transaction would not be closed when the fixed day 
of payment arrived. The construction of the High Court ascribed 
to the parties an intention that, however payment might be delayed 
beyond the fixed day, the debt should carry no interest, that the 
creditor should have no remedy provided by contract, but should 
be driven to treat the contract as broken, and to seek for damages, 
which lie in tle discretion of æjury or a court, and were subject 
to a different law of prescription. It appeared to their Lordships, 
that, though contracts were not unfrequently found to be of that 
imperfect nature, ib was more reasonable to ascribe to the parties 
the intention of making a perfect contract, especially when such a 
contract was of a very common kind and suitable to the ordinary 
expectations of persons entering inte a mortgage transaction, “To 
their Lordships’ understanding the meaning of >the contract before , 
them was plain enough. The mortgagee could not; except in cer- 

s » 


Court of 
Wards 


v. 
The Kumara 
Rajah of 
Pittapore. 
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tain events, enforce payment for a year. The mortgagor might 
_ pay at any time, and was bound to pay in a year’s time, “the said 
amount,” (ie. Rs. 19,157, thegonly amount yet mentioned), “ prin- 
cipal and interest,” i.e., whatever interest might be due at the time 
of payment, whether for a year ora less time. If he failed, the 
mortgagee might proceed to realize “the amount,” the obvious 
meaning of which was prificipal and interest to the time of realiza- 
tion. Then came the covenant not to trarfsfer until payment of 
this amount @.e., the ‘mount to be realized) “ principal and 
intowest.” And then the proviso that ‘payments should be applied 
first in reduction of interesé and entered on the back of the docu- 
ment. „Bhe strictest construction of the words was in accordance 
with the usual infentions of the parties to a simple mortgage. 
_ Why they should be wrested from that construction in favour of 
an unusual and most improbable intention was not explained. 
Their Lordships hold that the plaintiffs were entitled to recover 
their principal debt with interest at the rate mentioned in the 
mortgage-deed up to the date of the Subordinate Judge’s decree 
and thereafter, at the rate of 6 per cent. per annum. ~The decree 
of the High Court should be discharg8d. The respondents ought 
to pay the whole costs of suit in both the Courts below. The case 
should be remitted to the Subordinate Judge to take the proper 
accounts and give further directions. Their Lordships would 
humbly advise Her Majesty to that effect. , The respondents must 
pay the costs of this appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Davies. 
Court of Wards and the Minor Rajah of Pittapore ... Appellants.* 


Vy ra IS ° 
Tho Kumara Rajah of Pittapore .. © .,. Respdndent. 


6 
Hindu law—Impartible Zemindari—A lienation by gift inter vivos—Will—Alienation 
by will—Proof of inalienability—Legacy—False description—Persona designata. 
Whatever a Hindu can alienate by gift inter vivos, ho can also alienate by a 
testamentary disposition. 
e It is the right to a partition in the members of a Hindu coparcenery that puts 
a restraint upon any individual coparcener’s power of alienation of hls share of the 


e family property. Where there is no such right*thore is also no such restraint, 


* A. No. 33 of 1896. í , 8rd November 1896. 
| d 
6 
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A falso description of a legatee, false to the testator’s knowledge, does not vitate 
the legacy by itself. 


` 


The holder of an impartible Zemindari @dopted a son in 1873 and executed a 
dooument a few days after the adoption. Tits document 8videncgd nothing more 
than a concession made by the adopter with.: respect to the retinue of the adopted 
son and to the access to him of the members of his natural family. It contained 
algo, by way of recital, a statement that the boy had been adopted and constituted heir 
to the Zemindari and its appurtenances, In 18909 the Holder made a will by which 
he bequeathed the Zemindari and its appurtenances to a boy whom he mentioned by 
name, and described him as ‘hia aurasa son. The adoptive father died subsequently 
and the adopted sən then . impugned the logitinfacy ot the alleged Guras@ son 
and sued him foy the possession of” the Zemindari. In thé plaint, he alleged that in 
1885, the late holder of the Zemindarie announced ‘that his wéfe had been delivered 
of a son, namely, the defendant, and that this assertion on his part wag false and 
fradulent to his knowledge and set up to deprive him of hig rights as adopted son. 


He also contended that the Zemindari was imalienable as being of military tenure. e 


For this purpose the only evidence that he adduced was, that during the Rumpa riot 
of 1879-80, the late holder placed some armed men at the disposal of Government. 


Held: 1, That there was no proof that the Zemindari was inalienable by custom 
or tenure ; f 
2. that, as the Zemindari was impartible and alienable inter vivos 
according to the decision in Sartaj Kuari v. Deoraj Kuari, I. L. R., 10 A., 272, it 
was equally alienable by will; e ` 


. 
3. that the Rajah’s will was not void as being in conflict with any contract 
or settlement made by him in plaintiff's favour ; 


4. that, as there was no fraud or deception practised on the testator and 
that, as he was under no misapprehension as to facts and had used language which can 
apply to no one but the defendant, the legacy to him was valid as the persona designata, 
irrespective of the fact whether he was the aurasa son of the testator, or not. 

Appeal against the decree of the District Judge of Godavery 
in Original Suit No. 6 of 1891, and the order passed en review by 
the said Court. 


The facts of the case appeay = ade from their Lordships’ 
judgment. . 


> F. Bhashyam Iyengar, S. Rémasubba Iyer, N. Subba Row, K.N. 
Aiya and P. Subrahmanya Iyer for appellants. 


The Advocate-General (J. H. Spring Branson), T. Rama Row, 
P. Ananda Charlu, C. Ramachandra Row Saheb, S. Gapalasami 
Aiyangar and Douglas Grant for respondents. 


The Court delivered the following 


JUDGMENT :—This is an ‘appeal against the decision of the 
District Judge who has decreed in favour of the plaintiffs right to 


ry ` 8 i á e 
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succeed to the ancient Zemindari of Pita pare: in the Godavery 
District. The plaintiff claims as the adopted gon of the late Rajah 
of Pittapore. As such he clajms to recover the estate and effects 
of his adoptive father. Theappellant alleged himself to. be the 
abra born son of the late Rajah, it being said that his birth took 
place in the month of October 1885, some twelve years after the 
date of the plaintiff's adoption. The adoption of the plaintiff in 
1878 is admitted. The defence is reste on two independent 
grounds: First, it ig said that the appellant is entitled to succeed . 
in vértue of his being the natural „botn and legitimate son of tho 
deceased Rajah by his first avife Mangayamma, and, secondly, it is 
said that the late Rajah lef a will bequeathing to the 2nd defen- 
_ dant practically. hig whole property, making some provision for the 
i “adopted son and other members of the family. 


The District J udge has found in favour of the plaintiff with 
regard to both these points. He has found the appellant is not the 
son of the late Rajah, nor of the Rajah’s wife. He has also found that, 
although the late Rajah did make three wills, all being to the same ` 
effect so far as the question in this case goes, those wills are not 
valid and operative as against the plaintiff. Mr. Bhashyam Iyengar, 
who argued the case on behalf of the appellant, was prepared to 
impugn both these findings. But as he was satisfied with the dis- 
position of property made in the Rajah’s wills, he was content with 
a decision on the question of their validity if that question was 
decided in his favour. His position was that, whether his: client 
was the son of the late Rajah or not,'he was entitled to the Rajah’s 
property as Bequeathed under the wills. We proceed then to con- 
sider whether these wills of the Rajah are valid against the plain- 
tiff. That the three wills were daly executed by the late Rajah 

on the 16th of February 1889, 7th September 1889, and 17th | 
March 1890, respectively, is a faet found by the District Judge 
and not disputed. It may be a question whether the last of these 
thres wills supersedes the other two. ‘The third issue relates to 
this question and it is one which may have to be decided in some 
future suit, inasmuch as there is a variance between the gifts made 
in the first two papers and those made in the last. For the purpose 
of the present case, it appears to usunnecessary to decide the ques- 
tion, inasmuch as there is a complete disposition of the property in 
favour of the appellant as well under the last willas under the first 

e z e 
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two. The plaintiff, the gedh respondent, impugns these wills on 
several grounds in order to avoid the application of the principle 
laid down by tho Judicial Committee in Sartaj Kuari v. Deoraj 
Kuari, I. L. R., 10 A., 272. It has heen alleged on behalf of the 
respondent that the Beran of Pittapor is not an impartible 
Zemindari, and farther, that, if it be an’ impartible Zemindari, it is 
a Zemindari, which, according to the custom*or in virtue of the. 
tenure upon which it ig held, is inalienable. The 6th and 8th issues 
were framed with reference to these contgatiogs. With regard to 
the question of impartibility (the 6th issue), the fieding of the Dis- 
trict Judge is in the appellant’s.favour., He finds {hat the property 
comprised in’Schedules I and. II, that is, the Gon dan and the . 
accretions thereto are impartible, We were refewed by Mr. ‘Bhash- 
yam Iyengar to numerous documents proving, in our opinion, be- ° 
yond all doubt, that the estate has always been regarded : as Impar- 
tible. In family arrangements made in 1845 and 1869 ‘(Exhibits 
CCIX and CCCVII), it was. so treated. In the course of the 
descent, which is traced back for several generations to’ the 
original holder (Exhibit COCXXT), there are several instances in 
which on the death of the colder of the Zemindari there was a 
plurality of legal heirs, and yet only one succeeded to the estate. — 
The Zemindari was treated as admittedly impartible in the litiga- 
tion to which the present plaintiff was a party (Hxhibits CCLXXX 
IV and XII). It is not necessary, however, to elaborate this point, - 
because the Advocate-General, who mppesred for the respondent, 
practically abandoned it. 


Upon the contention raised by the 8th issue, thas the Zemin- 
dary is by custom or in virtue of its tenure inalienable, the District 
, Judge finds that the Zemindayi Was in its origin a military or 
feudal estate, The only evidence in support of this finding to which 
we were refered consists of statements by the late Rajah that he 
placed at the disposal of the Government in 1879-80 some armed 
men on account of the disturbance in Rumpa. There is no evidence 
as to the circumstances under which this was done. It is suggested 
by the Advocate-General that there may be more evidence as to the 
nature of the tenure in the-possession of the Court of Wards, and that 
they ought to have disclosed it to the Court. The answer to this is 
that the burden of proving that the estate was held by military or 
` quasi feudal tenure lay upon the plaintiff and that it was competent 
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to his advisers to elicit from the Court of Wands any information 
with regard to the history of the Zemindari which might be in their 
possession. Apart from the eSuggestion that the Zemindari was 
hgld on “military tenure, it is not contended that there was any 
evidence to prove that the Zemindari was by custom inalienable. 
On ‘the other hand, Mr. Bhashyam Iyengar refers to numerous in- 


“ stances in which gr#fnts ia perpetuity of portions of the Zemindari 


have from time to time been made (Exhibits CCLXXIX and D. Q. 
Series). The exhibits mayked- CCLXXIX relate tó such alienations 
prior to the Permanent Settlement ;”the ‘others are subsequent 
thereto. As, in our opinion, there isno evidence that the estate was 


ever hglé on military tentfre, it is not necessary to consider whether 


the nature of the tenure, if it had been military in its origin, 
would have been effected, by the permanent settlement of the 
estate under regulation XX°V of 1802. For these reasons, we have 
come to the conclusion that the District Judge was wrong in his 
finding of fact upon the eighth issue. 


The question now follows whether, the estate being without 
doubt impartible and not shown to be inalienable either by custom 
or otherwise, the principle laid down in the case above cited is 
applicable. It was decided in that case that the property in the 
paternal or ancestral estate acquired by birth under the Mithak- ` 
shara law is so connected with the right to a partition that it does 
not exist where there is no right to a partition. In the absence of 
co-ownership their Lordships held that there was no restraint upon 
the father’s power of alienation. The case has been considered 
more than Once by a Division Bench of this Court, and there can 
be no doubt that we are bound, to act upon the doctrine explicitly 
laid down by the Jndicial Commitgee’ (Seo Beresford v. Ramasubba 


- I. L. R., 13M. 197, and Sivasubbrahmania Naicker v. Krishnammal, 


I. L. R., 18 M. 287). There are notloubt cases prior to 1888 in which 
expressions, were used which point to another view of the law. But 
we must now take it that in those cases Katarina Natchiar v. The Raj ah 
of Shivagunga, 9 M. I. A. 588, Neelkisto Deb Bermono v. Beer-Chunder 
Thakoor, 12 M. I. A. 540, Venkayamah v. Vankondora, 13 M. I. A. 
333, Maharani Hiranath Koer v. Baboo Ram Narayan Singh, 9 B. 
L. R. 274, Sivagnana Tevar V. Periasam? I.L.R. 1 M. 312, Brij Indar 
Bahadur Singh v. Ranee Janki Koer, 5, I. A. las well as in the later 
case at Jotindra Bhupati Hurrochundra Mahapatra v. Nityanand 
e 2 ° 
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Man San 1. L. R., 18 C., tsi, a distinction is to be made between 
a matter of succession by inheritance and a question of aliena- 
bility. This distinction is clearly marked by the Judicial Committee 
itself -in Sartaj Kuars case (I-L. R., 10 A., 285).+ The decision 
is a clear authority to the effect that the Buah could legally 
.have alienated the whole or any part of estate by gift or otherwise. 
during his lifetime. It is contended, however, that a Hindu can. 
alienate by gift inter yivos, he cannot always alienate by a testa- 
mentary, disposition. The Advocate- ~Gongral combgted the propo- 
sition that a Hindu can alienate by will all that ke can dispoge of 
by gift inéer vivos. There is a strong body of aughérity in support 
of the proposition that the two powers are co- extensive, Valli- 
nayagam Pillai v. Pachche, 1 M. H. C. R., 837, Fakir Chand Bose 
v. Madan Mohun Ghose, 4 B. L. R., 182, Jatindra Mohun Tagore v.° 
Gnanendra Mohun Tagore, 9 B. L. R., 898, Nagalutchmee Ammal ¥. 
Gopoo Nataraja Chetty, 6 M., I. A. 844, and Baboo Beer Pertab 
Sahee v. Maharajah Rajender Pertab Sahee, 12 M., I. A. 38). Cases 
were cited in which learned Judges have thrown doubt upon 
the universality of this proposition, Khetramani Dasi v. Kashinath 
Das, 2 B. L. R., 41, 4 B. L. oR., 241,. Tara Chand v. Reeb Ram, 
3 M. H.C. R., 55, and Kristnappa Chetiy v. Ramasami Aiyar, 
8M. H.C. R., 80). The weight of authority is, however, strongly 
in favour of the proposition. above mentioned. In Baboo Beer 
Pertab Sahee v. Maharajah Rajendra Pertab Sahee. 12 M., I. A. 88, 
the Judicial Committee say 4s follows:—“ Decided cases too 
numerous to be now questioned have determined that a testa- 
mentary power exists and may be exercised at least within the 
limits which the law prescribes to alienation by gift inter vivos.” 
An attempt was made to show that there were cases in which 
a Hindu could not bequeath by will what he could give away 
infer vivos, aml the case of 3 Hindu widow disposing of her 
savings was cited #s an instance. It is answered that the ques- 
tion of å widow’s right to dispose of her property by will depends 
upon the nature of the property, whether it is such that she could 
give it away by gift inter vivos. No case has been cited in which a 
widow has been held incapable of bequeathing by will, property 
which she could otherwise legally dispose of., No principle is sug> 
gested on which a distinction can be rested between the extent of 
the power of giving by will and of giving inter vivos, 


e 


224 7 THE MADRAS p JOURNAL REPORTS. > ee Vi. 


+ 


The cases relating to the AN by will of an. alian 
share of a coparcenary property really support the proposition that 
the powers of giving and bequeathing are co-extensive, In Vitla 
Butten v. Yareenamma, 8 M. R. C. R., 11, it was held that a Hindù 
could not alienate by will his adi wasa share of coparcenary pro- 
perty and thus defeat his son’s coparcenary right. When that case. 

* + was decided, the view, since overruled (Baba v. Timma, I. L. R., 
7 M. 857) was entertained that a Hindu, under like circumstances, 
could make a gift inger ejvos of his undivided share of family pro- 
perty. Dedling*with these decisigns; the Judicial Conimittee in 
Lashmon Dada Naik v. Rapachandra Dada Naik, 1. L.R.,5 B., 62, 
use the following language :—‘ The reasons for makine this a 
tinction between a gift and a devise are, that the coparcener’s 
“power of alienation is founded on his right to a partition; that 
thateright, dies with him; and that the title of his co-sharers by 
survivorship vesting in them at the moment of his death, there 
remains nothing ppon which the will can operate.’ In Bombay, 
it should be mentioned, a different view as to a coparcener’s power- 
of disposition had been taken. The High Court there had held 
that a coparcener could not either give or devise his share without 
the consent of his co-sharers.' Referring to this, the Judicial Com- 
mittee go on to observe :—“'Their Lordships do not think it neces- 
sary to decide-between the conflicting authorities of the Bombay 
and the Madras High Court in respect of alienations by gift, 

- because they are of opinion. that the principles upon which the 
Madras Court has decided against the power of alienation by will 
are sound, awd sufficient to support that decision.” The doctrine. 

. here approved that ib is the right to a partition which puts a rest- 
raint on the coparcener’s powef-of alienation is the very doctrine 
enunciated in I. L, R., 10-A.- The case (Lakshman Dada Naik v. 
Ramachandra Dada Naik, I. L. R., 5 B. 62) decides that where 
there is a right to a partition subsisting in One coparcefer, the 
power to bequeath his- share cannot be exercised by * another 
coparcener. If I. L. R, 10 A., the negative proposition is as- 
serted that where the right to a partition is wanting, there is 
no restraint on the power of alienation. Seeing that in their 
judgment in the same case B L. -R. 10 A., the Judicial Committee 
cited the Hansapur Case in- which the disposition was a testament- 
ary one, we cannot suppose that they intended to restrict their 
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decision to the case of gift inter vivos. The conclusion at which 


we arrive is that as the late Rajah was capable of disposing of his 
estate by gift toa stranger notwithstanding the existence of a son, 
so there is nothing to prevent his dealing with it by way of tegfa- 
mentary disposition. 


We come now to consider the dadak oi raised by the fifth i issue, 
This issue appears to have been framed with respect to an allega- 
tion made in the fifth"paragraph of the plaint. Reference is there 
made to an adoption deed, dated the Ist October 1873.. Ín point of 
fact there iseno such deed, “antl it is mot alleged in the plaint that 
apart from the document, bearing daté the-lst October 1878, there 
was ‘any contract between the plaintifs natural father and*the late 
Rajah on, the occasion of the plaintif? being given in adoption to 
the late Rajah. The document of the Ist October 1878 (Exhibit 
D.C.) was executed some few days after the ceremony of adoption 
took place. This document evidences nothing more than a conces- 
sion made by the late Rajah with regard to the retinue of his adop- 
ted son and to the access to him of the members of his natural 
family. Itis true that by way of recital it is stated in the document 
that the boy has been adopted and constituted the heir to the 
Zemindari and its appurtenances. These words state nothing more 
than the legal consequences of the plaintifi’s adoption. It cannot 
be pretended that they in any way restrain the adoptive father in 
the exercise of his powers of alienation. It might as well be said 
that the Rajah bad precluded bimself from prejudicing the rights of 
his adopted son by begetting a natural son. Language far stronger 
was used by the adoptive father in the case of Rangama v. Atchamma, 
4 M. I. A., 1, and yet it was held „that he had not disabled himself 

from disposing of the propertye without the consent of his adopted 
son. There being no evidence and, as we have said, no allegation 
even of anything į in the naturé of a contract or a settlement, we 
must hald that here was nothing in the provisions of the document 
of the Ist October 1873, to proclude the Rajah from disposing of 
his property as he pleased, so long as he did not evade the obligation 
to maintain the appellant. That obligation is recognized in the wills, 


It remains to deal with the contention which is raised “under 
the fourth issue. The issue is not happily wofded, but we are told 
that it is meant to raise the question whether by reason of the mere 


. (a . 
226 THE MADRAS fw JGURNAL REPORTS. [VoL. VI. 


e 
fact that the appellant is not the son of if testator, he is precluded. 
from taking the estate under the will. For the purposes of this 
issue, we are assuming that thg appellant is, as found by the Dis- 
trict Judge, not the son of the late Rajah. It is contended that 
the Rajah’s expressed intention was to give the estate to his begot- 
ten son and that the gift must fail, if, in point of fact, the appellant 
does not answer to that deseription. In the plaint the allegation in 
respect of this matter is that the Rajah in or about October 1885, 
announced thatehis wife kad been delivered of a son, namely, the 
appellant, and that this assertioa on his” part was false and fraudu- 
lent and set up to deprive the plaintaff of his rights as an adopted 
son. From this allegation ïn the third paragraph of the plaint and 
the plaintiff's owa eeidence, as also from the opening of the plain- 
tiff’s vakil in the Court below and from the conduct of the case in 
that Court, it is abundantly tlear that the plaintiff’s case was that 
the Rajah was himself a party to the conspiracy by which the appel- 
lant was introduced into the family as his son, he being, in fact, a 
stranger. There is nothing to indicate that the Rajah was under any 
mistake about the matter, and still less that he himself was the victim 
of the alleged fraud. The Judge apparently accepts this view of 
the case in paragraph 128 of his judgment. -These being the cir- 
cumstances, the cases cited to us in which the testator was either 
under a misapprehension or was deceived are wholly inapplicable. 
In the class of cases to which the case, Fanindra Deb Baikat v. 
Rajeswar Dus, I. L. R., 11 C., 463, belongs, the testator made a gift 
to a certain person under the belief that he filled a certain character, 
and the language of his will showed that his intention was that the 
person named should take the gift only in that character. In such 
cases it has been held that when the,testator turns out to have been 
mistaken, the gift wust fail, because the presupposed condition does 
not exist. It was argued that, notwithstanding thé fact that the 
tesiator, the Rajah, was under no mistake, the will still showed that 
his intention was that the appellant as his begotten son, and only as 
begotten son, should take under it. It is contended, that by his 
reference to the Hindu law and by his constant repetition of the 
words aurasa son, the Rajah evinced his clear determination to make 
his will in harmony with Hindt opinion which might be scandalized 
if he had given away his property toa stranger. Having regard 
to. the admitted fact that the Rajah knew that the legitimacy of 
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his putative son a disputed, we are asked to say that he intended 
the appellant to take only in the event of lis claim as son being 
established by a court of law. A somewhat similar argument 
was used by Sir George Jessel as counsel for the appellant, in 
Hill v. Crook (6 H. L., 265). There the testator bequgath- 
ed certain property on trust for his “ daughter Mary, the wife 
of the said John Crook,” for her life, Joh? Crook in the former 
part of the will having been described as the testator’s son-in- 
law, and after the decease of his said #@ughter Mary -Crook, he 
directed that his property Shoyld remain upor trfist for the benefit 
of the’children of his said daughter, Mary Crook., It appeared that 
John Crook had first married another” daughter of the testator 
and that upon her death he had gone throug® a form of marriage 
with the testator’s daughter Mary. This daughter Mary was | 
therefore not the legal wife of John rook, and her children’ were 
not her legitimate children. There was in fact a double misdescrip- 
tion, for prima facie, according to the English Law, “ children” 
imports legitimate children. The children of Mary Crook wero 
reputed and known as her children. So in the present case, we 
have been referred to evidence showing that the appellant was 
introduced to the Rajah’s friends as his child, and that the usual 
ceremonies for a child were performed by the Rajah. It was held 
in Hill v. Crook that the children of Mary Crook were as clearly 
pointed to by that description as if they had been mentioned by 
name. There can be still less doubt where, as in the present will, 
the actual name of the donee is also given. All that can be said 
with regard to this will is that, if the appellant isnot the son of 
the late Rajah, there has been a misdescription of him in the will. 
It cannot be said that there is any possible doubt as to the identity 
of the person intended by the testator, We may refer to the case 
in Schloss v. Stiebel, 6 Sim.,' lp cited in the argument, where the 
testator who was betrothed to a lady and intended to marry her in a 
few days made ‘a codicil in her favour describing her as his wife. 
Although he died before marrying her, it was held that the lady was 
entitled tc the legacy. That case, like the present, illustrates the 
general doctrine that a false description does not by itself vitiate the 
legacy. In Kennell v. Abbott, LV Ves. 808, the Master of thé Rolls 
citing the passage from the Digest (XXXV 17, see also XXXV 72, 6) 
says that “the meaning of it is that a false reason given for the 
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legacy is not of itself sufficient to asbiroy if” Te there is an 
adequate description of the person intended to take, the erroneous 

addition of words of description is immaterial. This is the case 
even when tha error is unintenfional, the true fact being unknown 
to the testator. A fortiori it must be so where the testator for some 
reason of his own uses words which he knows to be inapplicable. 

His description of thé appellant as his awrasa son, which we are 
assnming to have been intentionally erroneous, we are disposed to 
attribute to a gesires onngis part to strengthen the position of 
his intended beneficiary, who, we must repeat, had after all been - 
treated by him as his son. „l'he frequency of the use of the term 
“ aurasa wis, in our opinion, fully accounted for by the need of dis- 
tinguishing the “ awasa” from the dattaka or adopted son. It may 
‘be noticed that in each of the “wills tue full name of the adopted 


e 
son and of the aurasa son if given only once and in other places 


the description “ aurasa” and “ datiaka” are used in juxtaposition. 


On this part of the case we find that the testator’s intention was 
undoubtedly to give the estate to the appellant irrespective of his 
claim to the title of son. No fraud or decgption was practised upon `~ 
the testator. He was under no misapprebension as to the facts. - 
He used language which can apply to no one but the appellant, 
and, therefore, his gift must take effect. 


To'recapitulate,-our findings are, (1) that the ininda of 
Pittapore is an impartible estate; (2) that there is no proof that 
it is inalienable either by custom or by reason of the tenure; (8) 
that the estate thus being alienable inter vivos according to the 
decision in I.Ñ.R., 10 A, it was equally alienable by will, (4) that 
the late Rajah’s will is not void gs being in conflict with any con- 
tract or settlement made by him im the plaintiffs favour, and (5) 
that the appellaut, whether or not he was the son of the testator 


e 
is the persona designata. 4 b j 


Having come to these conclusions in favour of the appellant, 
we deem it unnecessary to proceed further with the appeal. The 
inquiry into the matter of the legitimacy of the appellant would 
entail a mere waste of the time of the Court for a great number 
of days, besides causing needless expense to the parties—for in 
the result their position with regard to the property would not, 


e in the view we have taken of the validity of the will, be altered 


by the decision,at which we might -arrive on the other question, 
| : -o 
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_ We must allow the ap Nal and reverse the decree of the District ó 
Court and dismiss the suit. 


We have considered the guestipn of costs. We think that as 
the plaintiff has provoked an inguiry into the legttimacy of dhe . 
appellant which, unless he succeeded in impeaching the Rajah’s 
wills, was vain, he ought to pay the ordinary litigation. By ordin- , 
ary costs we mean the costs incurred urfder the Court Fees Act for 
stamp duties, and under the Legal Practitiopers’ Act for pleaders’ 
fees, and the printing and translation chefgesin this Court. Other 
costs incurred by the parties «themselves, su¢h ds the costs df the 
commissions for examination of witnesses and ef printing papers 
done outside the Court, must be borne by the party wh® incurred 

e 


them. á f ; 
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IN THE HIGH COURT OF JUDICATURE AT MADKAS. 
Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. 


Kuppu Naidu. vas ... Appellant (Deft.)* — 


Venkatakrishna Reddi an <... Respondent ((PIF.) 


Civil Procedure Code, S. 43—Transfer of Property Act, S. &—Suit to redeem by pur- Kuppu Naidu 
chager of equity of redemption—Previous suit in ejectment—Knowledge of mortgagor's Vonketakrish 
na Reddi. 


suit. 

_A, the purchaser of a right to redeem certain property, first sued B in ejectment. 
The latter had a mortgage on the property, and in execution of a decree, which he 
obtained on his mortgage, purchased the property in court auction and ousted A 
from possession. In the ‘suit on his mortgage, B had not made Aa party; neither K 
did A, who knew of the suit, join it sua moto. A’s suit to eject was dismissed on the 


ground that his only right was to redeem B. A then sued B to redeem. 


Held :—That the present suit was not barred under S. 48 of the Civil Procedure 
Cade or as res jud@ata, notWithstandingsthat A knew of B’s mortgage and his suit or 
it at the*time of his own’ former suit and notwithstanding the fact that he had not 
made hinfself a party to the suit of Bon his mortgage, Muthu Narayana Reddi v. 


Rayalu Reddi, 6 M. L. J., 51, explained. 

Second appeal against the decree of the District Court of 
Chingleput in appeal suit N o. 245 of 1894, confirming the decree 
of the Court of the District Munsif of Chingleput in O. 5. No. 11% 


of 1893. i R 


#5. A. No. 1777 of 1895. | 29th September 1896. 


paa n , 
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Plaintiff sued to redeem certain tahas frdm the defendant on- 
payment of a mortgage which the latter had upon the property. 
The plaintiff had purchased the right to redeem this property from, 
the original owner in 1884 antl got possession from him. While 
this in possession and enjoyment, defendant brought a suit on his 
mortgage against the original mortgagor and got a decree for sale 
of the mortgaged property, To this suit the plaintiff was nota 
party. The defendant executed his decree, himself brought the 
property in auction saJé, qusted the plaintiff and got into possession. 
The plaintiff then,sugd the defendant in ejectment on the ground 
that the decree which the defendant, “obtained on his mortgage was 
not bindigg on him. The suit was dismissed. He then brought 
this suit to redeem., Both the Courts below decreed the suit.. The 
tlefendants preferred a second appeal to the High Court. The 
Mungf in delivering judgment made the following observations on 
the question of the maintainability of the plaintiff’s suit :— 

“It is not improbable that plaintiff was aware of’ the institution of- 
the suit No. 859 of 1884 by this defendant for his mortgage-money ; yet, 
inasmuch as the defendant had not chosen to make the plaintiff a party. 
to his suit and thus given him an opporgunity of redeeming | the pro- 
perty, he could not set up his omission in his own favour. In a snit 
for money by the mortgagee, all parties interested in the mortgaged pro- 
perty are required to be made parties. (Vide S. 85 of the Transfer of 
Property Act.) The plaintiff could sua moto have joined in the suit 
under S, 32 of the Civil Procedure Code, but the fact that he refrained 
from so doing, does not, I think, prejudice him and deprive him of the 
right to redeem, which the fact of his purchase before the defendant’s 
suit, entitles Wim to. It was more the defendamt’s interest to have 
brought on the record in his suit all interested i in the property he sought 
to sell for the recovery of his mortgage, debt, This plaintiff could have 
voluntarily joined in the suit and thus obviated the necessity of this 
present suit, but he held back. Such aonduct, hdwever, &oes not disable 
him from his right to redeem. ° 

C. R. Patiabhivama Aiyar and N. Narayana Aiyangar for 
appellant. ; 


C. Krishnan for respondent. 
e The Court deliverd the following 
JUDGMENT :—tThe first ground of appeal urged is that the 


* suit is not sustainable with regard to s. 43, Civil Procedure Code, 
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and we ac referred to the Vccision of this Court in second appeal 
No. 181 of 1895* (unreported). The case referred to is not in point, 

_ for, there the plaintiff in his first ene ignored the existence of 
the defendant’s mortgage and falsely alleging that the defendant 
was a tresspasser sued to eject him as such, In the present case, 
the plaintiff in his earlier suit (O. S. No. 259 of 1888) did not 
ignore the defendant’s earlier mortgage. *On the contrary hee 
recited it and the sale ander it, but he complained that the defen- 
dant had fraudulently failed to make im sa pakby to. the suit 
(0. S. No. 859 of 1884) on the mortgage, and be, éheréfore, sopg ht 
for a declaration that the auction sale was not binding on him and 
that the land should be restored to him (plaintiff). The figal decree 
in that snit was that plaintiff could not getepossession ‘without 
redeeming the defendant’s mortgage aud the court expressly re-” 
fused to decide the uther issues. The*plaintiff was not then suitg À 
to redeem, nor was he bound to do so. He merely wished to get rid 
of the effect which the defendant’s purchase at the auction might 
have on his rights. He was clearly entitled to do this without at 
the same time suing to redeem, inasmuch as the defendant had . 
omitted to make him a party to the suit on the mortgage as he was 
bound to do under 8. 85, Transfer of Property Act. There is, thus, 
no foundation for the plea that plaintifi’s present suit is res judicata 
or is barred under S. 48, Civil Procedure Code. 


The plaintiff, not having been made a party to O. S. No. 859 
of 1884,-is not bound by the sale thereunder. It was the defen- 
dant’s duty to have made him a party so as to give him oppur- 
tunity of exercising his right (as purchaser of the equity of 
redemption) to redeem the defendant’s mortgage. The defendant 
having failed in that duty cangot now take advantage of his own 
omission so as to shut out the plaintifi’s right to redeem. 


* Even if fhe gofendant wis ignorant of plaintiffs purchase 
which “may well be doubted in the present case, that will not affect 
the plaintiff’s inherent right to redeem, nor. will the fact that plain- 
tiff became aware of the defendant’s suit (O. S. No. 859 of 1884) 
` before the judgment therein was pronounced. The decree of the 
lower appellate Court was therefore right. We confirm it and 
dismiss this second appeal with costs. ; 





t ` ~ 


* Muthu Warayang Reddi v. Rayalu Reddi, 6 ML. J, 51, 
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gor IN THE HIGH COURT OF adoa AT MADRAS, 


Present :—~-Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Benson. a 


ot 5 
Sankaran *., a $ -Appellant.* 
. v. : 
- Raman Kutti and others one ... Respondents. 
aaron ii Civil Procedure Code, Se 562, 588, Cl. 28—Remand “Order—Appêal against such ` 


Raman Kutti. order—§. 15, Letters Patent. 


There ig no appeal and’ SSS of the Letters Patent against the decision of B 
singlesJudge of the Hibh Gourt, passed under C1. 28, S. 588, Civil Procedure Code. 


In disposing of angappeal undey Cl. 28, S 588 of the Civil Procedure Code, the 
High Court bas power to enter into the merits of the adjudication on the prelimi- 
nary poinf, and if it findahe decision of the lower appellate court to be wrong, it may 
ass a final decree in the suit instead o# merely remanding it. 3 : 


* Appeal under S. 15 of the Letters Patent against the order of 
“Mr. Justice Parker passed on A. A. O., No. 18 of 1894, presented 
against the remand order of the Subordinate’ Judge’s Court of 
‘Palghat in appeal suit No. 84 of 1898 (O.S. No. 404 of 1892 on, 
— -the file of the District Munsif’s Court of Chavghat). 


‘The facts of the case appear ouletently from their Lordships’ 
J udgment. 


0. 8 irika Nair for appalled Sk ret 
P. R. Sundara Aiyar for. 1st and 6th ponden. l 
The Court- delivered the- following 
- . . JUDGMENT :—Plaintiff and defendants 1 and 2 are TER 
3rd defendantis their father. All four form an undivided family . 
of Tiyans following the Makhatayam rule of inheritance. A kanom 
was granted by a land-owner in tke name of the Ist defendant. 
On redeeming the kanom the landlord paid into court the amount 
of the kanom together with compessation for trees fnd a house on 
the land redeemed. The decree in the suit (original suit No. 29 of 
‘1892) directed that all the money should be paid to 1st defendant 
as the kanom was in his name “unless defendants 2, 3 and 5” 
(the present 2nd and 3rd defendants and plaintiff) sue to establish 
their right to it. 
The plaintiff alleged that the kanom aad the trees for which 
° ° compensation was paid were joint family property, but that. the 








“lL. P. A., No. 16 of 1895. i 25th August 1806, 
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house was his own Sole = eee having been built solely with his 
own funds. He sued for a declaration of his right to recover his 
one-fourth share of the money deposited for the kanom, and as 
compensation for the trees and for 4 declaration of hjs right to the 
whole of the money deposited as compensation for the house. $ 


The 8rd defendant supported the plaintiff's claim. The Ist 
_defendant claimed the whole of the Money as his own on, thé 
“ground that the.kanom was not joint family, property, but his own 
acquisition. The 2nd defendant alleged thattall the property was 
joint family property. "Thè District. Munsif found that the sutt for 
a bare declaration was not sustainable with refesence to section 42 
of the Specific Relief Act, and also that’plaintiff without’ sying for 
partition could not sue for a declayation of hi8 right to a sharé of, 
the joint family property, nor for a declaration of his sole right 
to the compensation for the house, since the latter had become 
merged in the family property. He, therefore, dismissed the suit. 
The Sub-Judge reversed the decree and remanded the suit for trial 
on the merits, holding that the’plaintiff could maintain the suit as 
framed. Against this order óf remand the Ist defendant appealed 
to the High Court and the appeal was heard by Mr. Justice Parker 
sitting alone. 

‘He held that the passing of the decree in O.S. No. 29 of 1892 
gave the plaintiff no caise of action for a declaratory suit, though 
it was open to plaintiff to sue Ist defendant for the value of the 
house, if the latter belonged to the plaintiff and also that plaintiff 
could sue for his share of the family property, but not for his share 
of a particular part of it. He therefore set aside tlf order of the 
Sub-Judge and restored that of the District Munsif. 


, Against this order, the plaintiff now appeals under S. 15 
of the Letters Patent.. i 
JA. preliminary Objection is raised that as Mr. Justice Parker’s 


` order was passèd under Section 588, Civil Procedure Code, such 


order is final under the last olnud of that section and is not open 
to appeal. 

We have no doubt that the objection is valid. Section 588, 
Civil Procedure Code, is, by section 682 of the same code, declared ~ 
to be applicable to the High Court, and the right to appeal given 


by-section 15 of the Letters Patent against an order of a single . 
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Judge of the High Court is subject to rA limitation prescribed by 
the Code of Civil Procedure (Achaya v. Ratnavelu, I.L.R., 9 M., 258.) 


Ít is, however, contended that section 588 only empowered Mr. 

Justice Parker to determine whether the order of the Sub-Judge 
in rgmanding the suit was right or wrong, but did not give him 
jurisdiction to go further and pass a decree in the suit as he did, 
‘when he restored the ‘District Munsiff’s decree, dismissing the suit, 
aud in support of this contention, it is pointed out that had Mr. 
Justice Parkeremerely degided that that the Sub-Judge’s remand 
was wrong, and remanded the suit tg hêm for disposal according to 
law instead of himself restoxing the-District Munsif’s decree, then 
the plaintiff would have “been entitled to a second appeal to a 
Division Bench of@wo judges of this Court in the event of the 
_ Bub- J udge dismissing his appeal, whereas by the procedure adopted 
* by Mr. Justice Parker, thé plaintiff is obliged to abide finally 
by the opinion of a single judge of this court on a point of law 
instead of being entitled to have the point decided by a Bench of 
at least two judges. Such a result may be to some extent anomo- 
lous, but the existence of an anomoly does not- justify us in over- 
ruling the provisions of the law. That the court when hearing an 
appeal under S. 588 of the Civil Procedure Code against an order 
of remand under S. 562, Civil Procedure Code, may deal with the 
correctness of the lower court’s decisions on the preliminary point, 
and may, if it sees fit, pass a final decree in the suit instead of 
merely remanding the suit to the lower appellate court, has been 
decided in the affirmative by the High Court of Calcutta (Loki 
Mhato v. Agheree Agail Lall, I. L. R., 5 OC, 144), and Allahabad, 
(Hasan Ali v. Siraj Hussain, I. L. R., 16 A, 252), and this appears 
to be also the view taken by thé Full Bench of the Bombay High 
Court (Bhan Bala v. Ba Pa Ji Bapugi, I. L. R., 14 B, 14) and by 
the Full Bench of the AllahabadeHigh Céurt (Badam v. Imrat, 
I. L.R.,8 A, 675 Spankie J. dissentiente.) fb has also Ween so 
decided by a Bench of this Court in L. P. appeal “No. 35 of 1894 ` 
unreported. We see no sufficient reason for dissenting from these 
authorities. 
The result is that the order now appealed against must be 
regarded as having been legdily passed under 8. 588, Civil Proce- 
dure Code. Such an order is not opea to appeal under the Letters 
Patent. We must, therefore, dismiss this appeal with costs. 
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“IN THE HIGH tour? OF JUDICATURE AT MADRAS.’ ° 


Present :—Mr. Justice Subrahmania Aiyar and Mr, Justice 
Davies. . 


Muthu Vijaya Mahali Dhurai ^. . Appellant.* © Z 
vw. : d 
Venkatachalam Chetti and others. . œ Respondents. | e 


Mortgagor and mortgageg— Transfer of Property Act, S. 86—Property—Sub-mort- Muthu Vijaya 
Mahal 


ee’s right as against morteagor—Suit for sale. ° a 
gag E 5 B 2 4 e . Dhurai 


A sub-mortgagee is entitled tosask for sale of The original mortgagor’s interest Venkata chee 
in the mortgagéd property to the same extent to which the original mortgagee lam Chetti. 
would have been entitled te claim such “relief on the date of the sub- mortgage. 


The expression “where the plaintiff claims by a ’ dogived ” title in°S. 86 of 
the Transfer of Property Act, includes the case of a sub-mortgage. ° 


The term “property” is used in its moste general sense in the Transfer vf ° 


Property Act; it includes not only actual physical objects, but also rights relating to 
physical objects. Motadin Cassdhur v. Kasim Husain, I. L. R., 13 A., 482; Ganga 
Prasad v. Chunni Lal, I. L. R., 18 A., 118 ; dissented from; Padgaya v. Baji, I. L. B., 
20 B. 551, referred to. 

Appeal against the degree of the Subordinate Judge’s Court of 
Madura (West) in O. S. No. 14 of 1893. 


The facts of the case appear sufficiently from their Lordships’ 
judgments. 


V. Krishnaswami Aiyar for appellant. 


C. Ramachandra Row Saheb for V. Bhashyam Aiyangar and 
T. Ranga Ramanujachartar for 11th and 12th respondents. 


T. Rangachariar for 3rd respondent. 


The Court delivered the following Judgments :— 


SUBRAHMANIA ATYAR, J.—The late third defendant, 
father of the appellant, on the @th August 1896, executed to the 
first défendant 2 simple mortgage on the security of the third 
defendant’s moiety of eight villages attached to the Zemindari of 
Elayathakudi in Madura. The first defendant, on the 10th idem, 
sub-mortgaged his mortgage interest to one Avicha Chetti. This 
man assigned his rights to the plaintiff who instituted this suit 
upon the sub-mortgage transferred to* him. 





i aana apaa anggana aana i 
# A. No. 13 of 1895, 29th September 1896, e 
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In the Court below the Subordina Judgé took an account of 
the amounts due by the third defendant to the first, and by the 
latter to the plaintiff and among other reliefs, granted the usual . 


l order for thegale of the third Yefendant? s interest in the property 


originally mortgaged, if payment of the amount, due by him, ba 
not madè within the time fixed. 


ii The first guestion for decision is whether a sub-mortgagee is 


entitled to an order foy sale of the original tnortgagor’s interest if 
other circumstances fastifying such a decree exists, 


Ta contending that the sub- ina ga gbe was not sé entitled, the 
Vakil for, the appellant urged, that there is no warrant whatever 
in the Transfer of Property Act for an order like the one in ques- 

*tion being passed. This argument seems to me to be quite opposed 


* to the express provisions ofsection 86 of the Act, since the words 


“where the plaintiff claims by derived tittle,” which are to be 
found therein, distinctly- cover such a case as this. It was said, 
however, that the claim just quoted refers only to an assignee or 
other person in whom the whole of the interest of the mortgagee 
has becomé vested, but not toa subnfortgagee who has only a 
qualified right therein. ` I am at a loss to understand how it can 
possibly be denied that a sub-mortgagee does claim by title derived 
from the original mortgagee, and it is scarcely necessary to point 
out that “derivative mortgage ” is a term used in text books and 
in decided cases as synonymous with sub-mortgage. I am, there- 
fore, unable to see any adequate ground for putting the restricted 
construction guggested on behalf of the appellant and to exclude 
from the operation of the section referred to the case of a sub- 
mortgagee, which the words inequestion naturally and gramma- 
tically comprehend. _ £ 

If we turn to the English law,, we find there also, from sectign 
12 of chapter 47 of “ Section on Decrees” afd Hobart &e Abbot 
(2 Peer Williams, 642) cited for the respondents, that the point has 
long been settled in favor of the sub-mortgagee. 


Noris the above view ` unsupported by principle. It is true 


~owthat in the case of a simple mortgage the mortgagor’s ownership in- 


the property mortgaged is not, eyen in form, transferred to the 


e mortgage. Nevertheless, it is impossible to doubt that the mort- 
~ gagee, SO far as the recovery of the debt owing to him is concerned 3 


o LS 2 


ei 
e e : 
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is treated in law as an a, Oe of the mortgagor. This becomes 
quite evident in the case of a second mortgage. Referring to it, an 
American author of high repute writes :—“ Thus a second mortgage 
is as to the second mortgagee but an assignment of the mortgagor’s 
interest **, As an assignee of the’ mortgagor, the “second moft- 
gagee may insist upon all the rights of a mortgagor against*the 
first mortgagee, such as that of calling him tp account, redeeming , 
from him and the like.” (Washburn on Real Property, 5th Edn., 
Vol. Il, pp. 116 and 115. ) This way of looking at the matter is not , 
peculiar to any particular system of lav ; ; but seems «well estab- 
lished in jurisprudence, as treatises on the Civil aw show.” In 
Salkowski’s work on Roman Private Lay, ik is: pointed out that a 
party who holds a hypothecation, acts, in selling the hypotheca as 
“the representative of the pawnor œ owner, although by virtue of 
his own right and on his own interest.’ 7 (Whitefield’s Translation 
at page 491.) Further it is a WE rule under that law that 
when what is hypothecated is a claim, the hypothecatee may, alien- 
ate it or enforce it in an action instituted in his own name. (Mackel- 
dey’s Roman Law, Special Part; Book I, sectioa 336, para. 2; Drop- 
sie’s translation at para. 291.) 

There is another argument in favour of the view that a sub- 
mortgagee has the right in dispute. The original mortgagor 
and the sub-mortgagee as the holders of different interests in 
one and the same specific property, stand to one another in a 

‘relation that gives rise to certain rights and duties inter se. 


It is admitted that a mortgagor, whose right to redeem origin- 
ally existed as against the mortgagee alone, becomes by virtue of 
the sub-mortgage entitled to exercise that right as against the sub- 
mortgagee also, who consequently must be made a party to redemp- 
tion proceedings. Now as the sub-mortgage may be redeemed by 
the, original mortgagor, , ib ought to be held that the former may 
foreclosé the latter where that relief can be claimed or where such 
relief cannot be ‘gr ranted. He may obtain an order for sale and 
thereby, put an end to the other party’s right to redeem, For it is 
only jnst and reasonable that whilst the law on the one hand.recog- 
nises a right in the original mortgagor to redeem the sub- mortgage, 
it should give the latter as against the former, the generally corre- 
lative right, (Daniel’s Chancery Practice, 6th Edition, at page 1412) 
to foreclose or sell. 


4 ` 


i 4 e 


, 238 THE MADRAR LAW JOURNAL REPORTS. [YOL. VI, 


1 confess I am not impressed wh the*suggestion” made on 
behalf of the appellant, that to allow a sub-mortgagee to sue the 
original mortgagor, as was done here, would be productive of gene- 
ral i inconvenience to litigantstin the position of the present parties. 
On the contrary I think that to permit such a course to be adopted 
woùld prevent multiplicity of suits and the possibility of conflicting 
decisions being pronounced in respect of the same matter, since, at 
all events, the accounts between the original mortgagor and the 
original mortgagee pn" g¢he one hand, and the latter and the sub- 
mortgagee*on the other* would be taken once for all, and the re- 
spective claims of the three parties adjusted and settléd at the same 
time. (See Narayan. Vithal Maral v. Gansji, I. L. R., 15 B. 692.) 


The Allahabad cases of Matadin Oassdhur v. Kasim Hussain 
(I. L. R., 18 A., 482) and Ganga Prasad v. Chunni Lal (I. L. Ra, 18 A., 
119) relied on, on behalf of the appellant, cannot be followed 
here, inasmuch as they proceed upon the supposition that the term 
“property” as used in Chapter IV of Act IV of 1882 means an 
actual physical object and does not include mere rights relating 


. to physical objects—a view which, go far as I am aware, has hither- 


to not been accepted as correct in this Court and in which I am, 
myself, unable to agree. 


As to Padgaya v. Baji (L L. R, 20 B., 551) itis difficult to 
believe that, the learned Judges who desided it held that there was 
no sort of legal relation between the original mortgagor and the 
sub-mortgagee. The actual decision there, is itself supportable on 
the clear ground that the representative of the deceased original 
mortgagee, As a person interested in the redemption there sought 
for, was a necessary party to the litigation, which could not there- 
fore proceed farther, owing to the,omission on the part of the origi- 
nal mortgagor to bring in, on the record, the legal representative 
of the original mortgagee, who had’ been fade a defendant, when 
the suit was filed. The statement made in the course of the judg- 

ment of Parsons, J., that there was no privity between the original 
mortgagor and the sub-mortgagee, if intended to lay down that. 


absolutely none of any kind subsisted between those parties, would 
be totally inconsistent with the unquestionable fact, already refer- 


red to, viz., the existence of that relation between them, from which 
springs the original mortgagor’s wght to redeem from the sub- 
mortgagee also. 


e m o 
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Tam therefore of opinion that the appellant’s contention under © 


consideration, is unsound and that a sub-mortgagee can ask for a 
sale ofthe original mortgagor’s interest in cases and in circumstances 
which would have entitled’ the- origmal mortgagee $n the dateet 


the sub-mortgage, to claim such relief. j 


The second and the only remaining question for decision is s- 
whether the discharge set up on pehu: of the third defendant is 
true. I agree with the lower Court that.the evidence called in 
support of ‘the plea is unsatisfactory andewuretiable? Nor do I sec 
any reason for discrediting the statement of the Ist defendant, 
that no portion of the debt due’to: him was liquidated by the collec- 
tions made by him from the tenants of fwo out of the eifhb mort- 
gaged villages, under: the power of Attorney, E&hibit II, dated 9th, 
August 1886, and that when the said power was revoked a few 
months afterwards by Exhibit F, he accounted to the third defend- 
ant’s father-in-law with the defendants’ knowledge, for the com- 
paratively small amount that had been collected by him under the 
power. The decree of the lower Court is, in my view, right. I 
would confirm it and dismiss the appeal with costs. The appellant 
will also pay the costs of thé 2nd defendant who was unnecessarily 
brought in. l 

Davies, J. :—I concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. > 


Present :—Mr. Justice Subrahmania Aiyar. 
Srinivasa Appangar & others si es Plaintiffs.* 
us 


Raghavachariar F Defendant. 
Religiqus Endewments act, XX of 1868, S. 18—Leave to institute suit—Suit to re- 


mov e trystee—Original Sivil Jurisdiction of the High Court. SLi vand 


Appangar 
The members ef the Tengali sect of the Hindu community and worshippers of r 

the Sri Parthasaradhi Swami Temple of Triplicane, situated within the local limits oe 

of the ordinary original civil jurisdiction of the High Court at Madras, brought a 

suit to remove one of tho trustees of the said temple for negligence and breach of 

trust. š g 


Held; — That no leave under S. 18 of tho Religious Endowments Act we 
necessary for the institution of the suite Pancheowrie Mull v. Chumroo Lall, 1. L, R., 
3 O., 572, followed : s e 





*10th August 1896. . C. S. 298 of 1893 
` ® 
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` ¢ Civil Suit No. 293 of 1895 in the Mi, Side of the Madras 
High Court. 

The plaintiffs who were the members of the Tengali sect of 
the Hindu community and “worshippers of Sri Partbasaradhi 
Swami Temple at Triplicane sued to remove the defendant from 
ethe office of the temple. {hey alleged various acts of breach of 
trust on the part of the defendant. Among other defences, the. 
defendant raised the objection that the suit was not maintainable 


$ 
without leave: firgt being *obtained unger S. 18 of the Religious 


Endowments Act. A pr eliminary i issue was raised om the point. 
e 


P. 8? Sivaswamt Aiyar i plaintiffs. 
- e 
* ° DV. Seshagiri Aiyar for defendant. 


. e 

On the preliminary issue, the Court delivered the following 
JUDGMENT :-The only issue to be determined now is whether 
leave ought to have been first obtained under Act XX of 1863 for 
institution of the suit. ‘“Panchcowrie Mull v. Chumroo Lall, cited 
on behalf of the plaintiff—is a clear authority against the conten- 
tion that any such leaye was necessary, since, as was there pointed 
out, such a suit as the present was not brought under Act XX of 
1863, but under the ordinary original jurisdiction of the Court, 
inherited from the Supreme Court and conferred on the Supreme 
Court by its charter, a jurisdiction similar in its general features 
to that of Lord Chancellor of England, and since Act XX was not 
intended to interfere with the Supreme Court, Panchcowrie Mull v. 


` Chumroo Lall, I.L. R., 3 C, 572. 


It ig, therefore, unnecessary tô notice the other arguments urged 
on behalf of the plaintiffs in favour of the contention that no leave ` 
was necessary. My finding on the jssue is inthe negative. 

° 


~ 
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IN THE HIGH’ COURT OF JUDICATURE AT MADRAS. 5 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. 


Nanu Menon and another A Aplts. (PIP. & his representative.*) 
t: 
Raman Menon and others .. Respondents (Defendants). 4 
ee Law—Tarwad—Karnivan’s power togadopteon his sole responsibility Nanu Menon 
; ; 5 


In the absence of proof of any usage or custom tothe contrary, the karnavan of Raman Menor 
a Malabar tarwad is not, at his sole unfettered diger€tioh, entitled to adopt and thus 


bring strangers into the tarawad? | e 9° e 


A and B were the only two surviving members of a tarwad, of which A was 
the karnavan. A. adopted four persons into the paread without the consent of B. 
For mauy years previous to this, the two membei's were on very unfriendly terms. 
After the death of A, B sued to recover the tarwad property from the hands of 


the persons adopted, and for a declaration that their adoption by A withont hfs 


consent was invalid. e .° 


Held,—That tho adoption was invalid and that the plaintiff's suit should bo 


decreed. 

Per Davies, J.— Thero has been no attempt to prove that a legal or moral obli- 
gation is cast on the Jast member or members of a moribund tarwad to make an 
adoption... ......- Tn the second place, even if it be obligatory, there is no 
actual necessity for making theeadoption until the tarwadis reduced to a single 

è $ 


member.” 


Appeal against the decree of” the Subordinate Judge’s Court . 
in Ọ. 8. No. 89 of 1892. 

The facts of ihe case appear sufficiently from their Lordships’ 
judgments. h 

V. Krishnaswami Aiyar and P. R. Sundara Atyar for appel- 
lants. 

C. Sankara Nair, K. P. Sankara Menon aud K. R, Subrahmania 
Sastri for respondents. 

The Court delivered the following judgments 

SUBRAHMANIA AIYAR, J.—One Govinda Nair and his 
younger brother Nana Menon were, in the year 1892, the only sur- 
vivings members of a tarwad subject to the Aurumakkathayam 
law. The former, who was the karnavan, adopted on the 21st April 
of that year, four persons, viz., lis son Raman, the first defendant, 
and his daughter Lakshmi, the second defendant, and her children 
Paru and Krishnan, the sixth’and seventh defendants. He mage 
the adoption without the express or implied consent of Nanya. 
Menon, who had, prior to the date of the adoptions, been for many 
years on unfriendly terms with his brother. In June 1892, Govin- , 

` # A, No. 38 of 1895, A 15th September 1896. 
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dån Nair died. Subsequently, Nanu Meifon brought the suit, out of 
which this appeal arose, for a declaration that the said adoptions 
were invalid, for possession of property which had been held and 
managed by Govindan Nair as,the karnavan and for certain minor 
reliefs. In the Court below he got a decree for the property, &c., but 
his pr ayer as to the adoptions was no’ granted. He preferred this 
appeal chiefly against *sucherefusal to declare them to be invalid. 
After the appeal was „presented, he having died, leaving a will 
making certain edispositiðng of the property to which he was solely 
entitled if the ađopbions in questioy. Be found to be, invalid, his 
executpr was admitted as the legal representative for prosecuting 
the appeak ; 
On the one sid, the adoptions were impeached, among other 
grounds, for the reason that one essential requisite for a valid 
° adoption, viz., the asseat of All the members of a tarvad wanting 
in this case, inasmuch as Nanu Menon had not consented. On 
the other side, it was urged that such consent was unnecessary 
since Govindan Nair, as karnavan, had sole authority in the matter. 
Without entering into the question whether the consent of all, or 
only that of the majority of the members of a turvad is necessary, 
it is sufficient for the purposes of this case to determine whether 
the latter contention is sound. 
No decision of this Court or of the local Couris dir ectly bearing 
on that contention, was cited. 


Nor has any satisfactory evidence been adduced to show that 
the actual usage of the people is in favour of the view urged on 
behalf of the defendants. ‘The evidence as to custom, called for 
them, is that of their 9th, 10th and llth witnesses. The first of 
these, the Zamorin of Calicut, was not very consistent in the evi- 
dence‘he gave. At first, he stated that thg karngvan can adopt 
without the consent of his anandratan. But, lager on; he qualified 
this statement by adding that if the anandravane was neither an 
outcaste nor an insane person, his assent also was necessary. He, 
however, again changed his answer and adhered -to his original 
statement. The 10th witness, a Nimbudri, was more positive in” 

asserting that anandravan’s consent was unnecessary. The lith 
witness, another brahmin, gave it as his opinion that a karnavan 
e was entitled to adopt even against the will of the: anandravans. 


But he contradicted himself as toa point intimately connected with 
e . d s 
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that ander sana aan bin , the question whether, if a karnavan 
was opposed to any adoption being made, but the anandravans 
insisted upon one, whose will should prevail? As to this in his 
chief examination the witness obferved that the gdoption should 
take place in spite of the karnavan’s dissent. But in cross- examina- 
tion he said ib should not—a statement which was subsequently 
retracted. None of the three witnesses was able to speak even bo 
a single instance in „which a karnavan did in fact alcpt without 
the consent of his anandravan or anaidyavans, Without such 
corroboration, the bare opinions of these Witmesses are haydly of 


much value. : > < 


Nor does the evidence on the okhef side throw any dight on the 
question. The documentary evidence, which® consists of U. U. U., 
V. V. V., W. W. W., only shows thatin each of the casos to which, 
they ie: all the persons interested in the particular adoption 
concurred init, But, it would be wrong to accept such inconclusive 
conduct in so very few cases as evidence of a general consciousness 
on the part of the people, that without the consent cf his anandru- 
tan, a karnavan cannot adopt. As to the oral evidence, neither the 
third nor the tenth witness} relied upon, possesses any special quali- 
fications that would lend weight to their view that the karnavan 
alone cannot act in the matter. 


In the absence, therefore, of judicial decision or satisfactory 
proof of custom for or against the defendants’ contention, the ques- 
tion has to be dealt with on principle. 


But before doing so, it will be convenient to say a few words 
with reference to an authority, cited as one distinctly in favor of 
the defendants, viz., paragraph 4,03 of Mr. Justice Strange’s Manual 
of Hindu Law, Second Edition, published in 1863, which contains 
the statement that “on failure uf the sister’s progeny, male and 
‘female, the Read pf “the family may make adoption.” If it were 
clear, that in epenning the words just quoted, the learned author 
had in contemplation a case like the present, his opinion, though 
unsupported by any other authority than his own, would, having 
regard to his great experience of the people of Malabar, be entitled 
to much weight. But in the passage in question, the author merda 
glances at the general subject of adoption in Marumakkathayam 
families and seems to mea> nothing more than that when a tarwag 
finds it necessary to make an adoption, it acts through its chief 


; A s 
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> member the karnavan. That a ee A the $ne now under dis- 
cussion, was present to the mind of the author, there is nothing in 
the paragraph itself to suggest. Consequently, the passage relied 
on, cannot be eed as an author ity in favor of the view for which 


it was cited. 


How then does the matter stand on principle? Mo doubt, a 
kturnavan possesses, unfer the law, large powers with reference to 
the concerns of his turwad. He is by birth the head of the family, 
holds possession of its pr roper ty, receives the income and distributes 
the sagne according bo his own discręticù among those under his 
protection. And ng doubt, iy -transactions ‘with outsiders as well 
“as in litigation with such persons, he generally represents the family. 
But it does not follow that he possesses similar independent autho- 
arity with reference to adoptions “into the family. For the. powers, 
"just above referred to, are Sbviously all more or less connected 
with management only; whereas adoption, on the other hand, is 
an act which clearly falls outside the scope of mere management. ` 
Such application involves bringing in strangers into a tarwad and 
the exercise of the power so to affect: its very constitution is prima 
facie not a matter to be entrusted to any one member, however 
prominent the position he occupied in that body, is. Here it may 
be asked, is not a similar power vested in a father of a Hindu family 
to whom a karnavan has been compared? {Vide Hravannt Revi 
Varman v. Ittapu Revi Varman, I. L. R., 1 M., at p. 157.) Itis 
true that such a father has full authority to sanction the introduc- 
tion of a stranger into the family by empowering a widow of one 
of his sons to make an adoption to her husband. But that excep- 
tional power of the father rests upon a special provision of the 
Hindu law, So far, therefore, as“thg present question goes, there 
appears to be no analugy between the father and the karnavan. 
Moreover, considering that, unlike wnder the Hindu Muy, a practi-s 
cally unlimited number of persons of both sexes can be adopted 
under the Mar umakkathayam system, it is scar cely necessary to 
point out that the power in question, if it were exercisable by a 
karnavan alone, is, should he happen to be an unscrupulous man, 

capable ot being used by him with impunity so as to cause serious 
“Tetriment to the other members of his tarwad. 


e In these circumstances, with every desire to weaken the estab- 
lished authority of a karnavan, one cannot, especially when called 
6 b : s 
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upon to lay down on Ee the first time a definite rule on the 
subject, ignore altogether the inexpediency of recognising that a 
karnavan by himself is entitled to adopt, since that would only add 
one fresh ground for discord and issensién betwgen a karnavan 
and those subject to his authority, of which the constant conflict 
of the former’s interest with his duty referred to in Fravanni’ Revi 
Varman v. Ittapu Revi Varman is a frpitfus cause and which arg: ° 
said to be so rife in many families in different parts of Malabar. 


Before concluding this discussion, it rémigins to,notice an argu- 
ment urged on behalf of he defendants, viZ., ethat, should jit be 
found that ah adoption made hy a karnavan was, haviag regard to 
all the circumstances of the case, préjudieial tô the tr ue a NAN 
of the other members of the tarwad, it is open, to a court io cancel 
the same, as it would cancel a sale of proper by belonging to the 
family but improperly alienated by afcarnavan without the assent ° 
of the other members. It is hardly necessary to say that there is 
more than one solid distinction between the two classes of cases. 
In the first place, it cannot be denied that, under certain cirenm- 
stances, the power to transfer, even by way of sale, is part of the 
powers of a manager like a karnavan (compare the observations in 
Kalliyani v. Narayana, I. “L. R., 9 M., at p. 267), whereas, as 
already pointed ont, the power to import strangers into the family 
by adoption is essentially of a different and higher nature. In the 
second place, while the courts, in interfering with an unwarranted 
transfer of property by a karnavan, exercise a jurisdiction, on the 
whole, beneficial to the family, they would be instruments of doing 
little but ‘harm if they are also required to set aside adoptions, not 
on the ground that they contravene some definite rule of law, such 
as that relating to the vamsam or tribe of the person to be adopted, 
but on the ground of the undesirableness of the adoption, the 
unsuitability of the person or®persons selected, or for other like 
reasons. Surely these are matters for the final decision of the 
party making “the „adoption. “To leave such questions open for 
adjudication by,courts cannot but introduce a mischievous element - 
of uncertainty and douLt as to the status of the persons adopted, 
operate as a premiuin to vexatious litigation, and, above all, throw 
upon the tribunals a duty that, from its very nature, they are not 
in a position to discharge satisfactorily. f 

k n 

It would seem, therefore, that the view, that a karnavan, at 
his sole unfettered discretion, can adopt, finds little or no sup- e 
port oven in principle. And as on this ‘ground the adoptions, in 
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question, fail, it is unnecessary to consider the other reasons urged 
against their validity. | 
The only other point to bg noticed is the objection taken by 
the appellant as to the amounteof damages awarded in respect of 
certain materials of a dilapidated building removed and used by 
the defendants. here is no good reason to think that those 
“materials were worth “more than the sum granted by the Subor- 
dinate Judge. ; 
The decree of the “Dower Court will be modified by declaring 
thatéhe adoption’ awe “invalid and in” other respects it must be 
confirmed. The respondents will pay the appellants’ costs here. 


Davies, J. :—I quite agree in the conclusions of my learned 

colleague. I would? however, add two additional reasons in support 

è ‘of the view we have taken on gener al. principles, namely that the 
hor navan as such, has not the sole power to make an adoption. 


In the first place, there has been no attempt to prove that a 
legal or moral obligation is cast on the member or members of a 
moribund tarwad to make an ajoption. On the contrary, the 
witnesses in the case do not go further than saying it is proper— 
not that it is obligatory. This is confirmed by the fact that the 
practice is by no means universal or there would not be the fre- 
quent escheats to the state of turwad property for want of a succes- 
sor. The making of an adoption then being optional, how can the 
karnavan, without the consent of his anandravans, forestall them 
. and deprive thém of that option which, in the nature of things, 
- must reside in the last surviving member or members of the taravad. 
If they should agree there isan end of the matter, but if they do 
not agree, the karnavan in acting on his sole authority is arrogat- 
ing to himself a power of making aefinal disposition of the family 
property. The powers of a karnavan are great, but none of the 
powers so far recognized in him i$ so large as that, now claimed 
for him. It is tantamount to allowing him to mgke a gift of the 
tarwad property, which-he cannot ordinarily do. 
And in the second place, even if it be obligatory, there is no 
actual necessity for making the adoption until the tarwad is 
evancduced toa single member. As the occasion for the exercise of 
the power really arises only then, ib would seem to follow that the 
e right, when disputed, must be held necessarily to vest in the last 
surviving member. The necessity has then become absolute. 
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IN THE HIGH COUR OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, and 


Mr. Justice Benson. ° p 

Chokkalinga Pillai and others |... : Appellants * 
v. 7 

Mayandi Chettiyar sk s+ +e. Respondent (Plaintif). 


e : 
` Construction of documerits—Question of law—Pdwers of manager of a témple to make Chokkalinga 


2 permanent alienation of tgmple lands—Necessity—Onus of proof—Ulavadi miras— 
Occupancy, permanent. E e’ R . . 

The soundness of a conclusion drawn from thë terms of 2 document is a matter 
of law, and as such is a proper subject for consideration iff second appeal. b 


o 


The trustee or manager of a temple has no right to make g permanent alienation, 
e.g., n permanent lease of temple property, in the“absence of proved necessity ; 
ordinarily the onus of proof of such necessity is on the alignee and those “yho claim 
under him, é > 


Where, at a time, when the country was but slowly recovering from depopule- | 


tion and impoverishment, the effect of centurie#of internicino wars, and when fhe 
difficulty was not to provide land for cultivators, but cultivators for Jand,—the 
manager of a temple induced certain persons of a different village to come over with 
a following of cultivators and settle on the tomple lands and cultivate them with 
their own capital and labour, and, in consideration thereof, granted them a perma- 
nent lease of such lands,—and such persons and their descendants have been 
on the land as permanent cccupanis for a long time without their right ever being 
questioned by any body. bá 


Held :—That the onus was shifted and that it lay heavily on those who impeach 
tho alienation to prove either that thore was no necessity, or, that there was any 
collusion or fraud. i 


The expression “ Ulavadi Murasidars” means permanent occupancy tenants, or, 
persons having a hereditary right to cultivate. 


The manager of a temple granted a lease to C in 1813 by, a document which ran 
thus: “You, your sons, and grandsons shall, for all time to come, enjoy the land 
from generation to generation by right of ‘ Ulavadi Kani?” Under the lease, C had 
to pay a certain percentage of the net produce of the lands as Welwaram or land- 
lord’s share to the temple. C, who was the resident of another village, accordingly 
came over with a following of cultivators,settled ón the temple lands, built houses 
there aud was cultivating it. In 183lewhen the temple was under the Collector's 
management, the son df C and others addressed a, potition to the Collector saying 
“that we, purakkiyties of tlm larap village of Vadagudi, offer to cultivate for fasli 
1241... seg and tp pay Sigcar kist and 51 kulams of paddy as swamibhogam to the tem- 
ple for ong year... vy We pray that dharkast izara may be granted us for one year.” 
Nothing happened on this petition, and in 1832, V and S exeented a muchilka to the 
Collector in the following terms: “ We, Ulavadi mirasidars of Vadagudi........., do 
hereby execute a turam muchilka........ We have takon up for cultivation the fol- 
lowing lands.......... We bind ourselves topay Sircar in the presence of the pattadas, 
the sum of Rs. 520-7-94 on account of ayan and swamibhogam.......+. As the per- 
manent tirwa has bean fixed, and as we have agsented thereto as stated above from 
fasli 1241, we shall pay to the Sircar thp taram lirva fixed on cach numbervar field. 
Thus do we exccute this taram muchilika. ` g 
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Helé:—That the tenancy created by the he document of 1813 was one of 
_ permanent occupancy ; 


that the petition of the tenants in 1831 was no evidence; that such tenancy had 
in any way determined, but only went®to show that the tenants were anxious to fix 
thesrent on their #ands instead of letting it depend on the varying outtarn from year 
to year: E 


and that the transaction evidenced by the muchilika of 1832 was nota new lease 
out a confirmation of tho old leage of 1813 with a modification as to the mode of 
‘payments of rent, Chokkalinga Pillai v. Vythilinga Pandan Sannadhi (6 M.H. C.R. 
p. 164) explained and paar, ake 


Second Appeal faao ‘the decree of the District Court of 
Tanjore in appeal stit No. 82 of 1694, confirming the decree = 
the Court ki the Subordinate J nige of Negapatam in O. S. No. 
of 1898, 


e The facts of the case appear sufficiently from their Lordships’ 
e jadgment. $ 1% 
C. Sankara Nair for appellants. 
, C. Ramachandra Rao Sahib and V. Krishnaswami ae for 
P. R. Sundara Atyar for respondents. 


‘The Court delivered the following 


JUDGMENT :—The plaintiff, a8 trustee of a certain temple 
at Negapatam, sued to recover from defendants certain lands which 
the plaintiff alleged they held under the temple as tenants, from 
year to year, under a lease, Exhibit A. The defendants claimed 
to have a right of permanent occupancy in the lands, subject only 
to payment of rent to the temple. 


Both the lower Courts have dedeo for plaintiff. "Against 
those decreese the defendants now appeal. 


The defendants claimed to have had permanent occupancy 
rights for the past 200 years, but ef this no proof was given. It 
is, however, clear from Exhibit 1 that, so glong ago as 1813, the 
tien manager of the temple gavé a permanent lago of one half 
of the lands to Chokkanatha Pillai, an ancestor of, the defendants 
1 to 14, and of the other half of the lands to Nalla Pillai. It is 
also clear, from Exhibit II that in 1820, Nalla Pillai transferred 
his half share to Vriddhachala Pillai, tho son of Chokkanatha Pillai 

a$ that the manager .of the temple thén confirmed him as per- 
manent lessee of the whole ‘of the lands. On the 4th December 

e 1831, this Vraddhachala Pillat and one Subbayyan, the ancestor 
of defendants 15 to 26, addressed a petition, Exhibit H, to the Col- 


‘ 
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lector of Tanjore, Who wis then the manager of the temple. “It 
runs as follows :— 


“To N. W. Kindersley, Bag: . Principal Collector of Tanjore, 
Darkhust presented by Vr iddhaghala Pillai and, S ubbayyan of 
Vadagudi who are purakudies of the tarap land ‘situated j in ‘that 
village belonging to Kayarohanaswami of Negapatam attached to 
the Mahanam of Anthanapettai, Kivalur taluk. We offer to culij- ° 
vate for fasli 1241, the 20 velis, 5 mahs and 4084 kulies of manja 
land, and 6 mahs and 81 kulies of punjajaad situated in the afore- 
said village and to pay Sircar kist wd 51 kalams of paddy as 
Swamibhogam to the temple for one year ahd ‘also to furnish cash 
security for the payment. We pray that derkhast tzara*may be 
granted to us for one year.” No repiy to this petition i$ gn record, 
but on the 10th January 1882, Exhibit A wis executed by Vrid- 
dhachala Pillai aud S ubbayyan. It is an agreement by them to, 
cultivate the plaint lands, and is in® the following terms :-*“ We,. 
Vriddhachala Pillai and Subbayyan, Ulavadat (act of ploughing or 
right to cultivate the lands) Mirasdars of Vadagudi, having agreed 
to cultivate the said village of Vadagudi according to the taram 
faisal (classification of the lands) thereof, do hereby execute this 
taram muchillika to N. Wi Kindersley Esq., Principal Collector of 
Taujore, under the date 10th January 1832. We have taken up 
for cultivation the following lands:—Nanja lands yielding one 
crop a year consisting of 107 numbers comprising 184 acres 42 
kulies, equivalent to 20 velis, 5 mahs and 402 kulies; and punja 
lands consisting of six numbers comprising 2 acres and 16 kulies 
equivalent to 6 mahs and 8! kulies, the total of nanja and punja 

‘lands being 20 velis, 12 mahs and 213 kulies. According to the 
pymash settlement mace in fasli 1238, we bind ourselves to pay 
Sircar in the presence of the pattadar the sam of Rs, 520-7-9 jon 
account of Aj yan and Swayibhogam. If there should fall any 
arrears in so paying, you shall realize the same by attaching and 
selling our private eproperty according to law. We shall never 
pay to anyone eten a cash in excess of the said ¢irva fixed for the 
lands’ mentiofied in this muchiliku. If the Pattadar, the village 
karnam and others should demand or collect from us any sum in 
excess, we shali then and there lodge a complaint to the huzur. If 
in any year we should plant betel, plantain trees, sugarcane or 


raise any garden products such as tobacco, onion, garlic &., vitli% 


the Sircar water in the said village, we. shall furnish the Sércar 
with a true account of thesame and not only pay the taram tirva 
fixed for so much of the land as is cultivated with the said crops, 


aes, 


necessity for such alienation. 
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but also pay éérvajasti in those years. I#we shéuld cultivate waste 
and purwmboke lands, &c., in addition to those mentioned in the 
muchilika, we shall pay the taram tirva fixed on such lands during 
the years in which they may bé cultivated.” 
(Here follow covenants to pay servants, execute repairs dc.) 
If we should raise a second crop or the taladi in excess of 


* the second, crop lands ementioned in this muchilika, we shall pay 


the firva thereof according to the rules of taladi. If perchance 
loss should be occasioned in any fasli by drought or inundation 
through accident, the Sicar should inspect the same and grant a 
reasonable remission® according to manual. We shall pay the 
melvardam of the nasja lands sof the said village according to the 
permaneat*taram tirva which has been fixed at 8,!, fanams per 
kalam. If this pric8 should either rise or fall, the gain or loss 
„thereby accruing is ours and the Strcur shall have nothing to do 
with it. As the permanent Arva has been fixed and as we have 
assented thereto, as stated above from fasli 1241, we shall pay to 
the Sircar, the taram tirva fixed on each numbervar field. Thus 
do we execute this taram muchilika.” 
It is to be observed that in this document the executants are. 
described as “the cultivating Mirasdays” of the village. On the 
“day after Exhibit A was executed, the executants executed a: 
security bond, Exhibit VII in which they are again described as 
“ the cultivating mirasdars” of the village, and it is recited that 
they have taken the land permanently on “ Darkhast tzara” The 
rights of the parties admittedly depend upon the construction of 
these documents and the inferences that are to be drawn from 
them. The Courts below have held that Exhibit H shows that,” 
for some reasof or other, not now known, the defendant’s ancestors 
had lost, or had abandoned, their rights under Exhibits I and II, 
and that their rights now must bê held to have originated with, 
and to depend solely on the lease of 1832 (Exhibit A.) They held 
on the authority of the decision in ,Chokkalimga Pilars case (6 
M. H. C. R., 164), that Exhibit A, was merely & leas€ from year’ 
to year, and might be terminated at the end of amy fasli.” The 
learned Judge of the lower appellate Court further held that, even 
if Exhibit H, could be explained away, and if Exhibit A were 
executed in consequence of the defendants’ ancestors having the 


arih bs granted under Exhibits I and II, still the latter would be 


invalid on the ground that a manager of a temple could not 
alienate temple lands by a permanent lease in the absence of proved. 


PARTS X & KI.) THE MQDBAS LAW JOURNAL nevonts, 251 


We are unable to acofpt these conclusions ; but before discuss- 
ing the documents, it is necessary: to notice a contention that was 
strongly pressed upon us by the respondent’s vakil. That conten- 
tion is that both courts have found fhat Exhibit H shows that, when 
it was written, the defendants’ ancestors had lost or abandoned 
their permanent rights under Exhibits I and II, that that finding 
is one of fact, and that it is not open tg this court in second appegl 
to consider whether that finding is right or wrong. If the infer- 
ence to be drawn from the document wg, in truth, a finding of 
fact, we should consider ourselves: bound in this Second appeal by 
the findingsof the lower appellate Court, hofvever unsatisfactory it 
might be (Ramratan Sukal Wi. Mussumat at Nandu, 19 I. A.,1), but 
the finding as to the inference to be drawn from Exhibit Hi is one 
of law and not of fact. It is not any fact th&t is in question, but 


the soundness of the conclusion drawn from the terms of the docu-, 


ment. This is a matter of law, and,*as such, it is a proper subject 
for consideration in second appeal, (Ram Gopal v. Shamskhuton, 
19 I. A., 231). 


The learned District J R has pointed out that Exhibit A in, 
the present case is (witheone important exception to be presently 
noticed) i in-exactly the same words as the document which this 
Court in Chokkalinga Pallaws Case, 6 M. H. C. R. 164, held to be a 
lease from year to year. That case has been repeatedly followed 
by this Court, and we do not question its authority ; but in our 
opinion it is inapplicable to the facts of the present case. In Chok- 
kalinga Pillai’s Case, the tenancy began under the lease, and all 
that that case decided was that, when a tenancy rests on contract 
only, the duration or the tenancy is regulated by the terms of the- 
contract, express or implied, and that neither the Rent Act nor the 
Regulations operate to extend its duration (Krishnasami v. Vara- 
daraja, I. L. R., 5 M., 354).° In the present case we think there 
are sufficient grounds for finding that.the tenancy began not under 
Exhibit H, put under Exhibit I, that Exhibit H is not sufficient to 
provesthat the tenancy under Exhibits I and II was ever deter- 
mined, and finally, that the transaction evidenced by Exhibit A was 
not a new lease but a confirmation of the lease under Exhibits I 
and II, with a modification as to the mode of paying thé rent. 


We have already referred to the fact that Exhibit A in the w 
present case differs in an important particular from the cor respond- 
ing document in Chokkalinga Pillai’s Case, 6 M. H. C. R., 164. 
The difference is this, viz,:—that in Exhibit A the exeontants are 
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described as “ Ulavadai Mirasdars,” thf is, a8 persons with an 
hereditary right to cultivate. The Courts below have said that 
this description is inapplicable to Subbayyan as he was not a 
lessee under Exhibits I and tL, and they, therefore, treat the 
deséription as of little importance; but it seems to us that the 
description is applied to both the executants because all the land 
dealt with in the lease was the subject of permanent rights of 
cultivation under Exhibits I and IJ, and when Vriddhachala 
Pillai, who had those “nghits under Exhibits I and II, allowed 
Subbaiyan ta join, him in executing Exhibit A, the description 
was dpplied ‘to him &lso in order t make the character of the 
tenure on which the land yaseheld. Turning now to Exhibits I and 
II, it ist be observed that the very same description of the. 
tenure occurs in tĦe operative words of those documents by 
„Which the permanent tenure was created, “ you, your sons and 
“grandsons shall, for all time*to come, enjoy the land from gene- 
ration to generation by right of Ulavadat Kani.” This right of 
“ Ulavadai Kani” originated in the grants evidenced by Exhitits I - 
and II; for prior to Exhibit I, Chokkanatha Pillai was a resident - 
in another village, but under Exhibit I he was brought, with a- 
following of cultivators, to the village, of Vadagudi belonging to 
the temple to build houses there and cultivate the temple lands. 
When, then, we fiad that the right of “ Ulavadat Kani” was 
created under Exhibits Iand IT, and that the grantees under those 
documents are; a few yeirs afterwards, when executing Exhibit A 
in regard to the very same lands, described as “ Ulavadai mir- 
asidars,” the inference is strong that the tenure under Exhibit A 
was intended to be the same as under Hxibits I and II. Nor is this 
all. In the seeurity bond Exhibit VII executed the’next day; the 
same description of the executants as “ Ulavadai mirasdars” is 
given and the transaction evidenéed_ by Exhibit A is recited as a 
taking of the land “permanently on darkhast lease from fasli 
1241.” Lastly, we find that for the, next 60gears the defendants 
and their ancestors enjoyed the lands on the etrenoh . of.those 
documents. The question there naturally suggested itself? what 
was the occasion for Exhibits H and A if there was already an 
existing permanent tenancy under Exhibits I and IJ. The answer 
is, we think, to be found in the fact that under Exhibits I and II, 
the rent was to be a share of the produce paid in kind, viz., 85 
kalams in every 100 kalams nét, whereas in Exhibit H., an offer 
emade to pay not a percentage share of. the crop, but a fixed quan- 
tity, viz., 51 kalams, and in Exhibit A it is agreed that the rent 
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shall be fixed permanently in money at Rs. 520 each year.’ Itis 
well known that the English Revenue authorities always preferred 
4 fixed rent to a share of the produce, and „constantly aimed at 
obtaining a fixed rent paid, if pos&ible, in money, rather than in 
kind. Exhibit H stands by itself, and we have ‘not before us 
either the order passed upon it, or any correspondence which” took 


place prior-to it; bub in Exhibit VIII, dated the 14th Februay ° 


1882, the Collector in writing to the Thasildar regarding this land, 
refers-to a report of the Thasildar, datedethe 18th Janyary 1832, 
in which that. officer reported tha? Venkatychela Pillay and 
Subbayyan, had “according to order” applied to cultivate the 
plaint land for one year at the fixed’rarof 54 kalamg of "paddy. 
It would appear. from this that, when theetemple came under 
the Collector’s management, he ‘issued some order requiring dr 
urging the tenants to agree to fix the rent on their lands instéad® 
of letting it depend on the varying out-turn from year to year. 
Hxhibit H appears to have been the proposal made by Vriddha- 
chella Pillai and Subbayyan in reply to this order, but they care- 
fully restricted their offer to one fasli, and wished still to pay in 
kind, as they had been accystomed to do. What negotiations took 
place after this we do not know, but that same negotiations took 
place seems to be clear, for Exhibit A cannot have been executed 
as a compliance with the proposal in Exhibit H. All the expres- 
sions used in Hxhibit A indicate that the parties intended the 
arrangement to last for-many years, whereas Exhibit H contains a 
proposal, for one year only, and the rent offered in Exhibit H is in 
kind while that finally agreed in Exhibit A, six weekg later, is a sum 
permanently fixed in money. : Thus Exhibits H and A do not 
indicate that the rights under Exhibits I and II had been lost or 
abandoned, but rather that they had been confirmed with a modi- 
fication, by tke substitution of a fixed money rent for a percentage 
sharesof thè crop? That the original grants remained in force, is 
rendered almo&t certain from the fact that the original documents 
evidencing the grants have remained in the hands of the grantees, 
and there is not before us a grain of any evidence in the temple or 
Revenue accounts, or otherwise, to suggest that the land has over 


been inthe possession of any one but the grantees during the © 


eighty years which have elapsed since the date of the first grant. 
The lower appellate Court has, however, held that, even on the. 
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above finding as to the documents and he transactions evidenced 


by them, the defence must fail,” inasmuch as the manager for the 
time being had no power to make a permanent alienation of temple 
property, in/the absence of pfoved necessity for the alienation. 
Thats no dolib? is the or dinary ‘rule, but in the present case there 
are special circumstances from which the propriety of the aliena- 
tjon may rightly be pyesumed. There is no suggestion that the 
grant under Exhibit I was tainted with any fraud. It was made, 
not to a member of the gxantor’s family, but to a stranger, of differ- 

` ent caste and frop a différent village, In consideration of the 
grant being permanent the grantee was to come, with’a following 
of cultivators, and *builékotses and: cultivate the lands of the 
temple. “Tt is well known that, at the time when the grant was 
made, the country was but slowly recovering from the. depopula- 

etion and impoverishment resuljing from centuries of internicing war, 
and the difficulty generally was not to provide land for the. cultiva- 
tion, but cultivators for the land. To cultivate wet lands, as. these 
were, it requires capital as well as labour, and these the grantees 
were to supply. It may well be that the trustee of the temple 
could not arrange for the cultivation pf the temple lands on less 
onerous terms than those agreed to. That the terms were fair 
may be presumed from the fact that they were confirmed in 1820 
(Exhibt II) and again in 1832 (Exhibit A) by the Collector, and 
have remained in forca now for eighty years. In these circum- 
stances we do not think it reasonable or equitable to throw on the 
defendants the onus of showing that the original grants were for 
a necessity binding on the temple, We think that, after so. great 
a lapse of time, and under the? circumstances which we find in this 
case, such necessity may rightly be presumed. 


The result of our findings, then, is that the grants under 
Exhibits I and IJ are valid and stil] in force? and that the plain 
land is still held under those grants as modified by Exfibit t. 


“On these findings the plaintiff’s suit must fail, snd it is unneces- 


sary for us to discuss the pleas of limitation and want of notice 
raised by the appellants. 


‘ 


= We reverse the decrees of the Courts below, and dismiss the 
Z plaintifs suit with costs throughout, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. e 


Present :—Mr. Justice Davies and Mr. Justice Boddam. 
Gopinadha Panda... ... . Appellanti (Plaintif), 
é | v. a 
Ramachandra Punigrahi and others Respondents (Defendants). 


Temple—Hereditary office—Succession to hereditary Sfice—Dismissal-of holder. ® Gopinadha 


In a suit bythe plaintfif to recover possession of the officeof Bhandari (treasurer), Ramachandr: 
a hereditary office in a temple, it was found that the pMintifi’s father; the last per- Punigrahi. 
manent holder of the office, had Ween dismissed for miscoyduet and that the defendant 
úad been appointed by the Temple Committee temporarily to do the office. The 
plaintiff was a minor at the date of his fathe:*s gssmissal and brought the present 


suit immediately on attaining majority. When the present suit was flea, the plain- 
s 


tiffs father was alive and the Temple Committee had not appointed anybody else 


permanently to the office. 
e 


9 e š . 
Held :—That'the plaintiff was entitled to the office and that his suit should be 
decreed. 


Second appeal against the decree .of the District Court of 
Ganjam in A. S. No. 211 of 1894, reversing the decree of the 
‘District Munsif of Aska tn O. S. No. 196 of 1894. 


Plaintiff sued to establish his right to and to recover posses- 
sion of the office of Bhandari Ghoriya (treasurer) in the temple of 
Sree Narainaswami in the village of Kallada. He alleged that 
since the foundation of the temple his ancestors had been the 
hereditary Bhandaris ; that owing to some disputes between his 
father, the last holder, and the members of the Temple Committee, . 
the former was dismissed from office. The plaintiff was then a 
minor. One Damaswaro had been appointed in his father’s place 
by the Temple Committee, angl on his dismissal the first defendant 
had been appointed temporarily to do the office. The plaintiff 
game of age Mh 1892“and he swed the first defendant for the office; 
the other defendants were the members of the Temple Committee, 
The first defendant among other things contended that the office 
was not hereditary. The District Munsif of Aska found the office 
to be hereditary and decreed the plaintiff’s suit. On appeal the 
District Judge reversed the decree of the Munsif and dismissed 
the plaintiff’s suit on two grounds :*first, that the plaintiff’s cause | 
of action did not arise, ugtil the Temple Committee appointed, 





#6, A. No. 633 of 1895., l . - 16th July 1896. 


Kuppusami 
Alyar 
ve 
Ramaswami 
Aiyar. » 
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e 
somebody permanently, and, secondly, fhe offic8 being hereditary 
the plaintiff cannot sue so long as his father was alive. The 
plaintiff then preferred a second appeal. aes 

e 


oC. R. Pattabhirama Aiyar for appellant. 
P. R. Sundara Aiyar for 1st and 3rd to 6th respondents. 
e The Court delivered thp following 


.JUDGMENT;—It i is found as a fact whieh PRE here be dis- 
puted that the office i$ heregitary. By hereditary office we under- 
standsan office to Which the person im the direct line pf heirs not 
otherwise disqualified is entitled to sticceed on the occurrence of a 
vacancy, however that vacancy be caused, whether by the death, 
resignation or dismi&sal of the last’holder. We cannot adopt the 

e View of the Judge that a person is not the heir to an hereditary 
office tintil the death of his immediate predecessor. 


We consider that by impleading the members of the Temple. 
Committee, the plaintiff has done all that was technically necessary 
to establish his right to the recovery of his office. 


We must therefore allow the secénd appeal and reverse the _ 
decree of the lower appellate Court and restore that of the Munsif. 


Respondents will pay the appellant’s costs in both this and 
the lower appellate Court. 


The memorandum of objections is dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard. 


Kuppusami Aiyar ... Appellant (Petitioner).* 3 
4 v. i e A l bj 
Ramaswami Aiyar ... Respondent (Counter-Petitioner), 


Civil Procedure Code, S. 244—Question arising after execution—Sale in execution 
i —Confirmation of sale. 


- Property was sold in execution of a decree and the auction purchaser (who was 
the decree-holder) was put in symbolical possession. No objection was taken to the 
esale and -the sale was confirmed. The judgment-debtor subsequently objected to 





# A. A, O. No, 122 of 1895. . 20th February 1896, 
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the delivery of lands gnd comylained that delivery was not made after /proper 
measurements and that more’ lands than were actually sold were delivered to the 
purchaser. a 


Held :—That after the confirmation of sale the decree was satisfied, that no 
further execntion could be had under the deeree and that the question raised by the 
judgment-debtor was nob one arising in execution under S. 244 of the Civil Pro- 
cedure Code. ki 


Ramanadan Chetti v. Kannappan Chetti, 6 H.C. °304, followed. - 2 


Appeal against the order of the Subgrdinatte J udge’s Court of 
Kumbakonam in M. P. No. 107 of 1896 (O. X. No. 16 of 1889); 


The plaintiffs i in O.S. NG 6. 16 of 1889 in the Sub-Court at Kat 
bakonam obtained a decree against the fefondants for the recovery 
of Rs. 8,845. The decree was passed upon æ hypothecation bond 
under which some property forming a portion of a larger plot had 


been mortgaged. The decree direct®d the sale of the mortgaged’ 


property in default of payment of the decree amount within six 
months from the date of the decree. The money was not paid 
as directed and the mortgaged property was sold and purchased 
by the decree-holder who, was put in possession. No objection was 
taken -to-the sale, and the*sale was confirmed accordingly. The 
judgment-debtor subsequently put in a petition stating that posses- 
sion was not given properly after taking requisite measurements 


and fixing the boundaries, and complained that the purchaser took” 
possession of more lands than were actually sold, and harvested’ 


them. He therefore prayed that the Court be pleased to order the 
number and position of plots to be ascertained and direct delivery 
of possession, and until that is done, to direct symbolical delivery of 
possession, Upon this the Sub-Judge made the following order :— 


“The petitioner’s vakil safs, he is not able to furnish the inform- 
ation required. He states at the same time that the delivery made was 
testricted tg the lands actually Sold and that the purchaser took hold of 
other dands also and harvested the same, and the cause for this conduct 
of the purchaser is stated to be that the lands were not duly measured 
and delivered. If the purchaser took delivery without measurements 
and, on the basis of that proceeding, took more lands than he was 
entitled to, I understand that it was only formal delivery and-he should 


have properly sued for ascertaining his proper lands. The petitioner ® 


may resist the purchaser front taking more lands than he was legally 
entitled to, and, if the purchaser will not respect his resistance an 


interfere and this petition is dismissed.” 


é 
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persist in encroaching on the petitioner's lands, tat was no act of the 
court officer which the petitioner is entitled by law to complain against. 
Ib was an act of the purchaser independent of the court officer, the 
remedy for which will be not by am Ki applioaticn like the present, but cs 
a separate suit. 6 


“Asit is thus clear that the complaint now made is not of a proceed- 
ing of the court officer in exgcution, this Court has now nò power to 


e a . 
The plaintiffs thea preferred this appeal to the High Court. 
O. Mahadeva Aiyar and K. Balantulunda Atyar for: appellant. 
y, “Krishmaswadhi Anjas for respondent. l 


Upon the resporf#lent taking i a peluang objection that there 


Was no appeal 


“The Court delivered the follwing 


JUDGMENT :—Objection is taken to the appeal on the ground 
that the question raised is not a question relating to the execution 
of a decree within the meaning of section 244, There has been a 
sale under the decree and the decree-holder has been put in 
possession. The judgment-debtor then presents a petition com- 
plaining of the action of the Amin in effecting the delivery. The 
contention of the respongent’s vakil under these circumstances is 


‘that the execution has come to an end because the sale is not ques- ` 


tioned and the appellant does not seek to. go behind it. The case 
of Ramanadan Chetti v. Kannappa Chetti, 6 M.H.C.R., 304, is 
cited, and it supports the respondent’s argument. In my opinion, 
the view there stated is clearly the correct one, and after sale there’ 
can be no further question of exetutjon, unless, of course, it hap- 
pens that the sale is set aside. The above case was not cited in 
Muttia v. Appasami, I.L.R,, 13 M., 504, and there the A sca does 


not seem to have been discussed. ; 
e 


I must allow the objection and diie the appeal with costs, 
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IN THE HIGH TOUR® OF JUDICATURE AT MADRAS: e 
Present:—Sir Arthur Collins, Kt., Chief Justice, and Mr. 
Justice Benson. ie 
Kanakammal and others ee Appellants (Defts,* i 
v. d a 
Rangachariyar and another + ¢ «Respondents (Pifs.) e ° 


Civil Procedure Code, S. eee gene point. Kanakammal 


In a suit by the plaintiff for a declaration dhat an alienation, by his father’s Rangachari- 
mother was inyalid beyond her 1itetisme on the ground that*the property sopalien- yar. 
ated vested in her under a will of his father by which she got only a lifo-estate in it, 
the Munsif framed an issue whether upon the sale id complained of, the plaintiff 
has any cause of action. He found that the woman did no(purport to sell nore than 
her life interest and dismissed the plaintiffs suit. 


Held: that the decision of the issue was aglecision by the Munsif on a prelimi- . 
nary point within the meaning of S. 562 of the Civil, Procedure Code, and that an 
appellate court may reverse the finding on such issue and tomaria the case for trial Z 
on the merits. 


Appeal against the remand order of the Court of the Subordi- 
nate Judge at N egapatam. in A. S. No. 18 of 1895 presented 
‘against the decree of the Court of the District Munsif of Tiruvadi 
in O. S. No. 38 of 1894. 


The plaintifi’s father’s maternal grandfather bequeathed his 
property by will to the father of the plaintiff. He in turn made a 
will at his death by which he bequeathed a life estate in the pro- 
perty to his mother, the daughter of the original owner and first - 
defendant in the case. She alienated the property,absolutely to 
the 2nd defendant, another son of “hers, alleging that she took her 
father’s estate by inheritance. The 2nd defendant then alienated 
it to the other defendants. Plaintiff sued to have it declared that 
these alienatians were invalid Heyond the 1st defendant’s lifetime 
and that théy worfld not bind him beyond her life. The Munsif 
framed an issue whether upon the Ist defendant’s deed of sale to 
the 2nd defendant, the plaintiff had any cause of action. He held 
that under the deed, the 1st defendant purported to sell only-her 
life interest and so dismissed the plaintifi’s suit. On appeal. tħe | 
Sub-Judge took a different view ofthe instrument, reversed the œ 
finding of the Munsif on this issue and remanded the case for trial 

a Ne eG 


eee ah pan a ENG š 
* A, A, O. No: 174 of 1895, 18th September 1896. 
e : * : 
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x e ` i 
on the merits. The defendants then peeferred an appeal against 
the order of remand to the High Court. 


V. Krishnaswami Aiyar fog appellants. 
*T. V. Seshagiri Aiyar for respondents. 
The Court delivered the following 


* JUDGMENT :—We titink that the District Munsif did decide 
the suit on a preliminary point within the mehning of S. 562, Civil 
Procedure Codes Ramthandya Joishi v. Hazi Kassim, I. L. R., 16 M., 
207. ə The order of remand was, ther efore, legal. å 


As bo the merits of the remand order, it is urged that Exhibit 

I is merely a transfep of the life interest of the 1st defendant so as 
te accelerate the succession of *the next heir. We observe that 
*there is no statement in Exhibit I that a life interest merely is 


transferred, and the concluding words in which she speaks of the 


N 
t 


» Xuttipurath 
Vilia Raja 
D -. v, 


Kesawa Petu- 


donee possessing, henceforth, full powers of sale, etc., indicate that 
the woman purported to transfer such absolute interest. We 
observe, further, that the donee at once proceeded to exercise the 
rights of an absolute owner and transferred the property to the 
defendants 8 to 5. 


In these circumstances, we think that the view taken by the 
Subordinate Judge is correct and that plaintiffs had a cause of 
action. 


“We, therefore, dismiss the appeal with costs. 


IN THE HIGH: COURT OF TUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. ” Collins, Kt., Chief Justice, and 
Mr. Justice Benson. g 
Kuttipurath Vilia Raja and another... Apoi * (Rlaintif and 


his Yepresentative), 
v. ; 
Kesava Potuval and others ... Respondents (Defendants). 


Mortgagor and mortgagee— Purchaser from mortgagee— Limitation Act(XV of 1877), . 


Sch. II, Arts. 134, 148. 


The expression “ purchaser for a #aluable consideration” in Art. 184, Sch. Il of 
the Limitation Act is limited to a purchaser df the absolute title to, or property in, 
TESSO a Sree we a a naba NAK A KAN DAN ak Oa 


* 8. A. No. 5 of 1895, ' 9th October 1896, 
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Court (S. A. 613 of 1878), wish is qifoted ixf Shephard’s Work 
on the Limitation Act, but that case was, it appears, not reported, 
and we are, therefore, not bound by it as an authority (section 3, 
Act. XVIII gf 1875). The meaning of the word “purchaser” in 
Article 134 was fully discussed in the case of Muthu v. Kumba- 
linga, LL.R., 12 M., 316, and it was there pointed out that Article 
234 must “be tad with Axticle 148, which prescribes sixty years 
for a suit against a mortgagee to redeem orrecover' possession of 
immoveable property’ ‘mortgaged, and that, when so read, it is 
clearethat thé purthase contemplated int Article 134 is that of the 

. absolute title to, gr properjy in, the subject of the mortgage. 
This viey 4s in accordance with the view taken by the Privy Coun- - 

cil in the case of Fuggernath Sahoo v. Mahomed Hussein, L.R., 
. 21. A., 58, which followed their previous decision in Radanath 
Doss Y. Gisbor me (14 M. I. A$ 1). In the present case the second 
defendant did not pekan an absolute title to the property. 
He merely actjuired a kanom mortgage over it, which the first 
defendant has the right to redeem. If the decrees of the Courts 
below are allowed to stand, the first defendant may redeem the 
property from second defendant, and thus become its absolute 
owner. Such an interpretation would put a premium on fraud, such 
as cannot have beenintended. Weare of opinion that Article 134 
has no application to the present case. It is, however, sought to 
support the decree of the lower appellate Court on the ground 
that the acknowledgment in Exhibit L of 1838 is not sufficient to 
_ save the bar by limitation. S. 1, cl. 5 of Act XIV of 1859, which 
corresponds to 68. 19 of the present Limitation Act, merely requires 
that the title of the mortgagor should have been acknowledged in 
writing signed’ by the mortgagee Within sixty years of the date of 

- the mortgage. The particulars of items 5 and 7 in Exhibit L leave 
no doubt on our minds, that they are the lanis noweued fór, and 
this does not appear to have been questioned in*the Ceurts below. 
It is true that Exhibit L does not refer to the date of the kanom on 
which thelands were held, but the kanom of 1797is proved, and there 
is no suggestion that the lands were held on any other kanom. In 
Exhibit L, then, first defendant’s ancestor admitted in 1888 that the 
e plaint lands were then held by him on a subsisting kanom under the 
plaintiff’s Devaswam. That is a suffjcient acknowledgment to save 
ethe bar by limitation. The result is thatethe second appeal is allowed 
with costs throughout. The decrees of the Courts below are set 
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aside, and judgmertt is given for plaintiff in the usual terms. He é 
will have three months from the receipt of this decree in the lower 
appellate Court wherein to redeem. 
. 


——a 
e 0. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. e 


‘Present :— Mr. Justice Davies and Mr. Justice Boddam. ° 
Palni Goundan ° | ise ea co (Defendant), 


v. 
Paramasiva,Goundan and another ” Resportlents (Plaintéf’s). 
Registration Act, Ss. 34, 72,75, & T—Suit to register docament—Refusal of Regis- Palni 


trar to register —Snit for execution of a fresh document barred. . onadan 


Where a Registrar refuses under 5. 34 of the Regiftration Act to register a Parimasiva 
sale-deed on the ground that it was not presented for registration within the for nae 


months allowed by law, the proper course forethe party presenting the deed is to ® 
bring a suit to compel its registration on account of the refusal of tho Registrar to 
register it. 
A suit for the execution by the vendor of a fresh registered domeni does not.lie, 
Venkatasami v. Krishna, LLR., 16 M., 341, followed, 


Appeal against the deeree ‘of the Subordinate Judge’s Court 
of Nilgiris at Coimbatore, passed in A. S. No. 286 of 1898, pre- ° 
sented against the decree of the Court of the District Munsif of 
Karur in O: S. No. 503 of 1893. . 


Plaintiffs sued for a declaration of their right to a conveyance ° 
and for the execution of a registered sale-deed by the defendant. , 


The lands in dispute belonged to the defendantg who conveyed 
it to the plaintiffs for Rs. 375 by a sale-deed, dated the 22nd of 
September 1892, and put them in possession. Of this deed regis- 
tration was promised by the defendant who, however, subsequently 
denied its. execution. The deed was eventually presented for 
registration on thb 26th of January 1893 to the Sub-Registrar of 
Dharapuram, who, however, refused to register it, because the defen- 
dant denied its: execution. On appeal, the District Registrar 
without going into the question of the execution of the document, 
decided that no registration should be allowed on the ground that 
the document was not presented before the Sub-Registrar within e 
the four months allowed by law. The plaintiffs then brought their 

* O.M.A. No, 182 of 1895, 7th August 1896, i 
2 : 
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present suit for the execution of a fregh deede of conveyance, by. 
the defendant and for its registration. The District Munsif of 
Karur dismissed the suit on the ground that the case of Venkatasatht 
v. Krishnayya reported at I.L.2., 16 M., 341 precluded the plaintiffs 
` frofe suing fdr a fresh document. On appeal the Sub-Judge 
* reversed the decree of the Munsif and remanded the case under 
e §. 562, Civil Procedure Code, for trial on the merits. He dis- 
tinguished bab case cited by the Munsif and passed, the following 
judgment:~ | * J+. 
` «fI uriderstand it aright the ratio decidendi of the snit reported 
in LL. R., 16 M., 341, was that “ whena statute creates a right or obli- 
gation ‘aad provides a method òf enforcing it, that method and not the. 
remedy 4t common lagy must be followed.’ Now in this case it becomes 
important to see whether a statute has provided a method for enforcing 
e registration of plaintiff's document under the peculiar circumstances of 
this case and if plaintiff could have adopted that method. It is said” 
plaintiffs should have brought a suit under S. 77, Registration Act for 
a decree directing their document to be registered if the Registrar 
refused to register their document under 8. 72 or 76 of the Registration 
Act. There can be no doubt, plaintiffs shoud have done so if the Regis- 
trar refused under these sections, but the question is, did the Registrar 
refuse to register under either section 72 or 76. It is quite clear that 
the Registrar did not act under section 72, for ke did not go into the 
merits of whether defendant executed the. document sought to be regis- 
tered or not; did he then.refuse to direct the registration of the docu- 
ment under section 75? This section 75 contemplates two findings by 
the Registrar preparatory to registration, one whether a document has 
been executed which need-not be ‘dwelt on, the other whether the said 
“requirements’ have been complied with. Now what are ‘the said 
requirements’ alluded to in sectien 75. Clause (b) of section 74, 
answers this question thus. The essentials are that the requirements 
of the law for. the time being in force have been gomplied with “by the 
applicant or person presenting the document for registration.” , Now, 
the only requirements of the law to be observed by the applitant or 
person presenting a document for registration is that mentioned in Ss. 23 
and 82, the former requiring presentation within four months from date of 
execution of documents and the latter that it be presented at the proper 
Registration Office by some person executing or claiming under it. 
These requirements were complitd with as it seems by. plaintiffs. But 
the Registrar refused registration of the document under S. 34, because 
the executant did not.appear before the Registering Officer within four ' 
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months. aie doing so the Reġistrar may have acted Aithin his powers, 
but he does not seem to me to have acted under S. 77 ; consequently, the 
plaintiffs conld not have filed a suit under that section. It may be said 


that it was plaintiffs’ duty to secure thè attendance before the Register- 


ing Officer of the executant, but even assuming this to bê so, the pkfin- ; 


tiffs as it appears summoned such executant and it was no fault of 
theirs that he did not appear in proper piss They had done all in 
their power to obtain his attendance. I am of opinion, then, that as the 
peculiar circumstances of this case tend to show, plaintiffs could not 
avail themselves of the statutory provisions of 8°77 of the, Registration 
Act to bring their suit. ‘The case of Venkatagamy v- Krishnayya, 
I. L. R., 16 M., 341, is of no authority in, deciding it. In conclusion, I 
would observe that the decision just alluded to seems toehave been 
passed in very different circumstances from thos® which are connected 
with this action, for in the case of Venkatasamy v. Krishnayya, the 
plaintiff seems to haye neglected to take the proper steps to get his ° 
document registered. This case isin this respect materially different, 
for plaintiffs did all in their power to obtain’ registragion ; they were 
unsuccessful in their attempts, because their vendor‘denied their deed, 
and instead of enquring into the truth or falsehood of such denial,” the 
Registrar summarily dismissed their appeal, though the very S. 34 
under which he did so, gave him power if necessity existed to extend 
the period for the executant’s appearance. `I think plaintiffs are unable 
to sue under S. 77 of the Registration Act from no fault of their own 
and, therefore, their only remedy is at common Jaw, They cannot have 
registration of their original document, for not only is it denied by the 
executant, but also the proceedings of the Registrar on appeal have 
debarred them from coming into Court under the statute to question the 
correctness of the Registrar’s refusal to register their” document. No 
other remedy, therefore, seems open to them but to institute a suit in 
the form of their Prevent one.” e = 8 


The defendant then preferred this arp under S. 088 to. the 
High, Court. | e 

P. 7. Seshagiri Aiyar for appellant. | 

T. Rama Row and I.-V.. Ramanuja Row for ae f 

` The Court delivered-the following l 


JUDGMENT :—Had the suit been to compel the errs . 


of the original document on, atcount of the refusal of the Registrar 
to register it, it would probably have lain. ° ; 
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= But as astit for the execution od a fresh document it was 
clearly bad, as ruled in Venkatasamy v. Krishnayya, I. L. Bo; 


16 M., 341. 


í g 
e. We see np reason to allowthe plaintiffs to amend their plaint 
. . . 
so as to make good their cause of action. 


e e We must, therefore, reverse, the order of the Subordinate 


Judge and restore that of the Munsif. The costs of the defendant 
in the lower appelats ene and in this Court must ‘be paid by 


the plaintiffs. 6 ; . 





IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. A. Collins, Kt., Chief Justice, and 
“Mi, Jastice Benson. a 


i Udaya Thevar soe EO Lan ... Appellant * (Deft) 
S in S. 4. 792 of 1895. 
- Bubrahmania Chetti ... . ... Respondent (PI) 
i Subrahmania Chetti .. 3... | 1. Appellant (PIF) 
; i ` ing. A. 1440 of 1895; 
Poria Venkan Udaya Thevar ... . ... Respondent (Deft.) 


Limitation Act (XV of 18777, 8. 19—Acknowledgment in writing-~Deposition signed 


by a witness—Champerty and mamtenancom Agreements void on the ground of public 
Bubrahmania policy. 
Chetti 


Vasya! Thevar 


Sub and | _ An agreement by a mortgagor to indemnify his mortgagee the costs of any suit 
2 Chetti mie he might have to defend against any claimant in respect of the property mortgaged, 


v. and also any other”losses which he (the mortgagee) might suffer by reason thereof, 
Udaya Thevar ; is not void as being illegal, immoral or against public policy. 

A deposition given and signed by a party as a witness in a suit is as much a 
writing contemplated by 8. 19 of the Limitation Act as is a letter addressed by him to 
a third party. Butto satisfy the requirementg of the Section the werds must be such 
as to show that there was an existing jural relationship as debtor and creditgr at the 
time when the admission was made, or at some time within, the Penn of limitation 
prescribed by law according to the nature of the suit. 


Second appeals against the decree of the Sabentiinets Judge’s 
x Court of Madura (Hast) in A. S. No. 759 of 1894, presented against 
e the decree of the Court of the District Munsif of Sivaganga in O. 8. 
No. 178 of 1894. | < . 
#8. A. Nos. 792 and 1440 of 1895. 13th August 1896. 
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This was a suit by tlee plaintiff to recover fifom the ‘defendant 
Rs. 1,382. The defendant (the Zemindar of Sakkandi) and his 
brother (the late Zemindar Muthuvaduganaths Thevar) mortgaged 
to the plaintiff a half share of the Sakkandi village. The ọccu- 


‘pancy rights in the village were ‘claimed by one Kailasam Chetti 


who was an avowed enemy of the plaintiff. It was expressly agreed 
in 1888 between the parties that the lgte zemindar was to indem- ° 
nify plaintif® the cqsts of any suit which Kailasam Chetti might 

bring in respect of his occupancy right ‘and alsoe any other losses 

which he (the plaintiff) emay suffer by regsen thereof. §uch a 

suit was actually filed by Kailasam Chetti and the plaintiff, by 

defending that suit, had to. pay Kailasim Chetti his costs to the 

extent of Rs, 1,000. This was on the 8th of November 1890. The 

present suit was brought on the 21st of June 1894. The plaintiff 

relied'on a deposition by the defend&nt as a witness in a previous 

suit brought by-himself (the present plaintiff) in which he alleged 

that the debt had been acknowledged, to take the cage out of the bar 

by the Statute of Limitation. The portion of the deposition relied on 

was the following: ““Thjs amount of Rs. 600 and odd also I was 

bound to pay under the original understanding, but the plaintiff 

paid it as a warrant was brought for his arrest.” The defendant 
pleaded that the agreement relied on was void as being illegal and 

that the suit was barred by limitation. The District Munsif held 

that the agreement was illegal-and dismissed the plaintiff’s suit. On 

appeal the Sub-Judge reversed the decree of the Munsif and 

decreed the plaintiff's suit. On the question of the legality of the 

agreement, the Sub-Judge delivered the followingsjudgment :— 


“I regret my inability to agree with the learned Munsif in his find- 
ing on the first question. Though the plaintiff was probably the mischief- 
maker, and had ever, instigated the defendant and his brother to fight 
but Kailasam Chegti, who has long. been his own enemy, and, as such, 
deserves liftleor no sympathy, I am unable to say that therë is any- 
thing immoral or opposed to public policy in the agreement to compensate 
him for any loss or expenses he might incur in defending the suit which 
was expected to be brought against him and the ryots by that Chetti. 
The District Munsif finds that the arrangement was to the effect that 
half the kudiwaram right in the villagê was to go to the defendant and, 
his brother, and only the other half to the ryots, if their defence in O. S. 
No. 1 of 1888 was successful, and that there. was, therefore, proper 


e a. s 


- 
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consideration for the agreement. He also Finds that the dhat. of the 

agreement was bond fide, and, though feelings of revenge might have 
prompted plaintiff, who was an enemy of Kailasam Chetti, to help thé 

zemindar and the ryots with morfy in carrying on the defence against 
his Sit, and such an act might not be strictly proper according to the 

code of social ethics, I can still find nothing in it which the law would 

cgnsider as immoral or opposed to public policy. The law of Champerty 

and Maintenance has nothing to do with it, as the plaintiff was no 

stranger but a mortgageo.of the village, nor did fe bargain for a share 
of the result to be ultimately derived jin the result, As observed by 
their Lordships ‘of the Privy Council in” Fischer v. Kamala Naik, 

8 M. I. A., 170), ‘ there must be 4 to constitute champerty or maintenance 
‘something "against good policy and justice, something tending to 

promote unnecessary “litigation, something that in a legal sense is. 
immoral, and to the constitution of which a bad motive in the same 
sense fs necessary.” Most, if Rot all, of these ingredients are want- 

ing in the present case. Itis nowhere suggested or proved that the 

plaintiff was aware that the ryots were not really possessed of any 
kudivaram right, or that the defence they were going to raise was 

false and mala fide, and, though the taste of revenge is sweet, we scarcely 
see a Chetti pay for it, if he is not to be recompensed, or any loss he 
might suffer in case of reverse, No doubt, the Courts found. in favour of 

Kailasam Chetti’s kudivaram, but that cannot, of itself, prove that 
plaintiff was abetting and encouraging an unrighteous litigation so as to 

be contrary to public policy.” 


Oh, the question of limitation he held that the deposition | was ` 
a sufficient acknowledgment of the debt. 


` The defendant, then preferred this second ee to the High 
Court. . 


v. Krishnaswami Atyar for P. R. Sundara Aiyar for aa 
in $. A. 792. , e ` e 


e 
K. Naraina Rao for at Tent : 


K. Naraina Rao for appellant in S. A. 1440 of 1895." 

7y. Krishnaswami Aiyar for P. R. Sundara an for respons 
‘dent. 

The Court delivered, the following 


e - JUDGMENT :—We are of opinion that ia was giae 
illegal -or opposed to public policy in the contract between the 
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parties, so as to yender the plaintiffs suit wks With 
regard to the alleged bar by limitation, the appellant urges two 
pleas, viz.: (1) that an acknowledgment in a geposition made by a 
debtor is ‘nob sufficient to satisfy the requirements of section 19 
of the Limitation Act, inasmuch as a witness is bound to aifswer 
the questions put to him, and any ackowledgment cannot, there- 
fore, be regarded as voluntary ; and (2) that, in fact, the terms of 
the acknowledgment jn Bahii B relied on by uae lower ics 
Court is insufficient. ae 


The first point was ably, dai in thecase of Venkata v. 
Parthasardhi, I. L.R., 16 M., 220., The twa learned Judges in 
that case took opposte views, bis we have no hesitationsin, express- 
ing our concurrence with the view adopted by“Muthusami Aiyar, Ja; 
viz., that a deposition given aud signed by a witness in a suit, 
isas much a writing contemplated® by section 19 as is a "letter 

addressed by him to a-third party. There is nothing in the lan- 
guage of the section, or inthe policy on which # is founded tu 
justify us in restricting its scope by excluding statements made in 
depositions and other praceedings before a Court of Justice. The 
form of the writing is imnfaterial. All that is necessary, is, that 
the acknowledgment should be in writing and should be signed by 
the party, or by his agent duly authorized in that behalf, The 
object was merely to exclude oral acknowledgments. It is true 
that a deposition is made on compulsion, and its form is often, in 
fact, generally determined mainly by the frame of the questions 
put to the witness. In construing, , however, the sufficiency of any 
alleged admission in a deposition, this fact should be carefully 
borne in mind; and this brings us to the second point urged upon 
us, viz., that the words used hy the defendant in Exhibit B are not 
such an acknowledgment as the Act requires. This contention, 
we think, is Well fottnded. The words used are, “ This amount of 
Rs. 690 and oda” also I was bound to pay under the original un- 
derstanding, but the plaintiff paid it as a warrant was brought for 
his arrest.” These words admit that a liability existed at the time 
of the original understanding, that is, some three’ years before the i 
acknowledgment was made, but they do not admit any liability” as 
existing at the time that the statentent was made. It is true that 
they do not deny such liability, but that is not sufficient. It ise 
possible that, had the witness been given the opportunity, he 
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e 
might. have statðd that the debt had been sétisfied subsequent 
to the original understanding, but it was not necessary for him 
then ‘to have stated this. It was his duty to answer the questions 
put to him, and the statement? „cannot be construed as implying 
any *%dmission’ beyond what is on a reasonable construction con- 
tained in the words themselves. To satisfy the requirements of 
the section the words*mus} be such as to show that there was 
an existing jural relationship as debtor and creditor between the 
parties at the time when the admission was made, or at some time -: 
withiy the period oś Imitation prescribed by law, according to the 
nature of the suit. In the present case there is no such admission. 
The admission merely i is that in 1888 the defendant was bound to 
pay the sum. That @lmission might be made now without conflict- 
ing with the defendant’s ae that the recovery of the debt is now 
"barred. f r 


On’ this finding, wo must set aside the decree of the lower 


_ appellate Court™ànd dismiss plaintif?’s suit with costs throughout. 


Syed Gulam 
N abt Sahib 


Nagammal. 


This involves the dismissal of S. A. No. 1440 of 1895 with costs. 


IN THE HIGH CÒURT OF JUDICATURE AT MADRAS. 


< Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Boddam. . om 


Syed Gulam Nabi Sahib and others ... Appellants.* 


Ve 





N: agammal a aia Respondent. 


Trust—Alienation for purposes not bindihg trust—Suit by trustee to set aside alien. 
ation—Limitation—art. 134, Sch. II, Limitation Kot (XV of 1877). 


A ashes who mortgages trust property, for purpos@s not binging on the trust 
can himself set right the wrong done by him to the trust and recover the property 
wrongfully alienated, at any time during which he is in office. . 


The defendants, trustees of a certain Darga zexecuted a usufruobuary mortgage 
of the’ Darga property to the plaintiff’s husband and put him in possession in 1866. 
The necessity for the mortgage was not such as would bind the trust. The plaintiff's 
husband and after him his son continued in possession of the property mortgaged 
till 1881 when the defendants dispossessed them. Jn a suit by the plaintiff on the 
mortgage to her husband : : 








# 5, A, No, 870.0f 1895. . 5th November 1896. 
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e ; 
‘Held, that no reliefecould beggiven to the plaintiff, mnf as the mortgage 
itself was invalid against the trust and as the remedy against the defondants per- 
sonally was barred by limitation ; 


Held, also, that Art. 184, Sch. IT of theeLimitation Act, does not apply to the 
case, ` bs . e eo” 

Second appeal against the decree of the District Court of 
Salem in A. S. No. 60 of 1898 presented against the decree of the 


Subordinate Judge’s Court of Bellary and Salem at Salem in O. 5. 
"No. 8 of 1892. °. sen 6 


a e 
Plaintiff sued on a usufructuary 7 mortgage bond executed to 


her late hifsband by the defendants and their deceased brother for 
Rs, 4,000 on the 2nd August 1866. The plaint property was 
enjoyed by her husband till his death and tlen by her sôu till the 
year 1881 when the defendants ufllawfully trespassed on the pro- 
perty and took possession of it. Rs? 1,000 had been paid .by*thé 
defendants to plaintiffs husband and was endorsed on the bond. 
Plaintiff, therefore, prayed for a decree either fọ Rs. 3,000 with 
interest to be realised by the whole of the mortgaged property, or 
for possession of the property till payment of that amount. The 
defendants admitted the bond in question, but pleaded that the 
bond was invalid as the amount due under # was borrowed for the 
defendants’ own use and not for the benefit of the Darga. They 
raised various other pleas which were all found against. The Court 
below found that mortgage was not binding on the trust, but 
decreed the plaintifi’s suit on the ground that the defendants had 
allowed possession under the mortgage for more than twelve years, 
The defendants then appealed to the High Court. e 


V. Bhushyam Atyangar for appellant. 
P. K. Sivaswamt Aiyarefor respondent. 
The Court deliyered the followiag 


JU DEMENI; :—In this case of religious trusts such as these, 
it has often Been held that when immoveable property, forming the 
endowments of such institutions as these, is wrongfully alienated by 
a trustee, his immediate successor in the office of trustee is entitled 
to bring an action to recover possession at any time within twelve 
years from succeeding to such office (Jewun Doss Sahoo v. Shah 
Kubeer-ood-deen, 6 W.R.,3 P.C.; Vedapuratti v. Vallabha,I. L. R., 
18 M., 408 ; Sathianama Bhar ati v. Saravanabagi Ammal, I. L. e. 

3 i 
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18 M., 266). TiNse decisions necessariby invobve the proposition 
that the possession held by virtue of a wrongful alienation of trust 
property by a trustee is so long as that trustee continues to hold 
office not adverse to the trust. °Nor is this result inconsistent, with 
the reht of the trustee who wrongfully alienated to set right the 
wrong*done to the trust by himself, by suing for the recovery of 


* pessession, as his omission to, do so ought not to be allowed to effect 


Parvathi 
Ammal 
v T 
Saminatha 
Gurukkal. 


the rights of the o niione; . . 4 


The plaintiff, hairs acquired no title to the land in question 
by pofsession under fhe mortgage which has been feund to be 
invalid as aon the institution. 


We are unable tf agree with the contention that the case falls 
within Article 184 of the Limitation Act, second appeal No. 501 
of 1898, . . | 

We must, sheers allow this appeal and dismiss the suit 
so far as the claim for possession of the land is concerned ; but, in 
the circumstances, without costs against the Ist and 2nd defend- 
ants either in this or the lower appellate, Court. The costs of the 
8rd and 4th defendants must be paid by the respondent. The 
memorandum of objections is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—~Mr. Justice Shephard and Mr. Justice Davies. 
Parvathi Ammal eee Appellant.* 


Saminatha Gurukkal and others... , Respondents. 
Art. 118, Sch. II, Limitation Act XV of 1877—Suit to recovei™gnmovepble Property 


by impeaching an adoption —Buit to declaim an adoption invalid. 


Act. 118 of the Limitation Act is not limited to cases where a plaintiff asks for 
a bare declaration that “ an alleged adoption is invalid, or never, in fact, took place,” 
but includes all suits in which no relief can be given to the plaintiff without im- 
peaching an alleged adoption. 

The widow of a deceased Hindu sted the defendant in 1898 for the recovery 
of immoveable property forming the estate of her husband. On the death of the 


# Appeal No, 88 of 1895. : 24th November 1896, 
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plaintiff's husband in 1885, th@defendant had to the plai s knowledge taken 
possession of her husband’s properties alleging that he had been adopted. by the 
deceased. 

Held: that the suit was barred under @irt. 118, Sof. II, Limitation Act, as it 
was brought more that six years from the*date of the plaintifi’s knowledge, af the 
alleged adoption. 


Appeal against the decree of the Subordinate J ndhe of Son 7 


bakonam i in O. S, No. 27 of 1898. e ’ z 


This was a suit i recover possession of An immoyeable pro- 
perties with past and future mesne profits. Thg plaintiff, the widow 
of one Sworna Gurukal, alleged that her husband died in 1834 i issue- 
less and leaving no heir except herself, that, while she was enjoy- 
ing the plaint properties, the first defendast alleging Rimself to 
be the adopted son of Sworna Gurukkal, disturbed her peaceful 
enjoyment, that she consequently Wrought O. S. No. 19 qi +890 
on the file of the Sub-Judge’s Court at Negapatam for a simple 
declaration that first defendant was not the adopted son of 
Sworna Gurukkal, that the said suit was dismissed as the plaintiff 
failed to prove her possession at date of suit, that the first defend- 
ant and the other defendants who are alienees from him took 
unlawful possession of the plaint lands during the pendency of the 
said suit and have been enjoying the same since 7th February 1891. 
Plaintiff brought this suit in 1893. 


The issues framed in the suit, so far as they are material for 
the purposes of this report, related to (1) the factum of adoption 
and (2) the suit being barred by the Law of Limitation. 


The first defendant pleaded that he was sadopted in 1879 by 
Sworna Gurukkal, and his first wife who predeceased him, and that 
as plaintiff who was married to Sworna Gurukkal in 1882 knew 

about the adoption €or more {han six years before suit, the suit was 
barred unger Agticle 118 of Schedule IT of the Limitation Act, 1877. 


The Subordinate Judge found that the first defendant’s adop-" 


tion was proved, and held that. the suit was barred by limitation, 
The plaintiff preferred this appeal. - ` ; 
K. Narayana Row for P. R. Sundara Aiyar for appellant. 


V. C. Desikachariar tor" V. Bhashyam Aiyangar and T. Jivaji 
for lst and 10th to 12th respondents, 


x. 
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Ve R. Kuppdami Aiyar for the 18t}prespontlent. 
The Court delivered the following judgments :— 


SHEPHARD, J.t—There is no doubt that the plaintiff knew 
of the first defendant’s adoptioh as long ago as in 1885, that is, 


~ more han six years before the institution of the present suit. 


~The Subordinate Judge finds that since the death of Sworna 
Gurukkal, the adoptive father, the defendant has been in possession, 

though for a time after his father’s death his’ possession was dis- 
turbed. In 1896, A suit was brought ky the plaintiff, alleging 
that sl had. all along? since her husbhnd's death, beentin posses- 
sion of all his property. It was fonnd in that suit that the plaintiff 
was not aud never hag been in possession of the property. It was, 
nacessary for the Judge to find whether the plaintiff was in 
possession at the date of that guit, because she asked for a decla- 
vation of her title. It having been found that she was not in 
possession, the suit was dismissed on the 28th February 1891. In 
her present plain’, she ‘alleges that she was dispossessed in that 
very same month. No attempt is made to prove this allegation, 
which in itself is most improbable, buf Ib is suggested that the 


< evidence shows that thg plaintiff was in possession before 1890 and 


that it is open to her, notwithstanding the decree in the suit of 
1890, to establish that possession. It is argued that, if she was in 
possession between 1884 and 1890, there was no occasion for her 
to challenge the first defendant’s adoption and’ therefore Article 
118 cannot properly be applied. Whatever weight may be due to 
this argument in a case in which the plaintiff can show an undis- 
turbed possession in,defiance of the alleged claim by adoption, the 
point does not really arise in the present case, because it is clear 
that the plaintiff’s possession was at the best an interrupted and 


incomplete possession.  “ f A ‘ 


The evidence seems to show rather that there yass constant 
struggle for possession on her part than that she was in actual 
enjoyment, Holding then that the plaintiff is seeking to recover 
property of which she, since her husband’s death, has not been in 
posstssion and which has been all along claimed by the defendant 


e in virtue of his alleged adoptiong we have to consider whether the ` 


suit is barred by limitation. On the favts stated, it unquestionably 
would be barred, if the Act of 1871 stil] remained in force, for ih 


. ik || 
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has been decideds by the Judicial Committee fith reference to 
Article 129 in the Schedule of that Act that a plaintiff whose claim 
is met by the assertion .of an adoption and gennot be made good 
without negativing the adoption, hust bring the suit within the 
time fixed in that Article. Tt is contended that the ruling of the 
Judicial Committee is not applicable to cases governed by the’exist- 
ing Act, or, in other words, that the Jaw @s it stood.unger the 
earliér Act has been pltered by the paeng of the Act of 1877. 


Comparison between Article 129 in "ib Schêdule of the re- 
pealed Act and Article 118 o£ the Act of 1887 Shows that am alte- 
ration of the language has been effected in all vhree columns. The 
period has been reduced from twelve yearg to six; the starting 
point has been altered by substituging the date ‘lien the plaintiff 
knows of the adoption for the date of [the adoption ; the descriptjone 
of the suit has been altered, This last alteration is the only one 


material to the present question ; for it.cannot be suggested that ` 


the other alterations affect the applicability of the €rticle. To sup- 
port the plaintif’s contention, it is necessary to show that the change 
in the language descriptive of the suit points to a change of policy 
on the part of the Legislature and to the intention to restrict 
the application of the Article to suits in which a mere declaration 
is sought for. Unfortunately for this contention; we know the 
reason for the change of language, and cah, therefore, account for 
it fully without ascribing any change of policy to the Legislature. 
It is plain, as, is pointed out by the Judicial Committee in Jagadamba 
“Chaodharani v. Dakhina Mohun Roy I. L. R., 18 C., 808, and also 
seems to have been pointed out before 1877, that the phrase “a, 
suit to set aside an adoption” is an inaccurate one. Hence the 
substitution in the 118th Article of the expression “ suit to obtain 
a declaration that an alleged adoption is invalid or nevet took 
place.” I auf at a lôss to und@rstand how this substitution, which 
is in Accordangee with the:observations of the Judicial Committee, 
though not consequent upon them, can be taken to effect a change 
of law in favor of the plaintiff. The observations of the Judicial 
Committee apply to the suit of a person in the’ present plaintiff’s 
position, whether it is incorrectly called a suit to set aside an adop- 
tion or correctly called a suit to declare an adoption invalid. In the 
ease of Mohesh Narain v. Taxuck Nath I. L. R., 20 C.,; 494, there is ae 


strong dictum to the effect that the plaintiff's position has not been 


Cd 
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altered for the bAtter by the change offexprestion and in a later 
case it appears to have been assumed that, notwithstanding the 
change, a plaintiff suing for possession must bring the suit within 
six years of his knowledge of the.defendant’s adoption (Lachman Lal 
Chowdhri v. Kanhaya Lal, I. L. R., 22 C., 609). A string of cases 
was cited in which a different view of the law has been taken by 
other Sigl Courts. Ido not find in the judgments in those cases 
any sufficient reason given for attributing te the Legislature an 
intention, which fn itsetfis most improbable, when it is remembered 
that before the Ac? af 1871 was ‘repealed, the interpretation put 
by the Judicial Committee on Article 129 had not been anyala 


An Somi is founded on the fact that the language -dis- 
ctiptive of thé suit has not been changed i in Article 91 correspond- 
ing to*Article 92 of the Act ot 1871 (Nattw Singh v. Gulab Singh, 
I. L. R., 17 A., 167). The reason of this is plain. The phrase 
“ suit to cancel ~r set aside an instrument” is not an inaccurate 
one, and, therefore, there was no need to alter the language in the 
new Act. Ifit. had been the object ofdhe Legislature to place 
parties challenging or maintaining an Adoption in a position more 
favourable than that assigned to them by the Act of 1871, as inter- 
preted by the Judicial Committee, the simplest course would have 
' been to repeal Article 129 and leave declaratory suits, relating to 
adoption, to be governed by the general Article. The preservation 
of the special provision for suits, in which such questions are raised, 
shows that the policy, which actuated the Legislature in 1871," 
was still maintained in 1877. The reduction of the. period .from 
twelve years to six in cases in- which the plaintiff has from thé: 
first knowledge of the alleged adoption or of the fact that the 
adoption is denied, points to the desire to FESUrIGh, as far as pos-. 
sible, the time within which such questions may be rfiised. There 
< was no need for the abbreviation of the period, w indeed fòr the 
retention of any special Article, if it was intended to apply only in” 
cases in which the plaintiff seeks a declaration and nothing ‘more. 


* For these reasons, I am of opinion that the law has not been 
altered so as to make Article*l118 inapplicable to the present suit, 
And that, therefore, in the circumst4nces above stated the suit is 
- barred by the law of Limitation. 


. 
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DAVIES, J.— concuw in the conclusion of mprearned collegue 
as it appears clear for the reasons stated by him that the plain 
ruling of their Lordships of the Privy Council, has not been in any 
way affected by the mere change $ the wording as to the charac- 
ter of the suit in the new Article. ft has been urged, however} that 


the effect of that ruling may not have been foreseen, and that it « 
may lead to unnecessary litigation on the ene hand or to 3 denigl . 


of justice on the other. 


The case is. put for instance that, suppbsing *the widow here 
had been in, actual possession, there was no ec¢asion for her $o sue 
until she was ousted, and yet if thaf ouster had taken place more 
than six years after the adoption became known to hers ghe would 
not, under the present ruling, have been abi to contest it. This 


result, it is contended, involved either her bringing a suit at a time, 


when none was necessary, or the hardship that when it did Become 
necessary, it was not allowed. 


But the obvious answer to the first part of the argument is 
that it was not unnecessary for her to sue, for it was necessary for 
the purpose of completing her title, which so long as the adoption 
stood in the way was abad one. And the answer to the second part 
ofthe argument is that the widow would be in no worse a position 
than the adopted son, for, if her six years’ possession had begun 
with a denial of his adoption, he would, atter the lapse of that time, 
be equally debarred under the next Article (119) from suing to 
establish it. 


Another case put is that of a reversioner, say, « brother, enti- 
tled to inherit his divided brother’ s estate but for an adoption made 
by the latter. Supposing that “adoption to haye been made six 
years before his death, is the brother, it is asked, hound to sue to 
declare the a@ption Ynvalid before his right to inherit accrues, and 
when, jf he shquif happen to predecease his brother, it would never 
accrue? The answer must be in the affirmative and not unreason- 
ably, for, although the litigation may, in a case, here and there, turn 
out to have been in vain, that disadvantage is small compared with 
the advantage to the community generally in the security of titlés, 
if they are not challenged within a rasonable time. The principle 


4 


has always been the`same. , The only difference now is that the, 


time for impeaching an adoption has been changed from twelve years 
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> from the date X it absolutely to six years frem the time that it 
became known to the party ready to dispute it. This is indeed a 
more favorable starting point for him than the old one. i 


The only case that could afise of a supposed denial of justice 

migit be the case of a remote reversioner suddenly finding himself 

“ in thé position of next reversioner, but too late to sue. It could be 

aaswered to him that is was, owing to his want of due diligence to 
safeguard his ments while there was yet time, . 


It is pointe® out, that tg no other status than that of adoption 
is thigsix years’ rate applicable. That Seems to be.so, but it is 
open ta the Legislagive, I presume, tò extend the provision to the 
cases of marriage and legitimacy, if so pleased. 


p ; 
The appeal is accordingly dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e Present :—Mr. Jifstice Subrahmania Aiyar and Mr. Justice 
Benson. 


Raghavendra Aiyar ee Appellant * (Plaintiff). 
e 5 6 VU. 
, Karuppa Goundan and others Respondents (Defendants). 


“oar Landlord and tenant—Rent Recovery Act, VIII of 1866, Ss. 7, 39 and 40—Suit to set 
aside sale by Collector—Limitation Act (XV of 1877), Art. 12, Seh: I—Jurisdiction, 


ru pa essentials of, 
ound 


A landlord proceeded to recover arrears of rent due by his tenants, by sale of 
the latter’s interest under the provisions of the Rent Recovery Act. The notice 
required by S. 39 of the Act wasduly served on the tenant, who, thereupon, filed a 
summary suit under 8.40, questioning the legality of the landlord’s proceedings. The 
IN ~ guit was, however, dismissed for failure te prosecute it, and thereupon the tenant’s 
interest in the land ws sold in auction on thé31st August 1889 under the orders of 
the Coflector. The tenant then instituted a civil suit against the auction purchaser 
in September 1891 for recovery of his property. bf e š 


Held :—That the sale under the orders of the Collector @ag not ab ingtio null- 
and void: j 
that relief oan be given to the plaintiff without first setting aside the auction 
sale; and : 
e that as the present suit was brought more than one year from the date of the 


es sale, ib was barred under the provisions of Art. 12, Sch. II of the Limitation Act. 


The essentials of jurisdiction stated 3 Narahari v. Annapurni Bai, I. L.R., 11 B., 
et pe 162, referred to. 1 : 


* S. A, No. 419 of 1895 , 15th September 1896. 


e 
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Second appeal against the decree of the spovainats J udge’s 
Court of Bellary and Salem at Salem in A. S. No. 25 of 1893, 
reversing the decree of the Court of the Disjrict Munsif of Nama- 
kal in O.'S. No. 411 of 1891. °° i 2 


The facts of the case appear sufficiently clear from the ndg- 
ment of Mr. Justice Subrahmania Aiyar. ; ; 


V. Krishnasawami Aiyar for R. Shadagopáchari iar for ae 
M. E. Srirangachari iar for 4th to Gth 'respotdents. 
The Court delivered the following g judgments: — e 


SUBRAHMANIA AIYAR, J.-The fact of the case ANA 
for our present purpose are as follows: The dand, for thospossession’ 
of which the appellant sues, was hetd by him under a mittadar, whois 
a landlord within the meaning of tle Rent Recovery Act, VII of 
1865, and the interest possessed by the appellant in the land was 
a saleable interest. The landlord, alleging that. the rent due by 
the appellant for fasli 1297 was‘ not duly paid, proceeded to 
recover the amount by sale of the latter’s interest in the land, 
under the provisions of the enactment referred to. On the notice 
prescribed by S. 39 of the Act being served by the landlord upon ° 
the appellant, he filed a summary suit, under 9. 40, questioning 
the legality of the landlord’s proceedings, chiefly on the ground 
that exchange of patta and muchilika had not been dispensed with 
and that there was neither an interchange of such engagements 
between him and the landlord, nor a tender of a proper patta to 
the former by the latter as required by S. 7. But the suit was 
dismissed as the appellant failed to prosecute át. “Thereupon, the 
Collector directed the appellané’s interest to be sold, and it was 
sold on the 31st August 1888 and purchased by ‘second respondent, 
who, subsequently, qonveyed his right to the third respondent. This 
‘suit was broughjsin September, 1891, ` 


The first question for determination is whether the suit is 
time-barred. Though the plaint does not pray for a cancellation 
of the sale, there is no doubt that the relief claimed cannot be 
granted without setting aside the sale, unless it was ab initio-null 
and void, and, therefore, did not require to be set aside as con- 
tended on behalf of the apptllant. In support of this contention, 
his vakil relied upon the alleged omission, referred to above, on 
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d 
the landlord’s pt to comply with the® provisions of S. 7 of the 
Act. But this argument is probably unsound. Special powers, 
like those exercised by the Collector under the Act, may be cir- 
cumscribed—(1) with respect to $place ; (2) with respect to persons ; 
(3) with respect to the subject-matter of those powers. (Narahari 
v. Antapurns Bai, L.L, w 11 B., at p. 162.) 


e 
Now as to the first, no qtiestion arises here. As to the second, 


the appellant andethe mittadar were undoubtedly persons falling 
within the class of tenants and landlords to whom the enactment 
applieS. And as to ius third, the intérest sold was of a description ` 
“ liable to be seized afd transfetred. at the instance of the landlord. 


Therefore, the mon-compliance with the provisions of S. 7, 
gelied on behalf of the appellant, though it has an essential bearing 
on thé party’s right to enforce the terms of the tenancy, has yet 
none with reference to any of the three matters as to which juris- 
diction might besshowi? to fail. 


Consequently, the order under which the sale in the present 
case took place, was passed with jurisdiction, and if the sale be 
impeachable, it can We impugned only in a suit instituted within ` 
one year from: the date mentioned in Article 12 of the Limitation 
Act. This action, having been brought long after expiry of that 
period, was clearly barred. It is, therefore, unnecessary to con- 
‘sider the other questions urged. 


The appeal fails and must be dismissed with costs, 


BENSON, J. Iam clearly of opinion that the appellant cannot - 
succeed without setting aside the rewenue sale, and this can only 
be done by suit brought within one year. No pich suit having 
been brought, the sale stands good. 4 ° 


e 
1 agree that the appeal fails and must be dismissed. with ‘costs. 
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IN THE HIGH. COURT OF JoDIcaTuRE/At MADRAS. 


,  Present:—Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. 
Justice Subrahmania Aiyar, and Mr. Justice Davies. 


Seeni Chettiar | : .* Appellant #e(A ppellaws). 
v. 
Santhanathan Chettiar and others. Respondents (Bespopdents): 


Registration Act (III of 1877), 8. 17, cl. (6) Light to cut timber for a number of 
years—Immoveable opak ajana Dalan og severe | Relief Act (1 of 1877), 
S. 42—Lease. 


e 
In eranting an injunction, | fhe Gourt, before exercisen fi its disoretion in gavor of 
the plaintiff, will generally be guided by the following prigciples : :— 


1. The person who seeks the injanotion must succeed on the case that he 
actually lays before the Court, and if he oo in that, heo®would not be allowed to fall 
back upon any other. A s 


_ 2. The Court will refuse an injunction®where the conduct of the complainant 
himself has led to the state of things against which the injunction is sought. 


3. A plaintiff seeking an injunction must come into Court with clean hands: 
He must be able to satisfy the Court that his own acts®and deffings with the defend- 
ant have been fair, honest and free from fraud or illegality. ` 


The plaintiff sued for a dedaration of his right to and for an injunction restrain- 
ing the defendant from cutting Certain trees standing on a tank-bed in plaintifi’s 
possession. He alleged? ‘that he sold to the defendant oñly a certain number of trees 
to be cut and carried away within six months, that the defendant had cut all the 
trees sold to him within the prescribed period, and complained that the defendant 
continued to cut more trees unlawfully. The defendant denied the allegations of 
the plaintiff and set up a different agreement in writing under which he claimed to 
cut and carry all the trees standing in the tank-bed for a period of four years, The 
agreement was not registeréd and the-operation portion of it ran as follows: “As I 
have settled a value of Rs. 3,400 for the said two shares om the interior of the 
tank, so that you may cut and enjoy the} ‘trees, &c., and the grass, reeds, gum, karu- 
vela nut, &o., from this day till the close of fasli 1304, and executed a yadast to you 
on receipt of a note from you!promiging ; payment within a period of six months, you 
will enjoy in‘the said tank, as mentioned above. “Should there be any treeg or other 
materials whatever i in the said tank gn the 1st day of fasli 1305, you shall not inter- 


“tere with it, » Under this agreement,! the plaintiff had received Rs, 200 in cash , 


and aYpromissor? foto for Rs. 3,200. The Courts belowjhad found that the casg 


Seoni 
Chettiar 


v. 
Santhanathan 
Chettiar, 


set up by the plaintiff wus untrue and that the case set npiby the defendant was ' 


substantially true. 


Held: (reversing the decision of a Division Bench) that under the circum- 
stances of the case no declaration or injunction ought to be granted to the plaiftiff. 


Held: further, (confirming the decision ¢of the Division Bench) that the writing 
set up by the defendant created am interest in immoveable property as it contem- 


# L. P. A. 73 of 1895, 12th November 1896. 


N 


` 
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thing sold, from furth 


` 
plated tha the N should derive a benefib from the further growth of the 


a 


vegetation and from the nutriment to be afforded by the 
land, and; consequently, required registration. . ` 
Per: Subrahmania Air and Daviey JJ—The writing set up by the defendant 


does yot amount tog lease. . 


Appeal under section 15 of the Letters Patent against the 

e decree of Mr. Justice Shephard and Mr. Justice Best, passed on 

second Sppeal No. 819 of 1894, presented against the decree of 

the District Court,of Tinnevelly in A. S. No. 214 of 1898 (O. S. 

No. 12 of 1892 on the file ef the Subordinate Judge's Court of 
Tinnevelly). `e e . 


For facs, vide 5 M. L. J.’ p. 258, 
. C. Ramachandra Row Saheb for appellant. 
° «V. Bhashyam Aiyangar fœ all respondents. 


M. R. Ramakrishna Aiyar for 1st, and V. C. Seshachariar for 
3rd respondent. y e 


The Court delivered the following judgments :— 


THE CHIEF JUTSICE.—This second appeal No. 319 of 1894 
was originally heard before Shephard and Best, JJ., and those learned 
Judges disagreed in the conclusion. they arrived at; and in con- 
sequence of Best, J., having left the Court, the Letters Patent Appeal 
bad to be heard before three other Judges. The principal point 
in dispute was whether the yadast, dated Ist January 1891, created 
an interest in immoveable yyoperty, and, if so, whether it could be 
used as evidence, not being registered. The yadast is as follows :— 
“ In- respect of the transaction of business heretofore taken on 
contract from Madura Pattamars*in, fasli 1294 by me and A. N. 
Meenakshisundram Chettiar Avergal, I have paid on the 16th De- 
cember 1890 in current fasti 1800, vabue for th? said Meenakshisun-, 
dram Chéttiar’s half share, excluding my share" in the karuvela, 
velvela, margosa, and manjanati trees, etc.; in Pattambudartank tothe 
north of the said village and in gum (resin), karuvela nuts, grass, 
korai, &c., standing thereon, and been enjoying the same till this 
day. As I have settled a value of Rs. 3,400 for the said two shares, 
so that you may cut and enjoy the trees, &c., and the grass, kérai, 

um, karuvela nut, &c., on the bank and bed of the (said tank) 
from this day till the close of the fasli 1804, and executed a yadast 


> 
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to you on receipt.o€ a notestrom you promising to fay within a period 
of six months, you will enjoy in the said tank, £8 mentioned above. 
Should there be any tree or other materials, whatever in the said 
tank on first day of fasli 1805, the above hia person shall not 
interfere (with it). It appears tc’ me that there œan be noefoubt 
but that the.yadast does convey .an interest in immoveable pro- 
porty- the contr ary proposition is not agreeable. It has lon beef . 
settled law that an agreement for the gale and pur chasé wig 
grass, growing tinfber or underwood; growing fruit, not made 
with a view to their immediate severance And r8movat from the 
soil and delivery as chattels, | to the -parchasgrgis a contract gor the 
sale of an iacet in land. “I, therefore, hold, that the yadast does 
convey an interest in immoveable property and is not wegeivable in 
evidence being unregistered. , = 

The next question is to what relief (if a is the plaintiff 
entitled. For the reasons given by*Subrahmania Aiyar, Js in his 
judgment, I am of opinion that the plaintiff is not entitled ee any 
relief. I would, therefore, reverse the degree pagsed in plaintiff’s 
favour and dismiss the suit. The other Judges, having decreed 
that each party should pay his own costs throughout, I am not 
inclined to differ from them on, that point. 

‘SUBRAHMAWIA AIYAR, J.—The first question argued i in 
this case was whether the document, dated Ist of January 1891, 
found to have been executed by the plaintiff to the 1st defendant, 
was rightly held to be.inadmissible in evidence for want of regis- 
tration. The determination of the question depends upon the 
soundness or unsoundness of the contentions, urged on behalf of 
the plaintiff, viz., Ist, that the transaéion evidenced by the said 
document amounted to a lease of the plaintiff’s interest in the tank 
of the village of- Pattambad mentioned therein for a term of a 
little more than four years ; and, secondly, if thah contention fails— 
that the document created, in favour of the said defendant, an 
interest in ynmove&ble property of the value ef more than one 
hundred Types, ° First, as to the contention that there was a lease, 
it is fo be observed that, to constitute such a transfer, it is essem- 
tial that exclusive possession of thé property which is the subject 
of the transfer, should be intended to be vested in the transferee 
(Woodfall on ‘Landlord and Tenant, 14th Edition, p- 129). Ifthe 
possession is, however; not of that character, the transaction, what- 
ever else it may be, is not a lease. This being clear, we have to 
see whether the instrument in’ the present case secured to the 


defendant any ‘possession, and, if so, exclusive possession, PA 


` 
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" ' Neither the Neer of the instrument nov the nature of the © 


ease, in my opinion} supports the view that the plaintiff, who, as 
the lessee of a sharer of the. village, had joint possession of the 
tank, divested himee of such @ossession and transferred it to the 
Ist fefendant #nder the document. i 


ES The term “lease” does not occur in the instruments at all. 
Nor iswgything stated herein which, in the slightest degree, sug- 


gest that the plaintiffs right to the possession of the tank was in- 


any way to, be affeated oy the instrument. Again, the tank being 
a. work of irrigation atiached to the village, it cannot ‘be sup- 
posed that the plaintif, in entering itto the contract with refer- 
ence to'the trees, &e., growing or likely to grow upon the bed 
or the emb&nkment of the tank, agreed that, during the périod 
mentioned in the document, thee tank was not to be enjoyed, 
gither by himself or by others entitled, thereto, as a reservoir 
for the’ water required, by them for the irrigation of their lands, 
or that such parties should not be at liberty to use the tank in 
any other way ig whigh they were entitled to use it, provided 
their action did not injuriously affect the special rights conferred 
upori the first defendant with respect to the trees, &e., already re- 
ferred to. Tt follows, therefore, that the plaintiff did not part with 
such possession of the tank as he had and thag the 1st defendant 
obtained merely a right of access to the place for the reasonable 
enjoyment of what he was entitled to under the contract: Further 
even if, by a stretch of fanguage, the first defendant were to be 
considered to have acquired a right to some sort of possession of 
the tank-bed, it is quite clear that such right was not exclusive, 
or, in the language of LordN Hatherley, it was not unattended by 
a simultaneous right of any other person in respect of the same 
subject-matter (Cory v. Bristow, II. C. 262, at p. 276). 


My conclusion; therefore, is that? the transaction was not a 


lease. è , a 


. . e 

As to the second contention, it is scarcely necessary to observe’ 
that, though standing timber is, under the Registratfon’ Act TIL of 
1877, moveable property only, still parties entering into a contract 
with reference to such timber may expressly or by implication agree 
that the transferee of the timber shall enjoy, for a long or short 
period, some distinct benefit to arise out of the land on which the’ 
timber grows. In a case like that, the contract would undoubtedly 
de not one in respect of mere movedbles, but would operate as a 


transfer of.-an interest in immoveable property. Therefore, the . 
= ; : 


x 


1 
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point is whether the contact in question falls ynder the later des- 


,eription. Taking all the provisions of the décument together, I 
think, there was here more than a sale of sea) Jae timber, and 
that, in the words of Sir. Edward$Vaughan’ Williams quoted with 
approval in Marshall v. Green (L, R. I. C. P. D., P. 85), cite for 
the plaintiff, “it was contemplated that the purchaser ,should , 
derive a benefit from the further growth of the thing sold, frof. 
further vegetation and from the nutêment to be aid by the 
land.” The fact that the comparitively, long period of a little 
more than four years was granted to thé defefdant for cutting 
and remoying the trees; ispto my mind, stgoigly in favoug of the 


above view. J e 


I am, therefore, of opinion that the dogument in ‘qttestion did 
create an interest in immoveable property, as urged on behalfeof 
“the plaintiff, and, being unregistered, it was rightly rejected. e. œ 


| The next question is whether the plaintiff is entitled to any 
relief. As to the injunction which is the more, important of the 
reliefs claimed by him, I think he is not entitled to it for several 
reasons. According to Castelli v. Cook, “a party who seeks , 
such relief is bound to tel] the Court what the case is on which 
he relies; and wyen he brings forward prominently, and relies 6 
upon a given case, the Court will not allow him, if he should fail 
in that case, to spell out another and say he might have framed 
his case so as to shew a title to the rélief asked” (7 Hare 89 
at p. 99). In the present instance, the plaintiff came into Court 
alleging that the contract between him and the first defendant, 
the terms of which the latter was saidffto be violating, was for the 
sale of a specific number of trees to be cut and removed within six 
months from the date of the contract. This*allegation has been 
established to be untrue, and yêt the plaintiff seeks now to rest his 
prayer for the injunction on a ground absolutely ignored, in the 
plaint, namely, theeinvalidity of the totally different contract set 
“up ky the defemdant, which the plaintiff denied but which has 
béen*found tô be true. The case last cited seems to me to prohibit 
relief being granted on such a change of ground. Moreover, the 
state of things from which the plaintiff asks the Court to extricate 
him, is the direct outcome of the fact that the document was not. 
registered; and as the plaintiff himself, equally with the “lst 
defendant, is responsible for it, thé former cannot complain if ‘the .* 
Court declines to assist hjm on the principle laid down by Lorg 


Eldon in Rundell y. Murray, viz, a Court frequently refuses 
e . op oe 
bs i ° 
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injunction, where Ne a rightg when the conduct of the 
party complaining kas led ‘to the state of things that occasions the 
application ( (Jacob ql at p. 316). For another reason also the 
case is one which falls under tlée comprehensive rule embodied in 
claue J of sectfon 56 of the Specific Relief Act. That rule rests ` 
on thesmaxim that he who seeks equity must do equity and implies 

at ce seeking an injunction must come.with clean hands. 
With rettrence to this'point#it is laid down in Kerr on Injunctions, 
on the “authority $ the,gase therein cited, tHat a plaintiff, who 
asks for an injunction? mustg be able to satisfy the Court that his 
own aets and dealit®~* in the matters have been fair and honest - 
and free from any taint of fraud or itlegality, aud that if, in his 
dealings with the person ageinst whom he seeks relief, or. with 
third parties he has ted in an _ antair or inequitable manner, he 
cannot have relief (3rd Edition, p. 16). 


"Now turning to the facts here, according to the contract, 
Rs. 3,400 was payable, not merely for the trees already taken away 
by the 1st defendent, bat also for a considerable number still on 
the ground as well as any others that may grow during the 
remaining period of the contract. As the defendant cannot now 
enjoy the full benefit of the agreement, $t is not just that he should 
have to pay the whole of the consideration. Te plaintiff who, in 
addition to Rs. 200 ‘paid in cash, had received a promissory note 
for Rs. 3,200, has not offered, unconditionally or ‘on terms, to return 
the note to the Ist defendant. On the contrary, he has throughout 
maintained that he has a right to the entire amount. There is 
nothing to prevent .his suipg the Ist defendant upon the note. 
What amount, if any, the p&intiff might recover in that suit, it is 
not now possiblé to, say. However that litigation may end, it is 
quite clear that the plaintiff has it jn his power to harass the lst 
defendant by suing him for the whole amount. In these circum- 
stances, the plaintiff’s conduct seems to be unfair and inequitable 
within the meaning. of the authoritie® on the point. Whilst’ refus-, 
ing injunction on the above ground, it would “not, be a gound 
exercise of the discretion, vested in the Court under section 42 of 
the Specific Relief Act, to grant the plaintiff the other relief 
dlame, viz., declaration of his right to the trees. 


“I would, therefore, allow the appeal, reverse the TA passed 
jn favour of the plaintiff and dismiss the suit, each party. Deine 
made to pay his costs throughout. ° 


DAVIES, J. —[ entirely copot e 
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Application : —See LIMITATION Act (9), 




















Assignment :—See Cryin Procene Cons (9). c. 
Attachment :—See LIMITATION Act (4). Fs 
Bandhu:—SePHinvv Paw (6). ° >» t We 


Benamiday :— peg Orvis ProCEDURE Oone (18).- 
Breach of Peace :—See CRIMINAL PSOGEDURE Cops (3). 
Burden of Proof :—See MURDER. 
Champerty and Maintenance :—See Limitation Act (2). 
1, Civil Procedure Code :—See Limitation Act (4). < 
2. :—Plaint not signed by the plaintif— 
Re-presentation after amendment within the time allowed by the 
Court—Limitation. . 
The plaintiff sued to recoyet asum of monty duc under an agree- 
ment and presented his plaint to the Court within the time 
allowed by the law of limitation, But the plaint was by over- 
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' sight not AR him at the time of its presentation. The 
Court returnedhe plaint to be amended and fixed a time for i 
its re-presentatiqy. ‘The plaint was amended accordingly and 
re-presented witu the time Ged by the Court; but at that 
moment the cause was barred. e 


e 
Hel@: that the Dlaint must be taken to have been presented on the 
eî the date of its first presentation and that the suit was not thereforo E 
N _barred.. 3 
. el wangaja Liyan v. Sankawa Aiyar we an se oad ‘ae 213 
3. —— Ss. 42 and 43 (Act KIY of 18823— 
Cuuse of action—Relinguishiment—Omission—Adverse possession, 
A sued B first in ej€ctmenfas a trespasser, and the suit was dismissed. - 
e One of the grounds of dismissal was that B was entitled to a charge 
of Bs. 100 on the lan@in dispute and that A was fully aware of 
it at the time of the suit. A then sued toeredeem B on payment 











of his charge. * . 
Held : thaj the second suit was opposed to Ss. 42 and 43 of the Code 
. of Civil Procedure (Ad? KIV of 1882) and S. 43 was a clear bar to 


e the suit as it must be taken that A rélinquished or abandoned his 
claim on the real cause of action when he brought his first suit on 
° another known to him to be false. 


Muthu Narayana Reddi v. Rayalu Reddi... sah a ons ea 51 
7 S. 43—Transfer of Property Act, S. 85— 

Suit to redeem by purchager of equity of redemption—Previous suit 

im ejectment—Knowledge of mortyagor’s suit, 


A; the purchaser of a right to redeem certain property, first sued B 
° in ejectment. ‘I'he latter had a mortgage on the property, and in 
execution of a decree, which he obtained on hisemortgage, purchased 
. the property in court auction and ousted A from possgssion. In 
the suit on his mortgage, B had not made A a party; Meither did 
A, who knew of the suit, join it sua moto. A’s suit to eject was 
dismissed on the ground that his only right was to redeem Be A 

then sued B to redeem. 


Held: that the present suit was not barred under S. 43 of the Civil 
Procedure Code or as res judicuta, notwithstanding that A knew of 
B’s mortgage and his suit on it at the time of his own former suit 
and notwithstanding the fac that he had not made himself a 
party to the suit of B on his Mortgage, Muthu Narayana Reddi v. 
Rayalw Reddi, 6 M. L. J., 51, explained. ` a 
Kuppu Naidu v. Venkajakrishna Reddi ,., w e e aa 229 
- S. 45—Misjoinder of plaintifs and causes 
of action—Plaintifs having causes of action in which they are jointly 
interested— Melvaraħdar and Kuđivaramdar®-—-Joint plaintif. 
Where” the ownership in a piece of land is in two persons—one as 
Melvaramdar and the other as Kudivaramdar; and a hird pasy 
commits a wrongful act which affects the interests of both simi- 
larly, a suit brought by both of them jointly against the wreng® 
doer to undo and redress the wrong committed is not bad for mis- 
joinder. 
Vencatachalam Chetty v. Andiappan Ambalan, Ie L. Re, 2 M., 232, . 
referred to. g 
Udayana Thevar v. Chockalingam Chetti ... Jis sis ‘ae weet 136 
6. — S. 57— Land Acquisition Act X of 1870, Ss. 14, 16, 
> 82—Land Acquisition Act of 1894, Se. 2, 54—Appeal against award 
of compensation—General Clauses Act of 1868, Section 6. 
othe passing of a new enactment does not take svay the jurisdiction 
ofa Court to hear an appeal properly presented before it under the 
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repealed enactment, although under the new ratefro appeal lies 
to such Court. 


Muthu Pillai v, Sivasankara Konan y £ zie ` 85 


S. 203 —Mofusil Small Causé CourAct XI of 6 
1887, S. 25—Points for determination. © 


The judgment of .a Court of Small Causes must contain the points 
for determination and the decision of the Court thereon; otherwise : s 
it is liable to be sot aside, e : Pal . 


Ramachandrier v. Muthukaruppa Pillai . a ve 50 
S. 232—See Lrnrarion Act (or o . 


e e 
S. 232— wansferee decree-holdetg—A ssignment by, . 
one ofly of several decree-ho iders—Duty of Court%xecuting decree. ® 
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There is no prohibition in law against one of severd#l decree-holders’ 
assigning his interest under the decree to a stranger. Bat whether 
such an assignment ought to be recognised @nder S. 282 by a 
Court executing the decree mugt,depend upon the circpmstanc€s 
of each case. Generally, the Court will recognise such an assign- 
ment, unless the judgment-debtor er the other decree-holders , e 
show that they will be prejudiced thereby. Kishore Chand Bhakat * 

v. Giabourne, I. L. R., 17 C., 841, followed. 


Muthu Narayana Reddi v. Balakrishna Reddi meg iiss 172 


S. 244— Question a rising Pfter eafcution—Sale 
in execution—Confirmation of sale. s 


Property was sold in execption of a decree and the auction purchaser 
(who was the decree-holdgr) was put in symbolical possession. No 
objection was taken to the sale and the sale was confirmed. The 
judgment-debt¢@ subsequently objected to the delivery of lands and 
complained that delivery was not made after proper measurements 
and that more lands than were actually sold were delivered to the 
purchaser. 


Held :—That after the confirmation of sale ‘the decree was satis- 
fled, that no further execution could be had under the decree and 
that the question raised by the judgment-debtor was not one 
arising in execntion under 5. 244 of the Civil Procedure Code. 
Ramanadan Chetti v. Kannappan Chetti, I M.H.C., 804, followed. 


Kuppusami Aiyar v. Ramaswami Aiyar ... sine bee 256 
Ss. 244, 332, 335—Particato suit in which 
the decree was passed—Decree with several reliefs against several 
defendants—Fresh suit by partytgainst whom no decree wes passed, 


Where a decree contains two*reliefs against one defeħdant and the 
other relief against another defendant, any question relating to thee 
executign of the@decree betyeen the decree-holder and one of the 
defendants, i} not as between him and the other a question arising 
between, tke parties to the suit in which the decree was passed 
within the meaning of 8. 244, and any defendant in a suit whose 
property has been sold in exeoution of a portion of the decree 
which is not against him can proceed under 8. 332, and if he fail in. 
it, bring a fresh suit to establish his right to the property sold. 


Vasudeva Upadyaya v. Visvaraja Thirthasami vee aor 125 
S. 305—Morigage-decree directing sale of immove- 

able property—Permission to pay by instalments. 

Section 305 of the Civil Procedure Code does not apply to cases 


where under a mortgage decree, immoveable property mortgaged 
has been directed to be sold. ©; 
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13. —— Ss. 311,588, 01. 16 and 28, S. 622—Bena- 


midar—Sale in ex&ution of decree against him—Real owner's right 
under S. 811—Remdd in appeal under S. 588, C. C. P. 


No appeal lies against an order of rémand where such order is passed 
eby a Court iy an appeal entertained by it under S. 588 of the Civil 
rocedure Code. This is the combined effect of Cl. (28) and the 

% last clause of S. 588 of the Civil Procedure Code. 


The real owner of property that has been sold in execution of a 
e we against the ben®midar of such property is entitled to come 
in nden. 811 of the Civil Procedure Code and set aside the sale 
on the ground of material “irregularity if the circumstances are 
such that he gvo&ld Pe Bound by the order of sale against the 
benamidar, Asmutun Nissa Begum v. Ashruf Ali, I. L. Ri, 15 C., 

s 488, Abdul Gani v. Dunni, I. L. R., 20 C., 418,*referred to. 

s e 


Tommanna Bhatta v. Mahabla Bhatta A si NG 
14. s H. 534— Dandlord and tenant— Ejectmeni— 
Noticeto quit pre-requisite —Occupancy right, assertion of— Objection 
as to ton-joinder of p@ties. 
e In a suf in ejecòment by a landlord against his tenant, notice to quit 
is generally an essential pre-requisite. 

The getting up of an ocenpancy right by a tenant is not such a dis- 
claimer of his landlord’s title as to disentitle him to a notice to 
quit in determination of ihe tenancy. 

All objections as to hon-ioinder of parties must be taken ai the earliest 
possible opportuhity an®before the first hearing, and any objection 
not so taken will be disallowed. Unhamma Debi v, Piakunta 
Hegde, I. L. R., 17 M., 218, followed. 


Vengu Padiyachi v. Ragava Chetty ... A gi 
15. 


Ss. 540, 541, 561—Appeal against favour. 
3 able decree—Appeal against finding -inadmissible — Mpo .of objec- 
tions inadmissible where appeal is inadmissible. 

No appeal lies at the instance of a party to a suit when the whole or 
any part of the decree appealed against does not go against the 
said party and is entirely in his favour. An adverse finding on any 
single issue or issues is not appealable unless such finding is in- 
corporated in the decree. Where an appeal is inadmissible in 
law for the above-mentioned reason, any memorandum of objes- 
tions tacked on to such ope! is also inadmissible and cannot be 
heard and decided. 

Naganna v. Venkata Krishnamma ... ous 

16. = S. 562—Remand—Preliminary point. 


In a suit by the plaintiff for the declaratéon that an alienation by his 
father’s mother was invalid beyord herelifetime on the ground 
tbag the property so alienated ‘vested in her under a will of his 
father by which she got only a life-estate in it, the Mpnsif framed 
an issue whether upon the sale-deed co€plained of, the plaiftift 
has any cause of action. He found that the woman didenot pur- 
port to sell more than her life-interest and dismissed the pRinetiffs 
suit. j 


Held : that the decision of the issue was a decision by the Munsif on 
a preliminary point within the meaning of 8. 562 of the Civil Pro- 
` cedure Code, and that an appellate Court may reverse the finding 

on such issue and remand the case for trial on the merits. 
Kanakammal v.-Rangachariyar ... i we ae: es ise 
—— Ss. 562,588, C0]. 28—Remand Order— 

Appeal against such order—S. 15, Letters Patent. 
There is no appeal under 8.15 of thé Lettava Patentagainst the 
decision of a single Judge of the High Court, passed nnder C1.'28, 
S, 588, Civil Procedure Code. A 
‘ : 
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. In disposing of an appeal under Cl. 28, S. 588 of the Oil Procedure 
Code, the High Court has power to enter into thg merits of the 
adjudication on the preliminary point, and if it ds the decision 
of the lower appellate Court to be wrẹng, it may Pass a final decree 
in the suit instead of merely remanding it. a, e 
Sankaran vs Raman Kutti axe a ae ae tee ° 282 
18. >————-— — $588, Cl. 6—Order returning plaint for * f° 
amendment-—A ppeal. > ë i . 
Section 588, C]: 6, Civil Procedure Code, @llows no appeal fine 7 
every order returhing a plaint for amendment at whatever stage 
that order might have been passed. es e 
Kuppachiammal v, Laden ... sek ee: wade MO Ba 8 2 
s . 
19. —— — —-— 65; 622—Religious Endownfnts Act, XX of a 4 
1863, Ss 4,6, and 20—Ordw under S. Bof Act XX of 1863—No 
appeal from such order. ° °, E 


No appeal lies from an order passed under S.5 df the Reliouns 
Endowments (Act XX of 1863), Sultan Akeni S@eb v. Shaik Bava 
Malimiar, I. L. R., &' M., 295, disseyted from ; Minakshi Naidu Y ä 
Subramanya Sastri, I. L. R , 11 M., 26, referred to and followed. 

Where a person claims to succeed to the ofice of trustee in an institu- e 
tion on the ground that tbe office is hereditary and he is oprosed 
by the defendant. there is a dispute respecting “the right of suc- 
cession to” the office within the meaning of S.6 of Act XX of 
1863, and the Court has jurisdiction to pass sum@ary onder thereon 
provided it is admitted or proved that the institntion in respect 
yi wadon the office is claimed-is one falling under S. 4 of the same 

ot. . 
Somaswndara Mudaliar v. Vyfhilinga Mudaliar vee tee e 92 


See Lraan Pract#ionsrs Act (2)e e 


Compensation :—See LIMITATION Act (4). 
Consequential Relief :—See DECLARATORY Suit. 
Consideration :—Sce INDIAN Contract Act. ° 


Construction :—See Witt (1) (2). 
Continuous Breach :—See Morrcace Deep (1). 
- Conveyance, Fraudulent:—See, FRAUD. . S 
Costs :—See LEGAL PRACTIONERS Act (2). 
1. Criminal Procedure Code—Local inspection by mafistrate—Com- 
petency of such magistrate to try the case further: ” 
Although the law nowhere make any specific provision enabling a 
magistrate lo make » local h®spection of the locus in quo in a case 
tried by himeelf, still he can make such inepection provided it is , 
made fa the puepose of enabling him to understand beiter the 
ki evidence which is laid before him and for no other purpose. 
Wiew ‘of Retwam, C. J., in Hari Kishore Mitra v. Abdul Baki Miah, 
I. L: R., 21 C., 928, followed. 
For an inspection with the object stated above, the magistrate should 
invariably be accompanied by both the parties or their represen- 
tatives. 4 
Manickam v. Kandikaruppan wee setts aa vee -148 
2. —— Ss. 143, 417:—See NUISANCE 
e 


PUBLIC. 





—— m 





—— -— —— — Sp. 145, 147- Carrying’ the bodies 
through a public street—Disputes as to right of way—Breach of e 
peace, 





e | a 
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No order can be pQssed either under S. 145 or 147 of the Criminal 
Procedure Code nless the magistrate passing the order is of opil- 
nion that, but for Ye order there is a likelihood ofa breach of the 
peace. (J 


“j is doubtfwl whether S. 147 of fhe Code of Criminal Procedare 
2 applies to cases of disputes concerning the exercise of the natural 
A and ordinary rights of citizens, snoh as carrying of corpses along a 

i N ublic highway. 


Koldedat-Wayakan-v. Karabudga Savudri sis 5: , 194 


= es 
—— ———8s. 282, 526 and 586 A—Indian 
Oaths, Act, S.el4#@ Adjournment under S. 626 A s Criminal Procedure 
Code. , . 


e 

Weere a Court harg Jurisdiction to try*a particular case legally 
affirms a witness in the Court of the trial to give evidence, he is 
béund to state the%ruth in hig examination, and if he fails to do 80, 
he is lieblo to be prosecuted under 8. 193 of the Indian Penal Code 
for giving false evid@mce. A witness so affirmed “and who speaks 
unt#uth in the course of the trial gf the case is not absolved of the 
offence he commits by reason of the fact that that the case has to 
be tried de novo under S. 2829Criminal Procedure Code, owing to 
the incapacity of a juror or other like-cange. 





If an application is made under S. 526 A of the Criminal Procedure 
Code for adjournment to a Court trying an offence, such Court is 
bound to postpone tl day of trial, if necessary. The essence of 
the obligation does not consist in any mere postponement in itself; . 
what is required is that there shall be such a postponement ag ia 
° necessary and sufficient for the party to move the High Court and 
obtain its order under S. 526, Criminal Precedure Code. If in any 
particular case there is such sufficient time betweeg the date of 
. the application and the date fixed for the conduct of t trial, there 
is no necessity for adjournment and the Court is under no obliga- 
tion to postpone the trial of the case. Empress v. Gayitri Prosunno 
Ghosal, I. L. R., 15, 455, distinguished. 


Ghanta Virasami v. Queen-Empress ies ga 195 


5. —— : —— Ss. 355, 53'7—Memorandum of evi- 
dence taken in English Rd not in the languageof the Court—Irregu- 
larity not affecting merits, 


In the trial of cases rae wees S. 355 of the Code of Criminal 
Procedure “he memorandum of the substance of the evidence of 
each witness” is gequired by that section to'be made in the language . 
of the Oourt; it may be made in any language that the presiding 
Judge knows and such procedure is Bt irregular. 


Even if such procedure be considered irregular, an appellate authority 
will not interfere with a conviction based upon such a memorandum 
unless it is shoyn that the accused was éhereby prefidiced. 


Queen-Empress v. Gopal Gownden BA tee 








° 
—— 8s. 536, 537 :—See INDIAN PENAL 
Copy (3). 


Damages :—See LIMITATION Act ( ). 


Declaratory Suit.—Consequential relief—Failure to take objection 
o onthe ground of consequential relief—Malabar law—Karnavan found 
guilty of murder. 


* A member of a tarwad who has been convicted of such a heinous 
offence as that of murder of auother metAber of the same tarwad 
e is unfit to be Kgrnavan of snch tarwad unfess the family has-con- 
doned his offence. . ‘ 
° 
‘ . 


. . 
e 
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Objections to the maintainability of declaratory suits onfbhe ground 
of failure to seek for consequential relief, must bgftaken at the 
earliest possible opportunity. Such objections will fot be allowed 
to be taken for the first time in appealg 


Ukkandam Nair v. Unikumaran Nair PH DER oe NK 
Decree by Consent :—See Minor. 
Defamation :—See Torts. 


Demand and Refusal :—See Hinpv Law (7). g ° ¢ Wd rä 


Ejectment :—Sæ Civil Pgocedure Code (14). $ 


Enfranchisement of Inani by Hindu female—Nutute of esløte picquired 
—Alienation by Hindu female—Suit by revegsioner. 


1. Where a Hindu female who ‘ander an inam puttah Gpia@firming a life 
estate granted to her by Government, holds certain lands pro- 
viously held‘by her father under a similgr tenure, enéyanchises the 

j land by payment of a consolidated sum of money to Governmegt, 
it must be taken that she enfranchises it for thg benefit of thee 
family of the male holder of the immm, 2. She does not acquire e 
any absolute right to the property byêthe enfranchisement? and if 
she'alienates the enfranchised property, the reversionary heir of 
the last male holder can sue to have the alienation declared invalid 
beyond the widow’s lifetime. n 


Obiter :—And where the widow has alienated the property for a con- 
sideration which consists either partly or wholly @ money borrow- 
ed for the purpose of enfranchising, the reversionary heir can re- 
cover possession of the property after the death of the widow only 
on payment of the amount, borrowed by her for the enfrarichise- 
ment, 

. 


Narasimha Charlu v Prinivasa Charlu |... sie gn Ti ite 
Evidence :—See Purran. 
Executer de son Tort :—See MissoINDER OF PARTIES, 
Execution :—See LIMITATION Act (10). ° 


Execution of decree.—Decree against two or more persons jointly— 
Right of decree-holder to proceed against any one gem for the whole 
debt—Bach judgment-debtor jointly and severffly liable. 


A decree-holder who holds a decree against’ two or more persons 
jointly, is not bound in the first instance to proceed againsteall tho 
judgment-debtors jointly to recover his decree-debt an@in default, 
then, severally. He is at liberty,to take execution against any 
one or more of them for the whole debt in the first instance, 


Limmaj Ratrudu v. Yerukola Ramasamt ... one wens’ 


Fraud on Creditors : “Collusive Mcree—Fraudulent purpose carried 
oyt—Suit by legal representative to set aside such conveyance. 
e 


Where a person, “with the unlawful intention of screening his pro- 
perty from the hands of his creditors allows a collusive decree to 
be passed against him at the instance of a sham creditor, and 
transfers his property to such creditor in satisfaction of the decree 
and thereby defrauds his creditors in a substantial manner, he is 
not entitled to set aside his alienation by proving his own fraud. 
And any parson claiming through him subsequent to such con- 
veyance, eg., his legal representative ig in the eame position and 
cannot claim any relief though he may not have been personally a 
party to the fraud. . f 


Rangammal v. Venkatachart Be Ki bee vee 


Page. 
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È e e 
` General Clauses AXt of 1868, S.. 6:—See Civ PROCEDURE 
- Cons (6). 
Hereditary Estate :—X PUTTAH, ; 


——— 8 — Offica:—Succession to hereditary ofice—Dismissal of holder, 


of temple. 


N In wWguitb by the plaintiff to recover possession of the office of Bhan- 


e 
$ Gopinadha Panda v. Rumachandra Purtigrahi te aT 


si (treasurer), a hereditary office in a temple, it wag ‘found that 
the plaintif’s father, th® last permanent holder of the office, had 
been dismissed for misconduct and that the defendant had Ween 
appointed by the Temple, Gommittee temporarily to “do the office. 
Tho plaintiff was £ mir at the date of his father’s dismissal and 
brought the present suit intmediately on attaining majority. 
Wen the present Sug was filed, the plaintilt’s father was aliye 
and the Temple Committed had not appointed anybody else por- 
mantently to the offig. n 


Held :—{h& the plaintig was entitled to the office and that his suit 
should be decreed. 


eee 


Vtlu Bandaram v. Gnanasambandi& Pandara Sannadhi... 


Hindu Law—Adoption—Consent of sapindas—Discretion, conscious 
évercise of —Limitation Act, Art, 118,141, Sch, II—Reversioner, suit by. 


A Hindu widow adepted a@on to her deceased husband in 1876. The 
boy sv adopted was the natural born son of the only living sapinda 
of her husband. The widow never represented. to the sapinda 
that she had the consent of her husband to adopt, and the question. 
of the sapinda’s consent as a pre-requisitegof adoption was never 
separately considered except to the extent that he allgved his boy 
to be brought up .by*the widow for some years a. Gajah to the 
adoption and finally after being repeatedly requested by the widow 
allowed her to adopt him formally. 


Held :—That there was a sefficiently conscious ewercise of discretion 
on. the part of the sapinda within the meaning of the ruling laid 
down by the Privy Council in Ganesa Ratnamaiyer v. Gopala iatna- 
maiyer, I. L. R., 2 M., 2%pat p. 279, and that the adoption was 
valid. N 

The widow died in 1889, and I%r daughter as reversionary heir to 
her father sual in 1891 to set aside the adoption to recover his 
property. ° ` j 

Obiter : That the roversioner’s suit was notedarred by limitation, Mohesh 
Narain Munshi v, Taruck Nath Moitra, I. gL. R., 20 0.y 487, distin- 
guished. - z 








Venkammal v. Namasivaya Chettiar ies 5. ve 6... p 
. 
Dayabhaga—Alienation by widow and mothere-Ncareat 
sapinda, concurrence of —Suit by reversioner. eee 


A Hindu family governed by the Dayabhaga law consisted of au 
uncle (J) and anewhew(K). K died leaving him surviving his wife, 
his mother and his uncle (J). After the-death of K, his-wifo and 
his mother gave a power of attorney to J, authorising him to sell 

e K's share on their behalf, and J sold the property accordingly to 
J.S. The sale-deed stated that the vendors “put the vendee in 
possession of the share sold instead of us, like ourselves” and. that 
“ the vendeo has become an absolute owner of the share sold from- 
the date of the sale.” It was signed as follows “by wife, and N. 
mother, heirs of K by the pen of J. Sarh&rakar and Mukhtar,” 
There was no evidence to show.that J was benefited by the sale or 


255 
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that there was any inducement for him to concur Jn it so as to 
forego his reversionary right. G, K’s wife, died in 1840, and in 1890 
M L, the great-grandson of J, brought a suit to refver the estate 
of K from the hand of J.S, e 


Held :—That the estate of the wife and the mother alone pissed by 6 
the sale-deed which was executed by J on their behalf and that 
the plaintiff was entitled to recover. 4 . 
Jivan Sing v. Misri Lal ide he * see vee e 
Hindu widow's estate—SurrOader of life-estate tô newt 


reversioner—accele*ation of reversioner’s estate —Right of reversioners 
where there is no absolute surrender by the widhi. © è 





Granting that a Hindu widow can accelerfte the succession of the è 
next male reversionary heir te.her husband’s estagoy surrendering » 
her life estate to him, it is esgential that, in érder to effect this, she 
should absolutely give up all her interast in the estate, so that the 
whole of it should become at once vested in such heir. ° 


A Hindu widow in possession of her husband’s profertics transferred 

< thom to her husband’s brother’s fqn partly by way of gale anf è 
partly by way of mortgage and this she did with the consent of her 
husband’s brother who was the nearest #eversioner at the time. In . © 
a suit by a son of another brother of the husband, after the death 
of the brother who gave the consent for a declaration that the alie- 
nations were invalid beyond the widow’s life-time, as they were not 
for lawful purposes. e A 


Held : that the alienations were not binding on the plaintiff beyond 
the widow’s life-time. 


Kolandaya ve Vedamuthu ° ... Mi aii i saiia 140 





Impartible Zemindari —Alienation by gift “inter vivos ” 
—Will—Alienatfn by will—Proof of inalienabil#y—Legacy—False id 
. description—Persona designata. 


Whatever a Hindu can alienate by gift inter vivos, he can also alienate 
by a testamentary disposition. ý 


Tt is the right to a partition in the members of a Hindu co-parcenery 
that putsa restraint upon any individual co-parcener’s power of 
alienation of his share of the family propertgsæ Where there is no 
such right, there is also no such restraint. false description of a 
legatee, false to the testator’s knowledge, oes not vitiate a legacy 
by itself. - 


The holder of an.impartible zemindari adopted a sonin 1873 and 
executed a document a few days after the adoption. This docu- 
ment evidenced nothing more han a concession made by the 
adopter with respect to the wetinue of the adopted sen and to the 
access to him of the members of his natural family. It contained 
also, by way of regital, a statement that the boy had been adopted 
and con%ituted Heir to the zêmindari and its appurtenances. In 
1890, the holder made a will by which he bequeathed the zemin- 

edari ahd MB ùppurtenances to a boy whom he mentioned by name, 
and described him as his aurasa son. The adoptive father died 
subsequently and the adopted son then impugned the legitimacy of- 
the alleged aurasa son and sued him for the possession of the 
zemindari. In the plaint, he alleged that in 1885 the late holder 
of the zemindari announced that his wife had been delivered of a 
son, namely, the defendant, and that this assertion on his part was . 
false and fradulent to his knowledge and set up to deprive him of 
his rights as adopted son. He also tontended that the zemindari e 
was inalienable as being of military tenure. For this purpose the 
only evidences that he addaged was, that during the Rumpa riot of 
1879-80, the late holder placed some armed men at the disposal of 
Government. F 

6. ; : 
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@ 3. GENHRATe INDEX, © ` 


Held : 1. That ther&was no proof that the zemindari was inalienable 
by custom or tenu ; 


2. that, as the Amindari was jmpartible and alienable inter 
vivos according to theYecision in Sartaj Kuari v. Deoraj Kuari, 
el L. R., 10 4,, 272, it was eqnallyslienable by will; 


3. that the Rajah’s will was not void as being in conflict with 
\ ary contract or settlement made by him in plaintiff’s favour; 


. i 4. that, as there was no fraud or deception practised on the 
test®or and that, as he was ukder no misapprehension as to facts 
and had used language which can apply to no one hut the défen. 
dant, the legacy go hime evas valid as a persona designata irres- 
pective of the fact wh&ther hg was the aurasa son of the testator 

e ornot, ° TT. $ 
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Court of Wards v, The Kumar Rajah of Pittaore ... see a 

5. ——-—— Impattible Zemindé@ri— Succession to Zemindari— Pro- 


posituy Mst male holdgy— Obstructed heritage. 


In cases of impartible property, succg@sion should be traced to the 
e 
last male holder. 


* Where an impartible zemindari befame vested in the daughter's son 
of the original zemindar, held that on his death, the estate devolv- 
ed on his son and not on another daughter’s son of the original 
zemindar, ` 


The contention tha when @nce an impartible estate becomes obstruct- 
ed by being vested in a female heir, it becomes always obstructed 
heritage, so that, on the death of each succeeding holder (whether 
male or female), the true successor is the keir of the original 
unobstructed owner, is not founded on any agthority. 


“a Muthu Vaduganatha Tevag v. Udayana Tevar Be . bat 


6. —_——-----~ Inheritance—Bandhu—Maternal uncle of half blood— 
Father's paternal awnt’s son. à 


Under the Hindu Jaw of inhgritance a maternal uncle, though of half- 
blood being an atma bandhu is entitled to succeed in preference to 
the son of the father’s paternal aunt who is only a pitru bandhu. 
The enumeration of atmashandhus in Mitakshara is not exhaustive, 
being only a classification bysample, 


Muthusami v. Muthukumarasamiy, oe wes ee on 








Maintenance, arrears of—Demand andre fusal—Limita- 
tion—Maintenance eharge on family property. 

A member of a Hindu family who is excluded from the family pro- 
perty can claim arrears only from the dateof demand and refusal. 

The maintenance allowed to a member can be made a charge on 
family property. Mallikarjuna Parasada v, Durga Pragada, I. Lẹ- 
17 M., 362, followed. À. 

° 


Butchanna y. Hanumayamma ... si ete e ge 


Parties to suit—Family property—Suit to recover— 





Limitation. 


Per Shephard, J.—A Hindu co-parcener cannot sue to recover joint- 
property lost to the family—either wholly or his share alone of it 
without making the other co-parceners parties to the suit. 


If some of the co-parceners alone bring such a suit and the right of 
° the others becomes barred beforeghey can be added as plaintiffs, 
the right of those who brought the suit becomes barred. There is 
r no severance of the joint-interest by reasoit of limitat‘on affecting 
e the right of some of the co-parceners so as to enable the others to 
continue their suit to recover their shares. 
[= 
6 ` 4 
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An appellate court ought not to interfere with the djfcretion czer- 
cised by a lower Court in refusing an amendmenf of the plaint 
unless there was a clear error. Semble: no amend@ient ought to be 
allowed unless there has been an hoist m‘stake dade by the party 


or his pleader. e ‘ ô 


Per Best, J.—The decisions in Rumsebuk v. Ramlall Kondoo, 1. L. R., 4 
6C., p. 815; Kalidas Kevalddas v. Nuthw Bhagvan, I. L. R., 7 Bọ, 6 
p. 217, Imam-ul-Din v. Lila Dhar; I. L. R.,14 A, p. 524, are all casés : 
on joint contracts gud the principle of these decésions does not appl om e ° 
to cases, of co-parceners. A Hindu coêparcener can sue alue 4 
recover joint-progerty from the hands of-trespassers, and all that 
the defendants in such a case can insist on, ts that èll fhe co-par- 
ceners should be made parties to the suif. The defendant’s rights 
would be sutticiently prétected if the other co-paygeners be’ made ° 
also defendants in the cas$, if they ‘would nb or could not be e 
added as plaintiffs. s j 


° 
Gopalasami v. Periyasami bie ma; as hi ee ae 27 
9, — —— Prescription for widow's estate—Adver® possession—Limj. 
tation. e e è 


On the death of a Hindu, his step-mothgr claimed, though errone- 
ously, to be entitled to succeed to his property in law and took ° 
possession of the deceased's estate. She continued in possession 
for over twenty years and then alienated the property under cir- 
$ cumstances which would not justify a Hindu widow to alienate. 
The reversionary heir to the last male holder sffed fore declaration 
that the alienation was not valid beyond the woman’s lifetime, 
The woman pleaded limitation. 


Held :—That a person claimjng by virtue of long possession cannot 
claim a larger rjght than he would have had, if the title under 
which he clai bad been a valid one and thd as the defendant d 
had only claimed to succeed to the estate of the last male owner 
as his step-mother and took possession of it as such, her possession 
was adverse to the plaintiff only to the extent of a widow’s estate, 
and that the plaintiff was therefore entitled fo the declaration that 
he sued for. 


Venkatasami v. Ramanna vee eee T ai von vee 188 


. Stridhanam inherited, succesgion to. 

The stridhanam of a woman when once inherited by another woman 
ceases to be stridhanam in the hands of the latter, and onthe death 
of the latter the inheritance goes to the heirs af the former, 
Sengamalathammal v. Velayuda Mudly, 3 M. H. O., 312, approved 
Narasayya v. Venkayya, 2 M. LIJ., p. 149, explained, 

e e 





—_—_ 


' ` Ramakrishna Row v. Bhujanga Row ar wae wea: oe 16 


11. — ~ Wido®'s estate, naure of-—Alienation by widow for lawful 
purpose—Ongs of proving such lawful purpose—Nature of proof. 

% Hindu wid8w who, on the death of her husband, succeeds to his 
estate, takes the estate as full owner for her life; but her power of 
alienation as against the next heirs of her husband is a qualified one, 
being limited to certain purposes which the law authorises, 


“Where a widow borrows money alleging some legitimate purpose 
(i.cs, to pay off the debts of her husband) and alienates property 
(e.g-, mortgages it), the onus is on the mortgagee who seeks to 
enforce the mortgage to prove the affirmative of the question whe- ee 
ther the money was borrowed for the purpose alleged. To prove 
this, specific evidence must be given connecting the mortgage 
with any debt of the husband or showing. the particular purpose e 
for which it was contracted. Gencral evidence that the husband 


A 1. 
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` was deeply indekted at the time of his death and that the widow 
borrowed money Ña lower rate of interest to pay off debts carry- 
ing higher rates anf so on, is insufficient. 

Baklish Singh v. RatanWingh ... è ` We. aes ie 

Hindu Willy construction of Gift to mother and son—Joint 
tenancy—Severance of joint tenancy by alienation, 

A Hindy made a will by which he bequeathed some properties to his 

: asor wife and her'son in the following terms:—“ The remain- 
ingMguraynas share I gfe to you Srimati Rani Durga Kumari and 
the son born of your womb, J kawan Narain Deo, for your main- 
tenance.’ His intention with regard to the interes®s which were 
to pass, under éhi gift,” fo the mother and son, were declared as 
follows :—“,Upon my death yeu and your son and grandsons, &eo., 
in due order of succassjon shall hold possession of the remaindex, 
605 . > . And Peiveto you the power of making alienation 
by sale or gift. .e x 

Reld :—Thaġ the mother and son took equal intorests under the will 
cach tan estate of inheritance to the extent of a two annas share 
in the zemindari and that the mothe was entitled to alienate her 
two annas shay® at her discretion without any regard to anybody 
else. Vydyanada V. Nagammal (é. L. R., 11 M., 258) overruled. 


The ptactice of importing technical rule of English conveyancing, e.g., 
that of joint tenancy and survivorship into Indian Law deprecated. 


A conveyance or an agreement to convey his or her personal interest 
by one of two joiat ten@ats operates as a severance of the joint 
tenancy under the English law. 

Jogeswar Narain Deo v. Ram Chand Duit . mi tee vee 

in a a —————Indian Succession Act of 18656— 
Hindu Wills Act of 1870—Acte of the Legislature, we aes of 





— Construction of wills iw general, D 


“A, a Hindu, bequeathed his properties, moveable and immoveable, to 


his three sons, in the following words :—“ My three sons shall be 
entitled to enjoy all the moveable and immoveable properties loft 
by me equally. Any one of the sons dying sonless, the surviving 
sons shall be entitled to all the properties equally.” A died in 
1882, and at that time ong of his sons(J) had attained majority while 
the others werd’ minor SNG. `J was appointed sole executor 
with powers of management Wuring the minority of his brothers, 
and on their attaining majority he was directed to “make over 
charge of the properties to thém.” 


Held :—That. the properties bequeathed by A were “payable or 
distributable” among his sons, within the meaning of S. 111 of 


Indian Succession Act, on the death of the testator. 


That having regard to the Hindu Wills Act of 1870 and S. 111 of 
the fndian Succession Act of 1865 the original gift tp the thrge 
sons vested in them on the testator’s death and became indeféa- 


sible. e 


5 : 1 @ @ . 
In construing an Act we have to look to its natural meaning atin 


fluenced by any considerations derived from the previous state of 
the law. , ; 
Observations on the construction of Acts in general, 


The practice of construing one will by reference to expressions of 
More or less doubtful import to be foundin other wills is generally 
to be discouraged. : 


6 
Narendra Nath Sircar v, Kamalbasini Dasi NA ya Ss site 


Intyioveable property :—See Raistration Acr (5. 
Intpartible Zemindari :—See Hindu Law (4), (5). . 


7 
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Inalienability, proof of :—See Hinpu Law (4). / 
Indian Contract Act, Ss. 62 and 63—Agreemen# to give time to 


promisor—Valrdity of agreement without considergtion. 


When the promisee of a contract agrees with the promisor ip extend 
the time for the performance of his promise under the contract, he 
is bound by such agreement even though there be no special con- 
sideration for such agreement, and he cannot require of the pro- 


misor the performance of the promise before the expiration of, mo P 


time extended. e 
Davies v. Cundasamé Mudali wi z 


Indian Oaths Act, S. 14 :—See CRIMINAL Paocebitas dont (4). 


1. Indian Penal Code, Ss. 188 and 290: —See Kt twan CE, Punnids $ 


Ot eS, 234%- Madras Salt Act, Act IV of 1889, S. 49. 
—Search warrant—-Arrest by Salt Ofictr without search warr. ant. 
The accused were charged under S. 224 of the Jedian Penal Cotle 
with the offence of escaping fromelawful custody. They had been 
arrested by a Sub-Inspector of Salt tinder S. 47 of the Salt’ Act with- 


out a warrant from a Magistrate. Thg Inspector had information ' 


at 9PM. @ certain night and arrested the accused, who were in 
possession of contraband salt at 8 A.M. the next morning. ‘I'he 
Magistrate of the place was only within a furlong or two fron the 
place where the Sub-Inspector was. 


Held :—That a search warrant shovld generally ji madé only under 
warrant from a Magistrate, that under the circumstances of the 
case, the delay in obtaining @ search warrant would not have pre- 
vented the discovery of the contraband salt, that the detention of 
the accused by the Inspectct was illegal, and that the accased were 
not guilty of the@ffence with whigh they were gharged. 


Queen-Empress v. Kaliyan ce via ve 


3. —— Ss. 457, 381, 380, 405, 408, 409—0ri- 
minal Procedure Code, Ss. 586, 537—Trusteesof a temple—Temple 
Committee—Act XX of 1863—Practice—Case triable with assessors 
treated as jury case — Course open in appeal. 


The trustee of a temple appointed by a astanam Committee 
under Act XX of 1863, is not a clerk or servant merely, who is en- 
trusted with property. The temple andgts property are vested in 
him and are in his possession. The property of the temple is not 
‘vested in the Devastanam Committee, nor do they grepresent it. 
‘The deity is the owner of the temple property, and the trustec 
is agent, in possession, of the @ity subject to the control of the 
Committee. . . á 

When the trustee or manager of a temple misappropriates temple 

j jowels, Ap is -guilêy of- the offence of Criminal Breagh of Trust 
= under Ss. 406 408, 409,.and not of enten ndek Ss. 380, 381, and 
8457 of the Iedian Penal Code. 

Where a tase triable with the aid of assessors has been wrongly tried 
by the lower court with the aid of a jury, the proper course for the 
appellate court is to hear the case by treating the charges as the 
judgment in the casc, and the ‘verdict of the jury as the opinion of 
the assessors and order a re-trial, if there has been miscarriage of 
justice. 4 


Muthusami y. Queen-Empress ... e“ Sani isa iis 
Indian Succession Act of 1865 ‘ates HINDU Witt og 
Inheritance :—See-Hinpu Law (6). ` 
Injunction :—Sce REGISTRATION Act (1). 
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Insanity, defence o&-—Proseculion for murder—Burden of proof. 
1. On a prosecution Yor murder, where the defence is insanity, and 


the fact of the killing gvith a deadly weapon is clearly established, 
‘defendant is entitled to an acquitt®l of the specific crime charged, 
46, upon all tle evidence, there is reasonable doubt whether he was 
N capable in law of committing orime. 
e 


2. The presumption of law that every one is sane merely authorizes 


ė : jury to assume at the outset that the accused is criminally res- 
© =ponsiglesfor his acts. - e i 
Instructions :—See LEGAL Practitioners Act (1). e . 


Interest Post-digme:—sge MORTGAGE DEED. 
Iryegularity ee ORIMINAL PROgEDURE CODE (5), 
Jenmahhogam :—See RANGNUE Recovery Acre(1). 

Joint Certificate :—See Succession OERTIFICATE Act (1). 


Joint-obligegs :—Agreément among them that one shall receive the rents 
—Notiee of the agr'eemegt to the lessee—Payment by lessee to another 
. after eotice of agreement—No discharge of debt. d 


“A payment made by a debtor to one Sf two joint-creditors between 

e Whom it has been agreed that the other only shall receive the same, 

caftnot, when made with notice of the agreement and in defiance 

of it, be treated as a valid payment in discharge of the debt. 
(Phillips v. Clagett, 11 M. & W., 84), referred to. 


Chinna Ramanuja diyanggy v. Anantha Padmanabha Pillaiyan w 
Joinder of parties :—See Oivit PROCEDURE Cone (5). 


e Judgment delivered after transfer by higher authority—Validity of-- 
Credibility of witness judged beforehand—Refusal to exumine a wit- 
mess on the ground that he is not believable. 6 


` Where after the commencement of a trial in a sabord®te court, a 
party to tho trial moves the High Court and obtains an order of 
transfer, but the subordinate court delivers judgment before the 
order of transfer is actually communicated to it, such judgment is 
valid and is not illegal. e 


The trial of a case began on the 2nd December and judgment was 
written and pronouncedgjg it on the 5th idem. On the 4th of the 
same month, the High Co&t made an order of transfer, but the 
order reached the lower Court later than the 5th. 


Held:—That the judgment so pYonounced was not liable to be set 
aside- . 


Jt is not competent fo a court to decide on the credit to bo attached 
to the evidence of any particular witness before he is actually ex- 
amined and the refusal of a court to examinea witnegs on the ground 
that the court-would not believe him, is illegal. 


Ghanta Virasami Ve Queen-Empress e w“ 0... ¢ 
Jurisdiction :—See LIMITATION Act (1), . e 
Suit for land-—Letters Patent (1865), Cl. 12—8u8 fof 

partition where moveables are within and immoveables without juris. 
diction—Leave to sxe under Cl. 12 of Letters Patent. 
The High Court has no jurisdiction to entertain a suit for lands, 
where the lands in dispute are situated wholly outside the local 
. limits of its ordinary original jurisdiction. 
The words “all other cases” in Cl. 12, Letters Patent, 1865, refer to 
e cases in which immoveable property is not involved and do not 
include cases of suits for immoveable plus moveable property. 
A suit for partition of family property cénsisting of both move- 


2 — 
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e ables and immoveables, where the movcables and the defendants ` 


ure withiv the jurisdiction, whilo. the immoveables are entirely 


115 


195 - 


e 
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z outside the jurisdiction; does not fall within the pypvisionė of the 
Letters Patent, 1865, and leave to sue in the High Zourt cannot be 


granted in such cases. FS ó 
Seshagiri Row v. Rama Row si d aes bee ie Şiz eee 
Kanom.—Redemption—Renewal (contract of) —Limitation, by . 


The plaintiff, the manager of a Malabar Edom, sued in 1890 to ree | 
deem a Kanom that ‘expired on payment of the Kanom amount. 
‘The defendants set up a contract of renewgl with the former 8? 
manager of the Edom. e = 


Held :—As the right&o renewal accrued in 1883, the right to enforce 
specific performance of the contract of reneWhl, wae barred at the 
date of the suit and that the plaintiff ewas therefore entitled to 
‘redeem. Papi Reddi v, Raraga Reddi, I; L. Bes "16 Mb, 466, dissented | 








from.” 
Pangutchan v. Parameswara Pattar ow wee Ogee vee vee? 
Karnarvan :—See DECLARATORY Suir. . °. 
:—See MALABAR LAW (2). è . 


e 
1. Land Acquisition Act (X of 1870,Act 1 of 1894) 
8. 2.—Trial of suit with the aid of asessors—Hwisting pr ocedure | 
applicable to suits instituted under the old law. 
Where a suit is instituted under particular Act and that Act is 
eubsequently replaced by another, the rules of procedure applicable 
to the conduct of the suit are the rules prescrited by jhe new Act. 


Sawal Rowtan v. The Tahsildar of Periakulam ... La vee 




















2. w. 83. 2, 54 :—See CIVIL PROCEDURE Cope 
3. — Sis. 14, 15, 32 :—See Crvin PROCEDURE 
Core (6). ff : e 


1. Landlord and Tenant :—See C1VIL PROCEDURE Cove (14). 
-——— ~- -—— :— See LIMITATION Act. (1). 











-—— :— See OCCUPANCY Riont (1). 
Lease: L See REGISTRATION ACT aj. s 
Legal Practitioners’ Act, XVIII of 1879, S. 14.—Unprofessional 


conduct of pleader—Taking instructions frgm ane ised persons— 
Report to the High Court. 


In the course of the examination of a witness in a suit, the pleader 
examining the witness received some casual information from 
another pleader acquainted with the facts of the case, but who had 
no authority from the client@or whom the examining ¢pleader was 
appearing. Held:—That this did not amount to receiving instruc- e 
tions from unanthorised persons in contravention of the Legal 
Practitidhers’ Act. 


T Cunjame sit would be well to say that the charge in these cases 
ought to state the ciroumstances specifically and not to be framed 
in general terms, and the report should be confined to the facts 
elicited in the evidence.” 


Suryanarayana Aiyar v. Sitharama Sastri Nahe on 


Rates framed under—Fees paid to iia 
to evamine witnesses on commission—Costs of suit. 


According to the rules framed under he Legal Practitioners’ Act 
(Act XVIII of 1879), fees paid to a pleader to examine witnesses on 
commission out of the jurigdfction of the court are not costs in the 
suit recoverable from the losing party. 


Alagappa Chetti v, Muthia, Chetti ote ave zal NA 
. g p 
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Letters Patent ice aana (2). 





1 
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—~---—-—S, 15 "See Civiu Procepurt Cone (17). 
9 s 

Limitation 1—See.Crvit PBrocepu& Cops (2). 

> "See Hinpu Law (7); (8), (9). ` 


:—HMortagagee in possession—Dispossession of mortgagee— 





—2 





gree Agyerse possession—Decree against mortgagee—Mortgagor barred. 


°H madew uscfractuary mortgage@f the village of Oheton to T in 1854 
and put him in possession of #t. H died in 1887 leavigg the phin- 
tiff his son and hgir. Ine1858 the property was confiscated, but 
was subsequently restéred in 1859, In 1865 A brought a suit 

e againsi the heir of T clainiing proprietary rights in the village, and 

a cempromise decree was pagsed tinder whivh:-T’s heir admitted A’s 

right to the village and gave back the larger portion of it and put 

him "in possession: «Subsequent: #o this date, A and his successors 

were in wndisturhed possession. In 1887 the plaintiff sued A's 

successtr in title in ejeftment. No fraud or collision between Tes 

heir afid A wan either alleged or proyéd, and it was found that the 
mortgage fell ont of the memory of the parties for a long time 


ə  gfter the confiscation. . 
e 


~— o 


Held :—Thut since 1867, A and his successora had been in adverse 
possession, and the plaintifi’s suit was therefore barred by limita- 
tion. ` 


° ° ©... ` 
Imdad Husain v. £zis-Un-Nissa Noes ii Ad sf 
—— -— :—See Kanom. - 


Limitation Act, KV of 1887, Art. 12, S. 12 —Landlord and 
tenant—Rent Recovery Act, VIII of 1865, Ss. LA 39 and 4Q—Suit to set 
aside sale by Oollector—Jurisdiction, essentials of. A 


‘A landlord proceeded to recover arrears of rent: due by his tenants, 
by sale of the latter’s interest under the provisions of the Rent 
Recovery Act. The notice required by S. 39 of the Act was duly 
served on the tenant, who, thereupon, filed a summary suit under 
S. 40, questioning the legalitv of the landlord’s proceedings. The 
suit was, however, dismjgsed for failure to prosecute it, and there- 
upon the tenant’s interest IN the land was sold in auction on the 
31st August 1889 under the orders of the Collector. The tenant 
then instituted a civil snit against the auction purchaser in Sep- 
tember 1891 for recovery of his property. : 

Held:—That the sal@ under the orders of the Collector was not ab 

” initio null and void ; e 

that relief can be given to the plaintiff withowt first sgtting aside the 
auction- sale; and - 


that asthe present suit was brought more iban one y@ur from ihe 
date of the galesit was barred under the provisions of ét 2, 
Sch. II of the Limitation Act. $ 


The essentials of jurisdiction stated ; Narahari v, Annapurni Bai, 
I. L. R., 11 B., at p. 162, referred to. 


Raghavendra Aiyar v. Karuppa Gowndan 


. ee manen 





S. 19— Acknowledgment in writing—Deposition 
signed by a witness— Champeriy and maintenance—Agreements void 
æn the ground of public policy. 


An agreement by a mortgagor to indemnify his mortgagee the costs 
of any suit he might have to defend against any claimant in 
respect of the property mortgaged, and also’apy other losses which 

e he (the mortgagee) might snffer by reason thereof, is not void as 
being-illegal, immoral or against public policy, 


43 


is 


. 


4. 


5. 


e . 3 
s s Pages 
A deposition given and signed by a party as a witnesg in a suit is as 
much a writing contemplated by S. 19 of the Limigation Act as is 
a letter addressed by him toa thisd party. But to satisfy the 
requirements of the section the wols must, be such as to show 
that there was'an existing jural relationship as debtor andeoreditor ¿° 
at the time when the admission was made, or at some time within 


the period of limitation prescribed by law according to the nature e, LA 
e 


of the suit. - g 


Udaya Tevar v. Subrahmania Chettiar ... À, TES s66° 





—*——. B, 20.— Payment of interest—Creditors and debtors 
—Entry in debtor's account book to the.credit afethe lender. 


An entry by a debtor in his account books to his lender’s credit of 
a sum of money on a certain day, as interest due upon a particular 
loan up to that day, is not -payment gu fficient Ander 8.20 of the ° 
Limitation Act to give a new’starting point of limifation in respect 
of the loan, ne $ 


The general rule of law is that, though the payment néed not botn 
money, but may be in goods, or even by a Settlement of accounts 
between the parties, yet the payment must be of such a nature 
that it would be an answer, in a suit prought by the creditor to 
recover the amount alleged to have been paid. Ichcha Danji v. e 
Natha, I. L. R., 13 B., 335, followed. 


Pullama v. Tatayya ..... se aaa sie 56 we 177 
—--—— Arts. 49, 36, 29 and 190 —Ciyil Pro. Code 
—Attachment before judgment—Suit for compensation. 


A guit for compensation for wrongfully procuring an attachment of 
moveable property befort judgment, falls withia Art. 49 of the 
Limitation Aot, and will begbarred after three years from the dato ' 


of the oe R 
Manavikraman v. Mnisalam Koya des aes iis ve 12 
——_—. Art. 118, Sch. II.—Suit tp recover immoveadle 
property by impeaching an adoption—Suit to declaim an adoption 
invalid. 


Art. 118 of the Limitation Act is not limited to cases where a plain- 
tif asks for a bare declaration that “an alleg opti®n is invalid, - 








or never, in fact, took place,” but includd all suits in which no TT emang 


relief can be given to the plaintiff without impeaching an alleged 
adoption. (d 

The widow of a deceased Hindu sued the defendant in 1898 for the 
recovery of immoveable property forming the estate of her husband. . 
On the death of the plaintiff’s husband in 1885, the defendant had 
to the plaintiff’s knowledge teken possession of her hysband’s pro- 
perties alleging ihat he had been adopted by the deceased. ae og 

Held :—That the sui was Darreg andor Art. 118, Sch. II, Limitation 
Act, as ii® was brought more than six years from the Uate of the 

gPlaintiff’s ledge of the alleged adoption. 


Parvathiammal v. Saminatha Gurugkal ... ae weet ssi 273 
Arts. 118, 141 :—See Hinpu Law (1). 

- - 
Sch. II, Arts. 132 and 147.—Usufructuary 


mortgage—Personal contract to pay—Suit by mortgagee for sale of 

mortgaged, land. 3 ° 
The defendant had executed to the plaintiff a usnfructuary mortgage 

which contained the following covenants: ‘In lieu of interest 

on this sum of Rs. 200, yougwill for three years from this year : 

raise any crops you like, irtelnding summer and season crops, pay e 

Government assessment and enjoy the said lands. On the expiry 

of the term, I shall pay the said Rs. 200 and redeem the lands, 


Te aM 2 
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If they are not redeemed in that mauner, you will till payment of vy 
: the amount-enjoy (hem as under mortgage as mentioned above.” 
The plaintiff sued on this mortgage for refovery of his money by- 
sale of the mortgage@property. » : : 
HA: —That tle above covenants cteated not only a usufractuary 
\ mortgage, but also contained a personal covenant to pay the mort- 
“ 


gage money, and that the plaintiff’s suit for sale of the mortgaged 
a Wre was therefore sustainable.® 
i © Held algo, that the Articledf Limitation Act applicable to such a suit 
was Art. 147 and not Art. 182%of Seh IJ, Act XV of 1877. 6 
Udayana Pillai v, SenthivelasPillai . eee ts 


z fich. 1 I, Ard. 134.—-Trust— Alienation for pur- 
© poses not binding trugt—Suit by trustee to set afide alienation. 
. - 7 5 $ 
A trustee who mortgages trist property fop purposes not binding 
. on the trust can hipaself set right the wrong done by him to the 
trost an@recover the property wrongfully alienated at any time 
during*which he if in @ffice. : 
eThe defendants®trustees of a certain Darga, executed a usufructuary 
s mortgage of the Darga property to the plaintiff’s husband and put 
e him in possession in 1866. The necessity for the mortgage was ` 
nof such as would bind the trust. The plaintiff’s husband, and 
after him his son, continued in possession of the property mort- 
gaged till 1881, when the defendants dispussessed them. Inasnit ` - 
by the plaintiff on the gortgage to her husband : 
Held, that no relief could be given to the plaintiff, inasmuch as the 
mortgage itself was invalid against the trust, und asthe remedy .- 
. against the defendants personally was barred by limitation ; 
Held also, that Art, 184, Sch, II of the Lirgitation Act, does not 


` apply to the case. š $ ` 
_ + Syed Gulam Nabi Sahib v. Nagammal ... ais o ve 271 
9. ————-—— Sch. IT, Arts. 134,.148.—Mortgagor and mort- 
gagee—Purchaser from mortgagee, 
The expression “ purchaser for a valuable consideration ” in Art. 134, 
Sch. II of the Limitation Act, is limited toa purchaser of the 
absolute title to, er pr ‘v in, the subject-matter of the mortgage 
and does not include the aNpnee of any lesser interest, such asa 
mortgagee. . 
Muthw v. Kumbalingam, I. L. B.M12 Na 316, followed, 
Yesuramji v. Balakrishna Lakshman, I. L. R, 15 B., 588, dissented 
e from. ` . 
Kuttipurath Vilia Raja v. Kasava Potuval®... e "| oe ous 
e 5 
9. —; ~ Bch. TI, Art. 179.—.Civil Proce- 
dure Code (X1V of 1882), 3. 222— Ostensible-transıer ee, application 
by. >. . 6 
Where an ostensible transferee of a decree makes an applicatien to the 
Conrt that passed the decree, to have his name put on the*révor@- t 
< in place of thé original decree-holderse and to allow execution to 
proceed in his name, and the Court allows it, such application is 
«in accordance with law” wiéhin the meaning of Art. 179, Sch. IT 
of the Limitation-Act; and an applicatie n for execution made by the 
real owner of the decree within three years from that date is not 
*barred. : 
Arasappan v. Pulugasary or ead wee dias opt ake 31 
10.. — = Art 179, Cl. 4.— Step in aid of execution. 
An application to the court for the return ofthe copy of the decree - 
© that had been filed by the decree-holder with a previous applica- 
tion for the purpose of enabling the decree-holder to execute the” 
umn e . oe S f t > . -` 
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|“ Madras Act I of 1876, Ss. 2 and 6.—Alienation of portion of 


` Magistrate, Competency of ə» See CRIMINAL Progepure Cops (1). 
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decree subsequently,-is not an application to take a step in aid of 
execution within the mesning of Art. 179 of the pe Act. 
Kunhi v. Seshagiri, 1. L. R., Me, 141, distinguishe A 
Mahalinga Chettiar v: Narayana Pada achi -0 ia sas 
Yemindari—Right to separate registry and separate assessm nt: 
Where the owner of a permanently settled estate alienates a portion 
of his estate, the alienee has a right to have his name entered in 
- the Collector's registry and to have his portion of the estate-sepa- 
rately assessed in respect of revenue, N withstanding any agree 
ment bettveen thealienor and the alienee asto which of them is to'be 
responsible for tho revenue. The right to registry fo}lows the title. 
> ‘s j JA 
Kamalu Ammal v, Pandiya Raju Nayakar a wi ; $ 


——--— Local I nspection by :—See CRIMINAL PROCEDURE CODE (1). 
Mahomedan Law.—Renunc iution of righb by a son in Property of mother’ 
e 


living—Validity of such renunciation. . ` 
e 
U, a Mahomedan female, had four,sons and was -possessed,of movg- 
able and immoveable propertics. dn 1862, she divided her proper- 
ties among her sons after reserving some portion for herself. Two 


of the sons died after the partition anf U died after them in 1890. , 


In 1884 M K, one of the sons, received a sum of Rs. 190 and 
released his right ia the share of the properties reserved to U, and 
which would fall to his lot after her death. After U’s death M 
K sued K M, the other surviving son of U for@tho regovery of his 
half share in the properties of their decéased mother U. 


Held :—That the release given by M K; in 1884, was valid, and that he 
had no right to claim aty sharo in the properties of his deceased 
mother. . š A 

Thayyil Kunhi Me Mood v. Thayyil Kunhi Moidin Kutti SA 


Maintenance :—See Hinpu Law (7). 
1. Malabar Law :—See DECLARATORY Suit, ~ 


3. 








ponsibility—Custom. - 


In the absence of proof of any usage or custom to the contrary, the 
karnavan of a Malabar tarwad is nob, at ft sole unfettered dis- 
cretion, entitled to adopt and thus bring strangers into the tarwad. 

Aand B were the only two surviviog megbers of a tatygad, of which 
A wasthe karnavan. A adopted four persons into the tarwad with- 
out the consent of B. For many years previous’ tp this the two 
members were on very unfriendly terms. After the death of A, 
B sued to recover the tarwad Property from the hands of the per- 
sons adopted, and fer a decfaration that their adoption by A with- 
out his consent was invalid. 5 


Held :—'That the @doption wag invalid, and that the plaintiffs suit 
should be dgcreed. $ 


por Davie, $.—“ There has been no attempt to prove that a legal or 


nioral obligationis cast on the last member or members of a mori- 

bund tarwad to make an adoption..........+ In the second place, 

even if it be obligatory, there is mo actuaj necessity for making the 

adoption until the tarwad is reduced to a single member.” 
Nanu Menon v. Raman Menon ... w aaa as e 
See KoNAN. Te 





Minor.—Decreé by consent against minog—Suit to set aside such décree 


Onus on decree-holder to prove consent. 


Where a person holds against an infant a decree by consent, in a suit 
by-the infant of attaining majority impeaching such decree, the 


P 


Tarwad—Karnavan's power adopt on his sole res. 
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. - onus ison the person so holding the decree to show that the con- _ ° 
sent was given by somebody having. authority to bind the infant, s 


> > even though fraud\and collusion may have, been alleged in the 
plaint in addition to the allegation of wanf of proper consent, and 
no proof given of such¥raud and c@lusion. 


Ma@pitaz Ali Kh v. Sheorattingar Oe fe soe ae} see 131. 


- \Misjoinder :—See O1VIL PROCEDURE Cone (5). 
s a - of parties.—Suit on pro-note —Executor de son tort—Pur- 
. @aser froin representative. 
bs aser froin representative | i 
Ina suit -brought against the representatives ofa ga mas person, 
upon a pro-note executed by the deceased, a bond fide purchaser, ` 
for value,of a pueti8n ofsthe assets of the deceased, 13 not a proper 
party; and the joining of guch¢a person in the guit along with the 
representatives is misfojnder, . Je 3 ` 
A person who is in possession of the assets 6f the deceased as an 
execùtor de son tort ièa proper pasty to such a suit. 


` - Keshayya y. Subbaji iyara > a sie ive ae 186 
° Moxtgage *—See Ligrration Act (3), (7), (9. 


Morigagor and mona: —Suit by mortgagee for sale— 
onstruction of mortgage decree — . 














* Gongfruction of mortgage bond— 
-Possession under mortgage decree. 
A simple mortgage bond of the year 1870, after stipulating for the 
payment of the mortgage debt by instalments, provided that, in 
case of default, ‘you sl®uld recover the same by means of the 
mortgaged property and the crops of our Kamatham and our other 
property and from our person according to your wish? The mort- 
s gagce brought a suit on this bond for payment bf the debt and for 
realization of it from the property. The Couet gave him a decree 
in the following terms :—“ In acoordance with the cus®m prevail- ih 
bd . ing in the courts ia thi? Presidency, three months” tint} will be f 
allowed tothe defendants within which: to pay up the whole sum 
now decreed, principal and interest and costs, failing ‘which the . 
plaintif shall be put in posspssion of the immoveable and moveable ` 
property specified in the bond sued upon and in the plaint and 


schedule as provided in the terms of the bond.” The mortgagee ; 
A executed this decrep and eggt into possession in 1880. The mort- 
gagor then sued to redeem theWroperty as on a subsisting mortgage 
"me ° and for accounts to be taken since 1880. - : 


Held:—Affirming thesdecree of the Migh Court that under the former 
# decree the relationship of mortgagor and monigagee was not put’ 
æ a an end to and that the mortgagée must submit to be redeemed. 

6 Raja Papamma Rao v. Ramachandra Razw ® ari she wiv -? 53 
“A. Mortgage Deed.—Post diem interest—Construction of deed— Damages 

by way of interest —Limitation Act, XV of 1877, Sch, II, Arg. 115, 116 

— Continuous breach, . ry 7 


By a mortgage-deed, dated February 17, 1880, GP mortBg ged à t 
certain property to OL, The mortgage-deed was in the follow- 
ing terms: ‘I covenant and record that I shall pay off withont any 

>. objection tho said amount in full, principal and interest at the rato 
of Rs. 1-6-0 per cent. per mensem, within a year without raising 
% any objection whatever. lf I fail to pay off the amount within 
` the fixed term the said bankera shall be competent to_realize tho 
a. A amount by any means possible from my person, and the properties 
s mortgaged, and from any other properties belonging to me, ayd I 
© and my heirs neither bave, nor shall We hare any objections what- 
ever to it, Until the payment in full of this amount, principal and 
interest, I shall not transfer, either directly tor indirectly, the 
mortgaged property to any one olse, and, if I do, sucha transfer - 
_ < . : .. | 
= . e 
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should be deémed to be false and inadmissible. :4 The amounts paid 

. by me should be first credited to the pay ment of interest, and the 

balance should be credited to that of the principal, angi I shal! have 

them entered on the back of the document.” No payment of any 

kind was made under this documeng, and the :@presentatives of 

-C L brought a suit in June_19, 1888, for'the usual mortgage 

decree. The Subordinate Judge and the High Court disallowed 

the cliam of the plaintiff for interest beyond the one year men- 
tioned in the deed. ' i wk; -= 


Held :—Reversing thé decision of the Courts below, that upon a pro- 
per constfuction of the deed, there was a®covenant:to pay interes 
at the stipulated rdte beyond the one year fixed for the repayment 
of the principal, tha the convenant to pay Within @nosyear was 
only intended to tie up thé hands of the mortgagee for that period 
and to protect the mortgdgor,and that conseqfenty the plaintiffs 
were ehtitled to interest np, to date of deeree “ccording to the 


stipulated rate. -= = le oe 2 


< Held further-—Obviter :—Even supposing there wds-no sych covessnt 
to be gathered from the -instrument, the pldfatiffs were sti 
entitled to recover six years’ arrea of interest by_way of damage ? 
and that a suit to recover such damages was not barred by Arts. 
115 and 116 of the Limitation Act, so@ong as- the principal debt 
remained unpaid. RECOPA GS 85 oy Seka 


we hfe 


six years before suit, Dene ee © 6 
Narindra Bahadır Pal v. Khadim Hussain and others; I. L, B., 17 Ay 
581, overruled. EN Nn E 
Mathura Das v. Raju Narind Bahadur Pal gome- a 
Murder :—See Insaf. KH | Bi 


In India the burning of dead bodies by tho inlifbitants of a village, 
in a particular spot attached to that village and dedicated for the 
communal purpose of cremation, ina manner-neither unusual, nor 


calculated to aggravate the inconvenience n rily incident to ` 
ggra ee y 


such an act as itis generally performed in @he country, is lawful 
and does not amount to a public nuisance punishable under the 
Indian Penal Code. - - ga Z 

Under S. 143 of the Criminal Procedure Codé no Magistrate can 
prohibit what was lawful before the date of his order, and thereby 
convert an otherwise lawful act isto a nuisance if committed after 
the date of the order, ` © - e, 


The accused, two of the residents of the village of 'Thirukodikaval, 
burned a corpse onthe cremation ground belonging to their village 

. and situafed on the other (sohthern) bank of the river Kaveri. 
he spot wag ficar the bathing ghat of Thiruvaduthorai, a village 

` ‘situated on the southern side of the river and also adjoined a pub- 
lic road; but it had beenased as a cremation ground from timo 
immemorial. | The District Magistrate issued a general notice to 
the inhabitants of Tirakodikaval ordering them not to cremate 
their corpse on the spot as it was a public nuisance but to cremate 
in a new spot which he had set apart for that purpose. ‘he 
ncoused burned a corpse on the old ground in spite of this notice 
and were in consequence charged with the commission of offences 


. under Ss. 188 and 290 of the Indian Pbnal Code. . : 


Held:—That the act of the Accused was not a public nuisance 
punishable under S. 290 of the Indian Penal Code, 


: . 
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‘That the Magistrate had no jurisdiction under the circumstances to 

| issue the notificatioa in question-under.S. 143, Criminal Procedure. 

° Code, and that theAviolation of such a notice by the accused was 
not an offence under S. 188 of the, Indian Penal Code. cain 


ween- Empress v. Saminadha Pilat ... aon TH 366 
Obst¥Yucted. heritage:+sed HINDU Law (5). 


` Occupancy right—Questiot of law—Polwers of manager of: a temple 

e ®©- do make a permanent ‘alienation of temple lands—Necessity— 
© = Onugok proof—Ulavad’ miras—Occupancy, Po j 

The soundness of a conclùsion drawn gak me terme f a document 

is a matter of lgw,‘and as such is a propèr subjegb for considera- 

tion in»secondippeal.® A ` Tia 


e The trusted or manager 6f.a temple has no right to make a perma- 
nent alienation, e.g.,% permanent lease ot temple property iz tho. 
absence, of proved necessity ; ordinarily thé onus of proof of such 
necessity is on. the*dlience and those who claim under him. 


Where, ata time, When ého country was but slowly recovering from 

depopulation and impoverishmentgthe effect of centuries of in- 

° -ternicine wax’, and when the difficifty was not to provide land for 

cultivators,.but cultivators fog] and,—the manager of a temple 

° induced certain persons of a different village to come over with a 

following of cultivators and settle on tlié temple lands and culti- 

vate them with their own capital and labour, and, in consideration 

thereof, granted them a permanent lease of such Jands,—and such 

. persons and theiw desc@idants having been on the land as permanent 

occupants for a long time without their right ever being questioned 
by anybody. | k 

Held:—That the onus was shifted and that it lay heavily on those 

who impeach the alienation to prove either thatgthere was no 

hecessity, or, that theye was any collusion or frauds ` 


* The expression “< Ulavadi Marasidars” means permanent occupancy 
tenants, or persons having a hereditary right to-cultivate. 


The manager of a temple guanted a lease to C in 1813 by a document 
© which ran thus: “ You, your sons, and grandsons shall, for all 
time to come, enjoy, the land from generation to generation by" 
right of ‘ Ulavadi Kanda”? Under the.lease, C had to pay a certain 
percentage of the net D¥Wuce of the lands as melwaram or land- 
lord’s share to the temple.. C, who was the resident. of another 
village, accordingly came oywr with a following of cultivators,. 
settled on tke temple lands, built houses. there and was culti- 
vating it. In 1881,when the temple was-under~ the'Collector's 
management, the-son of C and‘others-addressed a petition to the 
Collector- saying, “that we, purakhku@ies of the” tarap “village” of 
Vadagudi, offer to cultivate for fasli 1241®........amd'to:pay’ Sircar: 
kist and 51 kaulams of paddy as:swamibhogam to the temple for one 
year......-.. We pyayi that dharkast izara:may.be granged:us for one 
year.” Nothing happened on this petifion, and -in-1832, V ahd S . 
executed ‘a: muchilika to the Collector in:the- following terms: 
“We, Ulavadi mirasidars of Vadagudi.....,..., do hereby. executo 
a taram-muchilka.,,..+. We have taken up for cultivation the fol- 

-, lowing-lands.......... We bind ourselves’ to pay Sitcar in the pre- 
sence of the pattadar, the sum of Rs. 520-7-9} on acconnt of ayan ` 
and swamibhogam..,...... As the permanent tirwa-has been fixed, 
and as we have- assented thereto as stated above from fasli 1241, 

# we shall pay to the Sircar the taram tirva fixed on each numbervar ` 
field.. Thus do we execute this: taram muchilika. : 


Held:—That the tenancy “created by the'leaso document of 1818 ` 
was one of permanent.occupancy ; AN 
2 that the petition of the'tenants in 1881 was-no evidence ; 





e ae 

that such tenancy ‘had.in no way. determined;sbut only went to show 

ii that the tenants.were anxious-to fix the renffon their lands instead 
of letting if depend-on‘the-verying outturn from yehr to year: and 

that the transaction evidenced by the muchilikagof 1882 was not a 
new lease but a confirmation.of the old lease-of 1818 witha modi- 
fication as to the mode of payment of rent,- Chokkalinta Pillai 

v. Vythialinga Pandara Sannadhi (6, M; H..€: Rp. 164) explained 


and distinguished. | : : 
Chokkalinga Pillai v. Mayandi Chettiyar . - p° 
Onus :— Ses MINOR. - aas .. a 18 
Parties :— See Hinnu Law (8). T Sana 


Persona Designata :—See MINDU Law (4).. tb 

Plaint, Aymendmpent of ~ See, Cvit PROCEDURE fore (2), 

Post-diem Interest :—See Mowreack Deeb (1). ~ 

Practice :—See INDIAN PENAL Cope (3). & +7 E 

Preliminary Point :—See C1vIL PROCEDURE CoDE 46). ` ° . 

Presidency Small Cause Courts*Act KV of 1882,-Sch. IT, 
- Art. 381—Agreement to pay maintenance—Suit for arrears—Suit 
- based on the agreenent. e 


A suit for the recovery .of arrears of maintenance based upon an 
agreement under which the defendant bad agreed to pay at a 
certain rate, does not fall under Art. 38, Sch IT, Act IX of 1887; 
such a suit is cognizable by the Small Cause C@rt. e 


Mohidin Vava Ravuthan v. Moosa Naina Ravuthan . ite ave 


Provincial Small Cause Court Act :—See Civin PROCEDURE CODE (7). 


Purchaser from Mortgagee :—See LIMITATION Acr (9). 
Puttah—Talukdar—fonfiseation—Estate granted for ‘maintenunce— 


Nature of esta — Presumption in favour of —Quasi-juicial acts of - 


arbitrators— Evidence. “ © 


A taluk was confiscated during the mutiny, but was subsequently 
restored in 1859 to R. K., the eldest male nember of the family. 
The present plaintiff, the descendant of R, K., to whom the taluk 
‘originally belonged, sued the respondent, a.cadet of the family, for 
possession ‘of two villages belonging to the ukon in the alterna- 
tive, that the respondent was bound to relieve ‘him of the revenue 
payable to the Government in respect of the villages, on the ground 
that they were granted for maintenanc#to the respondent’s father 
and were resumable after his death. ` It appeared that, Subsequent 
to the restoration of the estate in 1859, disputes arose between R. K. 
and the respondent’s father wifh respect to these villages and 
that the matter was referged to certain arbitratoys who passed 
an award to'the “ effect.” that the two villages, given-as mainte- 
nance, be declared in-favour.of the plaintiff (te continue) as 


heretofoge. It appeared -alse- that -respondent’s-fadher and his. 


ancestors hadpalways on cccasions of dispute rested their claims to 

t the tao vfll@ges on two” puttahs, one.of 1804-and the other of 1808, 
which purported to grant these villages rent free, and no objection 
had ever been taken to ‘such allegation by plaintiff and his ances- 
tors, and that previous.to the mutiny the revenue to Government 
of the award on the villages had always been paid by the Talukdar 
for the time being and that after the -parties had acted up to its 

-= provisions. : an f 

Held :—That the original grant, though for maintenance was heredi- 
tary in the cadet’s family in direct Jênea] male succession and that 
upon a true construction of the award the plaintiff was bound to 
pay the Government revenue ag had been previously done by his 
ancestors: ~" 2° : 
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That in coming to the conclusion as to the nature of the estate held 
by the respondent'in the villages, it is legitmate to refer to the 
quasi-judicial procetdings before the arbigrators and’ also ‘to evi. 

dence of possession angecedent to bhe award. ` 


There is always a legal presumption Sn favour of the authenticity of 
A i ttahs. e : . 


ne . Ardawan Singh v, Partab Singh a 


s Redemption :—See Kanow. f ' 


sai © Registyation Act (III 8f 1877), 8.17, cl. (6) (¢)—Right to cut 
timber for a number of years*-Immoaveable property—Injunctitn— 
Declaration—Specific Reljeg Act (I of 1877), S. 42—Ledse. 


In granting an infunctiow’, the Court, before ex cising its discretion 
e in favour of the plaintiff, will generally be anded by the following 
7 principles :— "eS 9 7 š 
1. The person who seeks tha ‘injunction mast succeed on the case 
that he actually lay# before the Court, and if he fails in that, he 
would notbe allowed to fall back upon any otker. 


A 2, The Court will refuse an injunction where the conduct of the 
A complhinané himself has led to the state of things against which the 
injunction is sought. ` < > 


e A 
° 3° Aeplaintiff seeking an injunction must come into Court with 
clean hands. He must be able to satisfy the Court that his own 
acts and dealings with the defendant have been fair, honest and 
free from fraud or illegality. : 


The plaintiff sued for a d&claration of his right to and for an injunc- 
tion restraining the defendant from cutting certain trees standing 
on a tank-bed in plaintiff’s possession. He alleged that he sold 
to the defendant only certain number of trees to be cut and car- 
ried away within six months, that the defendant hag cut all the 

E trees sold to him within the prescribed period and com pipine that 

7 the defendant continued to cut more trees unlawfu ly. The 

defendant denied the allegations of thé plaintiff and set up a 

different‘agreement in writing under which he claimed to cut and 

5 carry all the irees standing in the tank-bed for a-period of four 

years. The agreement was not registered and the operation por- 
e tion of it ran as follows: “As I have settled a value of Rs. 3,400 
for the said two shares roy the interior of the tank, so that you 

Save may cut and enjoy the trees? &o., and the grass reeds, gum. karu- 

vela nut, &c., from this day till the close of fasli 1304, and executed 

a yadast to yon on receipt of aynote from you promising payment 

within a periode of six months, you will enjoy in the said tank, as 

3 mentioned above. Should there be any trees or otber materials 

“NG. . Whatever in the said tank on the first dgy of fasli 1305, you shall 
: not interfere with it’ Under this agreement, the plaintiff had 

` received Rs. 200 in“cash and a promissory note for Rs. 3,200. The 

. Cowrts below had found that the case set up by the plaintiff was 

untrue and that thp case set up by the defgudant was Subetantiglly 
true. : e 
Held : (reversing: the decision of a Division Bench) that und@r® thee 


circumstances of the case no declaration or injunction ought to be 
granted to the plaintiff. 5 


Held : further, (confirming the decision of the Division Bench) that 
the: writing set up by the defendant created an interest in im- 
moveable property as it contemplated that the purchaser should 
ederive a benefit from the further growth of the thing sold, and from 
e further vegetation and from the nutriment to be afforded by the 
e land, and consequently required regfstration. 
Per: Subrahmania Aiyar and Davies, JJ.—Tha writing set up by the 
é é defendant, does not amount to a lease. s 


Keeni Chettiyar v. Santhanathan Chettiyar 
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2, 8g, 34, 72, 75,8 78—Suit to register document— : 
. Refusal of ‘Registrar to pic Sor execution of a drool P 
document. 


Where a Registrar refuses ander 5.934 of- the Bogistration Act to 
register a sule-deed on the ground that it was uot presented for re- 
gistration within the four months allowed by law, tRe proper e 


course for the party presenting the deed is to bring a suit to 4 
compel its registration on account of" the refusal of the Registrar ®- “o 
to register it. .@ . 
A suit for the execution by the vendor o of a frésh Te Hae dogu- 7 
ment dhes not lig, Vencatasami-y. Krishnayya, I. L. B., 16 DML, 341, 
followed. ee ee 
. 
Palni Goundan v. Paramagiva Goundan y "a aia inaa 263 











6 
2 —---- ————s¢" S. 18—Leave to, 
institute suit— Suit to remove trustee Ortginal Civil Jurisdiction 
of the High Court. z Pe 0. 


The members of the Tengali sect of the Hindu community pnd 
worshippers of the Sri Parthasaradhi Swami Tbmple of Triplicane, 
situated within the local limits 96 the ordinary originalecivil juris- e 
diction of the High Court at Madras, brought a suit to remove one 
of the trusteés of the said temple f@r negligence and breach of, e ° 
trust, 


Held :—That no leave under S. 18 of the Religious Bidowinênke Act 
was necessary for the institution of the suit. Panchcowrie Mull va 
Chunroo Lall, 1. L. R., 3 C., 572, fullowed. ® e 


Srinivasa Appangar v. Raghavachariar ... san saz eee 239 


1. Religious Endowments Act, XX of 1863, Ss. = 5 &20:— 
See CIVIL PROCHDURE Cobe (19). ° 


A- —— 8. 10— Vacancy in Committee 
—Committee, default by— Potver of Committee to nominate—Appoints 
ment by District Judge—Superseding nomination by Committee, 


When a vacancy occurs among the members*of a Devastanam Com- 
mittee, the remaining members of the Committee can proceed 
under Ss. 10 of Act XX of 1863, to elect a new member to fill the 
vacancy ; bat they cannot nominate any fpr it? 


An order was made by a District Court under S. 10 of Act XX of 
1863, asking the Devastananf Committee of the District what steps 
they had taken to fill up a vacancy tht had occurred Qa the Com- 
mittee and -ordering ‘them to fill it up forthwith. «The Committee 
thereupon did not elect, -but nominated a person for the vacancy. 











Held :—Vhat the District ‘Coyrt fad power to supersegle such a nom. 
ination by a nomin&tion of its own. p 


Ramanuja diyanggg v. Andha atnam Aiyar vee te vse 1 


° 1. Rent Recqyery Act, Vit of 1865, 8S. 7, 39, 40 :—See ° 
è Limas Act (1). 














S. 15—Demand of 
arrears—A fixing of signature before filling the body of the emand 
—Carrying away crops, distrained. 

S. 15 0f the Rent Recovery Act only requires the demand of arrears 
to be in writing and signed by the landlord ; it does not say any- 
thing as to when the signature ought to be affixed, whether 

g before or after the demand is fillgdup. A distraint under a de- 
mand of arrears in which the particulars were filled up after it 
was signed by the landlord is not ipso facto illegal. 

Sundara Pillai v. Takshmanä Aiyar ea ee vee one “93 

Registration of Title :See MAprAS Act I or 1876, 

Renunciatien :—Sce MAHAMMADAN Law, 


8 o ad ; 
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Revenue Recovery Act (Madras Act II of 1864); S. 3—Jenma- 
bhogam is Revenue—Jenmabhogam recoverable under the Act— 
© Coercive process. Ş 
Jenmabhogam is land Ferenn ande as such recoverable by coercive 
process under the Revénue Recovêry Act—(Madras Act II of 1864), 
fw Collector A Malabar v. Cheran Nair ee ws oe 
* Revergioner :— See EN¥RANCHISEMENT. 
> Repegsioner's Estate :—See Hinpu Law (3). 
* Reversioper (Suit by) :—See Hinov Law (1), 
Sale :— See TRANSFSR or Property ‘Act (1). 
Search Warrant a— Se INIAAN Penan Cove (2). 
Separate Registry See Mapras Act I or 1876, 
Signing —Marking—What exhounts te. Jo ° à 


The defendant entered into a contract with plainbiff and executed a 
document embodyihg the terms*of the contract. The defendant 
touchgd % pen instokga“of his having consented to the agreement 
and panded it over to another who then put the defendant’s mark 


e to the document. e 
Held: —That the document was properly executed by the defendant, 
Erishnachar v. Vadichi Goundan ee eee ove 


Specific Relief Act I of 1877 5. 42 :—See REGISTRATION Act (1). 
Specific Relief Execution :—Seg BEGISTRATION ACT (2). 
Stridhanam :—See BRinpv“Law (12). 
Succession :—See HERIDITARY OFFICE, 
Succession Certificate Act (Act VII of 1889), S. 1—Cl. 4— 
Joint Certificate—Kival claimants. e a) 
Ordinarily, under the Sugcession Certificate Act, no corftgeate ought 
to be granted to rival claimants jointiy. 


N claiming to be the adopted son of S (deceased) applied for a certifi- 
cate to collect a debt due to S to the exolusion of K who claimed to 
be the adopted son of N “(also deceased) undivided brother of S. 
lt appeared that the question of the validity of the adoption of K 
was in. litigation in another suit. 


Held :—That, under these citvumstances, the grant of.a joint certifi- 
cate in the names of K and N was not improper. 


r 


Narayanasami Pillai v. Kuppusami ae af aie on! case, 


Suit for execution of a document :—Sce Henipirany TRUST, 

Suit for maintenance :—See Purran. 

Timber, right to cut :—Sce REGISTRATION Agg (1). 

Torts-—~Defamation—Religious head of “Mutt. 

A Srimukam or bujlissued by the religious head of ə Mutt or of a 
community to the effect that a certain caste or sub-division of the 
community is not entitled to use certain rites or ceremonfeg, gs ngob 
in itself defamatory or in any way actionable, and no suit lies at 
the instance of any particular individual of that caste or. sub-divi- 
sion in the absence of an allegation that any special reference 
was made to him in the Srimukem or that anything was done as 
against him in consequence of it. 

Somasundra Sastri v. Sankarabharathi Garu ae ae ed 

ransfer :—See JUDGMENT, 

1. Transfer of Property Act, Act IV of 1882, Ss. 2, C1. C. & 

S. 99—Sale in execution of money decree obtained i in 1882— Validity 

e of sale. 

A mortgagee obtained a money decree in November 1881 on a simple 
e bond against his mortgagor. He got the mortgaged property 
attached i in March 1992: and in April 1888 he obtained ordgrs for 


_. S. 99 of the Transfer of Property A 


= 


e 

° 8 | GENERAL INDEX. S 
6 e i . = IA 
, è 6 
sale and with the previous sanction of the Court purchased the 
property himself in 1884 subject to his mortgage. The Transfer 
of Property Act came into force on the Ist of July 1982, 


Held :—That the sale of the mortgagigl property @as valid and that 
had no application tg the sale 
in question. i 
“A legal relation ”* within the meaning of cl. Cs. 2 of the Transfer of 
Property Act had been constituted, before the Act came into force, 
by the proceedings in execution of the decree ¢ 1881, so'as to take 
the case out of the operation of the Act. © 6 


Dinendra Nath v. Candra Kishore, I. L. R., 12 0, 436, referred to and 
followed. e °? 0 . 
Naranappa v. Sama Charly wee ween. Sass Te TT 


. . ` 
hee maan nga —- 8. 86 —Morigago# ant mortgagee—Pro- 
perty-—Sub-mortgagee’s right as against mortgagor— Quit for Sale. 

A sub-mortgagee is entitled to ask for sale of the original mort- 
gagor’s interest in the mortgaged property to t®e same extent “ko 
whioh the original mortgagee would have been entitleg'to claim 
such relief on the date of the substhortgagee. 


The expression “ where the plaintiff clfims by a derived” title in 
S. 86 of the Transfer of Property Act, includes the case of a sub- 
mortgagee. 


The term “ property ” is used in its most general sense in the Trans- 
fer of Property Act; it includes not only actu% physical objects, 
but also rights relating to physical objects. Matadin Cassdhur v. 
Kasim Husain, I. L. R., 13 A., 432; Ganga Prasad v. Chunni Lal, 
I. L. R., 18 A., 113, dissented from ; Padgayav, Baji, I.L. R., 20 B. 
551, referred to. . 


e. k 
Muthu Vijaya Mahgli Dhurai v. Venkatachalam Chgtti—_... iwa 
— e. 8. 123—Gift—Withdrawal of gift before 
registration—Efect of compulsary registration after withdrawal. 


A gift being a voluntary transfer romains “nudum pactum” until the 
donor has done all that is necessary to make it legally complete, 
To do so it is necessary inter alia that the-deed of gift should be 








— - `~- -—registered if the subject matter of the gift be immoveable property 


of the value of more than Ra. 100. A donor may withdraw his 
consent and cancel such gift before the deed is actually registered. 
Where a donor so withdraws, his subseqyent registering of it com- 
pulsorily by the donee cannot convey any interest to him in the 
property that is the subject of the gift, 4 


Ramamritha Aiyan y. Gopala Atyay tie! Ue an aa l to 


Trustee, alienation bye— HERPDITARY ESTATE, é 
Widows’ Estate :—See Hinvu Law (9), (11). - 
e Will :-—See Hiwpv Law 4), ° e 


Trugt :—Aliendtien by trustee—Suit to set aside alienation—Limitation 


—Joint trustees, 


Where the trustee for the time being of a hereditary trust belong. 
ing to a Hindu family alienates trust property, the right of the 
next claimant to the trasi, to set aside such alienation accrues only 
ou the death of the then incumbent. 


A and B, two divided co-parceners, were jointly entitled to the 
management of a hereditary: trust. ¿ê alienated bis right in the 
trust to a, stranger-in 1869, and a son was born to him in 1876. 
A died in 1884, and his son sued in 1892 to set aside the alienation 
and recover the trust propetty. £ 

Held — That the plaintiff's suit ought to bo decreed, and the fact that 
B had not contested the alienation within the period of limitation 


allowed to kim by law was nota bar to the plaintiff's suit. 
7 z 
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